


HANDBOUND
AT THE

UNIVERSITY OF
TORONTO PRESS











COPYRIGIiT

AND PATENTS FOR INVENTIONS:

PLEAS AND PLANS

FOR CHEAPER BOOKS AND GREATER INDUSTRIAL FREEDOM,

WITH DUE REGARD TO INTERNATIONAL RELATIONS,

THE CLAIMS OF TALENT, THE DEMANDS OF TRADE,

AND THE WANTS OF THE PEOPLE.

VOLUME II.

PATENTS:
EXPOSUBE OF THE PATENT SYSTEM BY M. M. CHEVALIEB;

EVIDENCE FBOM BLUE-BOOKS, 1829, 1851, 1864, 1865, 1871, 1872;

EXTRACTS & NOTES ILLUSTRATING PATENTS AND COPYRIGHT,

MADE BY

R? AT^ MACFIE OF Dreghorn, F.PuS.E.

HONORARY LIFE DIRECTOR OF THE INCORPORATED LIVERPOOL CHAMBER OF COMMERCE,

A MEMBER OF THE 1871-2 PARLIAMENTARY COMMITTEE ON PATENTS.

BEING A SEQUEL TO "RECENT DISCUSSIONS ON THE ABOLITION OF

PATENTS FOR INVENTIONS, AVITH SUGGESTIONS AS TO

INTERNATIONAL ARRANGEMENTS REGARDING
INVENTIONS AND COPYRIGHT, 1869."

EDINBURGH: T. & T. CLARK.
LONDON : HAMILTON, ADAMS, & CO.—PARIS : GUILLAUMIN ET C'e.

NEW YORK: SCRIBNER AND WELFORD.

PHILADELPHIA: HENRY CAREY BAIRD & CO.

1883.



k^

'^AM
/)

KDINBUEOH : T. AltD A. COS8TABI.K.

UNTERS TO THE QIKEX, ANU TO THE UNIVKKSIIl



Any part oj this Congeries may, so far as the Compiler is

entitled to authorise it, he freely reproduced. He requests that, by

persons who are pleased to do so, acknmvledyment he made of the

anginal sources of the contributions with which he has been

favoured or the approjviations lie presents. Co-operation, in the

form of malcing this repertoi'y of material known, is respectfully

invited.

The price of the tioo volumes—five shillinrjs each—has been made

low, in order that all classes of the community may be able to purchase

copies for circulation'in beneficent associations or among neighbours.

A hundred copies will be given to Public Libraries and Institutions,

duly authenticated, which send the -postage to the Compiler, Drcghorn,

Colinton, Midlothian, or which apply for them at the Publishers.

The achwwledgmcnts, expla7iations, and apologies prefacing Volume

First are renewed. Thanks are cordially offered to revieivers for the

honourable and indulgent character of their notices and criticisms

of that moiety of the Work. The courteous Reader will please

rniember that much of what is here collected vjas in type some years

ago.

At the close of this Volume vjill he found a Sup)plcmcnt containing

iulditional information on questions of COPYKIGHT and the Book-

trade. Eiference is made to " Recent Discussions on the Abolition

I'f Patents" 1869, ivhereto the present collection of material is a

^'quel.
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nONEI, MH OS ABAIOS; . . . AXAA MOXON ET GEAE, KIXEISeAI KAI

IZXESGAI fiS nOAITIKOS AOFOS ASIOT.

EITE THN XAPIN AIAOTS, MH KATAAHKTIKfiS EAfiKAS, MHAE fiSTB

ES ATTHS THS 2HS nPASEflS ETGTS AHEIAH^EXAI HAXTA TOX KAPHOX :

TI TAP HAEOX GEAEIS, ET nOIHSAS AXGPfillOX ; DTK APKEI 201 ; KATA

<I>TSIX THX 2HX TI EHPASAS TOTTOT MISGOX ZHTEIS ; i2S EI 0<1>GAAM0S

AMOIBHX AHHTEI, OTI BAEHEI. H 01 HOAES, OTI BAAIZOTSIX . . . OTTOS

KAI AXGPnnOS ETEPPETIKOS HE^TKOS, OHOTAN TI ETEPFETIKOX, H

AAAOS EI2 TA MESA STXEPFETIKOX HPASH, nEnOIHKE HPOS KATE-

ilKETASTAI, KAI EXEI TO EATTOT.—Aitrklkis.

QUiESO VOS, CUM DICITIS INVETSTISSE ILLOS, NON ET CONFITEMINI-

PRIUS FUISSE QUM INVENIRENTUR ? CUR ERGO NON AUCTOREM POTIUS

HONORATIS, CUJUS H^C DONA SUNT? SED AUCTOREM TRANSFERTIS IN

REPERTORES . . . MINISTERIUM IN STIT UT RIS, A QUO ET IPSE IN-

STITUTUS EST QUI INVENIT ET ILLUD IPSUM QUOD INVENIRETUR . . .

QUIBUS SI COMPARENTUR NOSTRA ^TATIS ARTIFICES, MULfO DIGNIUS

POSTERIS QUAM PRIORIBUS CONSECRATIO COMPETISSET, QUANDOQUIDEM
IN OMNIBU^i JAM ARTIFICIIS ANTIQUITAS EXOLEVIT, USU QUOTIDIANO

* INSTRUENTE NOVITATEM, ATQUE ADEO QUOS OB ARTES SANCTIFI-

CATIS IN IPSIS ARTIBUS ET PROVOCATIS IN ^MULIS INSUPERATOS.—
Tebtullian.

MS. defective : perhaps ;eque.

ittp://www.archive.org/details/copyrightpatents02mactuott



PREFACE,

A Patent Bill intimated in the Queen's speech having

been introduced, and two others read a second time

(without the usual discussion that is especially desirable

when reference to a Grand Committee is intended),

this volume, which has long been in type and sheets, is

sent forth as a repository of opinions, in the hope that

it will prove useful. Much recent matter might be added,

but the number . of pages is already excessive. The

compiler, who can look back to Evidence he gave

nearly a third of a century ago, is sorry that during three

decades the advocates of what he believes to be highly

pernicious have been far more active in promulgating their

increased and increasinsj demands than the defenders of

Public rights and interests, in spite of the significant Report

of the Royal Commission on Patent Law in 1865, and in

face of the Report of the Commons Committee in 1870-

We do not contend that in no case whatever should there

be the protection and stimulus of a patent. On the con-

trary, there are, even in modern times, exceptional cases in

which, were there no such protection, improvements of

importance would not be at any rate so promptly tried and

proved and brought into practice ; but these cases are rare.

The condemnation of the present law is, that it favours the

preservation of monopolies when they are unnecessary and

injurious. It is likewise fjiulty, in that the stimulus it
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provides is entirely and only pecuniary, and the emoluments

it permits are uncertain and remote, and attainable in the

coarsest and most troublesome form. Nevertheless, the

law might well be endured,—some persons might even

applaud it,—if it were duly modified. In particular :

—

I. Every person should be at liberty to use any in-

vention on payment of rates of royalty or licence,

such as will, not hinder the successful prosecu-

tion of the business affected, and (to use the terse

words of the Report of 1871) "due regard being

had to the exigencies of foreign competition."

II. In every patent there should be a condition that the

State, from public moneys, or moneys supplied by

individuals, shall be entitled to demand that the

value of the invention be estimated, and, on this

value being paid (with a liberal percentage added

in consideration of " compulsory sale"), the use of

the invention should become free to all the Queen's

sul)jects (even in the Coktnies, so far as privileges

granted there do not clash).

III. Where persons engaged in a business specially

affected by a patent produce 'prmwb facie proof

that their payments for licences have largely ex-

ceeded such a fair value, they may demand the

extinction of the patent.

IV. There ought to be an officer independent of the

administrators of the patent system, whose function

it shall be to vigilantly and vigorously defend and

promote public interests in the matter of granting

and working patents, acting on his own initiative,

and whether persons in trade make, or do not make,

a demand for a vindication of public rights and

liberties.
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These amendments proceed on the principle whose sound-

ness can hardly be disputed seriously, that a patent is not

an acknowledgment of proprietary right, but is a concession

of privilege which the State is justified in granting only

for public benefit, and therefore only with due limitation.

At present the sole limitation is as to the number of years

for which a patent may be granted !

Concede the amendments, and the extreme friction with

which the *' Patent system " has been worked, and the repug-

nance with which it has been viewed, would (such is their

reasonableness) disappear, while almost every objection

would be so attenuated as to cause little complaint.

It would be a fatal mistake in these days of unrestricted

foreign competition, to confidently and proudly assume that

without some such amelioration Free Trade is fairly adminis-

tered, or manufactures and shipping can successfully contend

with foreign rivals who may carry on business in, or hail from,

Holland or Switzerland, where there are no patent systems,

or other countries where, although there is a patent system,

the incapacitating privilege or monopoly may not have been

conceded.

Advocates of the patent system seldom mention the

incompatibility of heavy royalties with the reduced ratio

of profits that now prevails under the greatly enlarged

magnitude and number of operations in manufactures and

the arts. This consideration cannot be safely kept out of

view on the eve of legislation which threatens to give

patentees a tighter grip and greater power to exact their

own terms,—terms which, there is reason to fear, now-a-days

are usually or often too high, being in no manner of way

subject to appeal or control. The defect is among the most

heinous that can be alleged against any law.

Recent resolutions of the Association of Chambei-s of

Commerce pronounce in fiivour of Compulsory Licences,
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altliongli not quite satisfactorily, for the language used

seems to leave it open to patentees to decline the granting

these where themselves "manufacture the subjects of

their patent within the United Kingdom." The Associa-

tion also judiciously demands examination as to Novelty.

(See extracts on p. xxxv.)

But, without alleging that the fourteen years' term is

insufficient to remunerate inventors, it declares that " the

duration of patents should not exceed seventeen years."

This may merely mean that, in spite of the Royal Com-

mission's disapproval of a longer term than fourteen in any

case, there may be occasions in which so many as seventeen

years might be allowed.

It is a pity that a body so important did not appoint

a Special Committee to watch over the public interest

when the New Bills come under consideration of a Grand

Committee. This seeming omission is another proof how

little attention has of late been given to one of the most

important of all commercial sul)jects, and how greatly more

information regarding it is needed.

The days are unfortunately passed when Monopolies,

in their character of monopolies, were vehemently repro-

bated. Happily, the Associated Chambers, by their

demand for Compulsory Licensing, take away the worst

feature of monopoly—want of control and want of limit

upon price, and thus open the door for a healthier and

safer mode of dealing with inventions at a future time.

That demand is virtually for substitution of a right of

taxation for absolute monopoly right. Now, taxation, when

levied by a State, has always definiteness of character and

amount. JMucli more is such definiteness required where

private indivi<liials are invested witli a power to tax which

reaily ought to belong wholly to the State. Where is it ?

In ralliug the pro]>osed modification of Patent Law
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a right or power to tax, it is necessary to remember that

the alternative presented to manufacturers, shipowners,

etc., is endurance of the great disadvantage of being

unable to use, when competing with foreigners, inventions

which may be practically essential for competition. These

inventions may, by means of British patents held by

foreigners, be worked to the ruin of British industries.

How will our shipping stand affected if an economical

motive power be discovered, and be charged for at exorbitant

rates, while, e.g. Dutch ships, subject as they are to no

patent law burden or restraint, may use it to the utmost

extent free of all payment 1

The wonder is, how the nation has stumbled into our so

very exceptional and objectionable unique way of rewarding

inventors. Direct payment in money, proportionate to

the value of the service rendered to, or the invention

hoiKjlit by, the nation, things that can be approxima-

tively estimated, is a far more natural and expedient, as

well as more just, manner of promoting the end. It would

at once emancipate our imperilled industries, and supply

them with a multitude of improvements from which, at

present, they derive little advantage, and always, when they

do, at an unnecessarily heavy cost. But for this ameliora-

tion we must wait a while. At present, all that can be

done is to open the door and prepare the way.

We conclude by asking if there is any analogous trans-

action, in any department of business, whether conducted

by the State or by individuals, in which services are accepted,

or purchases are made, without the payment being regulated

by some regard to the value receivable, and without estima-

tion of what is reasonable as the ^97''ice to be paid ? Copy-

right law likewise wants this characteristic, but it in the

main afi"ects a sino;le line of business, and there it is not so

clearly objectionable.
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The notes which follow may be useful.

The Society of Arts New Bill (No. 2 Bill).

Another Patent Bill, promoted by the Society of Arts,

has been printed. Nobody who knows the ascendency

which pro-patentist proclivities have acquired in that

institution will be surprised that its provisions are, with few

or no exceptions, so framed as to build up the monopoly

system with little apparent concern for the interest of

British industries. Several of its defects, which may not

Ikj the most serious ones, will l)e seen as we take a cursory,

imd by no means an expert's, view of some of the clauses.

Sect. 3. An invention is deemed new . . . if it has not

been published . . . [i.e.'] unless a description sufficient to

enable a person . . . to carry the invention into effect is

published, [This ignores the fact, that though uo public

mention is likely to be so precise as, yet it may be suggestive

enough, to enable a person to set his wits a-workiug, and

to devise or seek what will serve the purpose], or publicly

tiaed, in the United Kingdom [What means "publicly

used"?" Are manufactories public places'?], -within the

THIRTY years imtnediately preceding. [Not -used within

this brief period perhaps only because no longer or until now

not wanted, though known : how dithcult and expensive, by

the way, \o prove this knowledge,—almost as preposterous

J18 to ask the other side to prove its non-existence !]

Sect. 4. All patents . . . shall not be affected by any-

thing (in the ^Statute of Monopolies). [Whatever more

these wordn- do, they subvert the following extremely

important condition in the charter of our industrial

libcrticH, tliat no patents shall be granted that are "mis-

chievous to the St4itc l)y raising prices of commodities at

home, or hurt of trade, or fj^enerally inconvenient." While
tlii.H famous clause i; stands in the Statute-book, it pro-
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clcaims loudly iu the ears of statesmen the nullity of all

giants that raise the price of commodities, or hurt trade,

which not a few patents are allowed to do. We are

all familiar wdth the fact that as soon as a patent

expires, articles made under its monopoly fall in price,

which is a sufficient proof that for some time at least the

patent has been raising the price and hurting trade. No
doubt for many years this salutary and essential provision

of the Statute has been ignored ; but there it still remains,

ready to be used by future patriotic and intelligent states-

men and upright judges. Further observations on this

point will be made wdien we reach section 10.]

Sect. 5. A patent may he granted . . . for . . . any

process or method of producing any . . . result. [The

happiest discoveries of new medicines or medical treat-

ment included

!

It has been disputed whether under the Statute a

process can be patented legally. Its exception is in favour

of monopolies for any new manufacture, the object

obviously being to encourage new businesses, not to

interfere with existing ones by preventing improvement

of their processes.]

Sect. 6. A patent may he granted to any person . . . or

FOREIGN suhject declaring himself to he the inventor.

[Well, this is one step in the right direction, that the

person so gratuitously favoured is not the mere importer of

other people's ideas.]

Yet in sect. 7 thaforeign or colonial "grantee" is allowed.

The patent . . . shall not he affected hy the puhlicatiou

in the United Kingdom . . . within eighteen months. [But

people will be " affected " very unfairly who have, whether

as equally original inventors, or as legitimate adopters,

spent, it may be, large sums in adapting their works to the

still unpatented invention.]
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The. patent shall not be affected as to duration . . .
hij

the. expiration or detemiination (of the foreign or colonial

patent). [This new provision will keep British industries

burdened after their rivals are set free.]

Sect. 8. There shall be a Board of Commissioners, . . .

three persons, . . . one . . . experienced in engineering,

one . . . chemistnj, one . . . law. [Surely there are

other qualifications, knowledge of trade for instance. But

why not reserve to the Government power to add to the

number of the Board, which may be required not merely for

the dispatch of business, but as a safeguard in conceivable

or probable eventualities f]

The Lord Chancellor can remove, but only for inahilitij

or misbehaviour, neither easily proveable.

Sect. 10. There arc in this clause peculiar provisions for

" secrecy," regarding which the following observations are

hazarded :

—

As a general rule, puljlicity benefits the public ; it would

do so here, but the oljject is to secure that, whoever gets

the benefit, for years the public shall not.

The true and only legitimate ground for granting a

patent at all is, either a desire to reward and stimulate

invention, or to induce publication and introduction of

sometliing useful. One might have expected that, for the

f(tnner of these ends, some mode would be presented in a

liill promoted l>y an old society, for making the pecuniary

clement in the stimulus and reward bear some relation to the

(lutlaya for experiments made by the inventor, or the time

and experience he has brought into requisition ; and with

ronrard to the second end, rccoa;nisc that if there are persons

willing to introduce the manufacture without the protection

of a patent, there is no need to grant a patent, the end

being attained. Evidently we ought to encourage to the

\itmo.st the vrry reverse of secrecy, and, where persons
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assure the Government that the invention will be published

and introduced and practised without a patent, not to

grant one, but in such a case to compensate the applicants

justly after open investigation.

Sect. 12 does not include novelty among the matters

whereon the examiners shall report. (See further on.)

Sect. 1 5 likewise passes over that essential point.

Sect. 17 refers to ''opposition.'' The Com^nissioners

shall publish notice of the time appointed by themfor con-

sidering the grant [but there is no distinct leave given to

oppose, except on the ground of the applicant having

obtained the invention improperly. It is true that the

Commissioners may refuse to grant a patent for an invention

of which the use w^ould, in their opinion, be " contrary to law

or to 7norality." Of what value is this reference to laiv, if

the guiding clause of the Statute of Monopolies is taken out

of the way ?]

Sect. 19. In the event of more than one app)lication . . .

each patent may be sealed [that is, a buccaneer and privateer

are to be let loose to trouble our British industrials, who

are to find out for themselves Avhich of the two bears right-

fully the cruel letter of marque under Britain's flag
!]

Sect. 20. " The term . . . shall be seventeen years. [A

strange provision when the Statute of Monoplies, pro-

bably got quit of for this purpose inter alia, limits the

period to fourteen ; and after a Royal Commission, presided

over by Lord Derby, pronounced emphatically against a

longer term in any case.]

Sect. 22 provides means for restoring lapsed patents after

the fourth and eighth years, on a request to the Commis-

sioners, without any opportunity being afforded the in-

dustrial interests affected to remonstrate.

Sect. 23 ends with these remarkable words, Wliere leave

to amend . . . is granted, any person who . . . icas
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l>mct'mng so much of the invention as is comprised in the

further claims shall he entitled to a licence from the

Patentee, on terms to he settled in the event of difference hy

the Commissioners. [Why should not like power be en-

trusted to competent adjudicators with regard to the whole

of every patent T]

Sect. 24. Prolongation. The Commissioners shallpuhlish

notice ofthe application. [The notice should be so published

as to reach manufacturers already engaged in the business

affected, say at any rate all who have been paying royalties,

or who are otherwise known to be using, or intending to use

the invention.] Any person interested {including a repre-

sentative of the Crown if interested, hut not otherwise) may

. . oppose. [Why should not such a security against a

wrong be provided before the first granting ? and why should

the private opposer require to be " interested " in a special

manner \ And why should the Crown not be allowed to

intervene on behalf of its subjects ? Rather one would ex-

|x;ct the Crown should be called on so to do.]

Sect. 25. The Commissioners . . . may order the pro-

longation of . . . eleven years. [There is here no dis-

couragement of prolongations, and a monstrous power of

prolonging beyond what used to be the longest term.]

The Co7nmissiojiers shall have regard to all the cir-

cumstances. [If it stopped here, the clause might pass

muster ; but, while it goes on to particularise " merit and

utility" "expenditure of lahour and money," and "the

amount of his profits as lyatentee " (observ'^e not as monopoly

worker), " considered in relation to the hencfit derived hy the

puUic," it afHxes no limit except as to time, and makes no

mention of the late Patent Committee's sensible requirement

of compulsoiy licences "at rates of royalty having due

regard to the exigencies of foreign competition." On the

.M.tifiirv, we road, it shall not he competent in the Com-



Preface. x \-

missioners to impose any conditions—that is, to mitigate

public injuries.]

Sect. 27. A patent shall have to all intents the like effect

as against Her Majesty as against a subject. [Surely Her

Majesty should have power to buy up by compensatiiifj, or

to fix for herself ti sum sufficient for the service the subject

or foreigner renders her.]

jPor purposes of the naval or military service of the

Crown, one of Her Majesty's principal Secretaries of State,

or the Lords Commissioners of the Admiralty, may at any

time cfter the applicationfor a patent vse the invention on

terms to he . . . agreed on . . . or in default ofsuch agree-

ment, to he settled hy the Commissioners. [Why should

this provision apply only to the two services ? and are the

Commissioners a safe and sufficient tribunal 1 Can they

avoid leaning towards the side of patentees in most things ?]

Sect. 28. A patentee may assign his patentfor England,

orfor Scotland, orfor Ireland. [There is surely something

here more than meets the eye. It has been habitual to

assign, or at any rate give licences, over large areas, but so

far from the practice being commendable, it ought to be

denounced as long as there is no provision for uniformity of

charge. The framers of the Bill aj^pear to be conscious that

something like injustice is done at present, for

Sect. 29 ends thus: The Commissioners . . . may them-

selves grant licences . . . hut in doing so, they shcdl have

due regard to the rights of any existing licencees.

This clause is one of the most important in the Bill, in point

of suggestiveness. The Commissioners, on ptroof . . . that

the patentee is nnahle or umcilling to supply the reasonable

requii^mentsofthepuhlic . . . or that anyperson in posses-

sion ofan important improvement isp>reventcd . . . hy reason

of the patentee refusing to grant him a licence on reasonable

terms, . . . may . . . grant licences on such tcnnsastodmauiit
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ofroyalties, . . . leave to thepatenteeto use any impi^ovement^

and otherwise as to them . . . may appear just. [Why not

plainly specify, among " the reasonable requirements of the

public " the expectation of manufacturers that they will

obtain the use of improvements that are practically require-

ments of their individual businesses ?]

Sect. 30. Tliere shall he kept at the Patent Office a hooh

. . . wherein shall he recorded . . . matters concerning

patents. [Why not say concerning inventions, especially with

a view to introducing a wholesome and philanthropic habit

of recording new ones without patenting them 1 The nation

will do well to resort to the old practice of the Society of

Arts, who used to reward only inventions for which patents

were not taken ; and, as a piece of public policy, nationalise

the system well introduced by Messrs. Denny of Dum-
barton, of giving small rewards for inventions brought

under their notice by employes.]

Sect. 31. Tliere shall he kept . . . a hook or hooks

called the Register of Proprietors. [Why not also a

Register of Proprietors' Addresses, on the understanding

that, where proprietors cannot be found with whom to

negotiate for licences, any person may use the patent ?]

Sect. oo. A ixitent may he revoked hy the Commissioners

(not a Court of Law) . . . if the invention is not new.

[Why not say it shall not be granted, if not new ?]

Sect. 37. A patent shall not prevent the use of an
inrention for the purposes of the navigation of a foreign
vessel . . . x)i'ovidcd it is not used therein for . . . the

manufacture of anything intended to he . . . exported.

[Under this clause foreign ships, and in particular all Dutch
ones, may be using, even for our coasting trade, motive
power, etc., indispensable for competition, which British
.ships are paying smartly for.]

It is added— 7V</« section does not extend to vessels of any
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foreign State in ivhose territories British subjects do not

enjoy equal benefits. [Words significant and suggestive.]

Sect. 44. Expressly forbids the Commissioners " to direct

the costs of opposition to an application for prolongation to

he paid hy the patentee, etc."

Sect. 64. A portion of Part 11. , Infringement ofpatents,

which I do not feel competent to discuss, says, Any action

. . . may he referred to the Commissioners. [Is that

satisfactory ?]

Sect. 73. Part IV. Every patent granted hefore the

commencement of this Act . . . shall . . . he subject to

stamp duties on the new scale. [This is a very un-

necessary concession.]

Sec. 84. The Queen may still ''direct the insertion in

any patent of any restrictions, conditions, or provisoes."^

[The best thing in the Bill]

The first Appendix cancels 15 and 16 Vict., c. 83, and

thereby removes the following provision :

—
" Patents shall

be transmitted to the Director of Chancery in Scotland,

and be recorded in the Records of Chancery in Scotland,"

and the following clause, 25, under which Letters-Patent

obtained in the United Kingdom for patented foreign

inventions expire at the same time as the earliest foreign

patent, and in a sense clause 29, which enjoined that copies

of specifications shall be open for inspection at offices in

Edinburgh and Dublin. AVe see here another step towards

denationalisinor centralisation.

A simple and serviceable substitute for this reasonable

and complimentary regard for Scottish and Irish interests

and feelings had indeed, been provided by the Act 16

and 17 Vict., c. 115, but it also is swept away.

^ Does Parliament supervise public interests as it was wont to do ? A
reasonable limit on dividends to result from their monopoly used to be assigned

in Acts constituting gas, water, and railway companies. I think, as to water,

six or seven per cent, was an orthodox rate. The Grand Committee should

adopt this principle.

h
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Novelty.

When so little thought is given to the subject we have in

hand, and so thoroughly do people in general assume,

without investigation, that what is cried for by a few

loud voices, and is euphemistically called " refovnn of the

Patent Laws," is really amelioration or improvement, and

that it is in accordance with the wish of the nation, and

with the dictates of experience, there need be no great

wonder if the desired granting of patents \vithout any official

inquiry whether the so-called inventions for which they are

souf^ht are new, does not excite abhorrence or even much

attention. Some words, therefore, should be added, in

order to exhibit nakedly what is meant or threatened.

If this extremely bold proposition of the Society of Arts

were to become law, it would tend to produce a vast multi-

plication of Patents—of blocks or toll-bars on the paths of

industry,—that is, of liabilities to be turned out of the

direct or best way, or, if allowed to move onward, of

demands to pay dues for leave to do so. This multiplica-

tion is to be encouraged by reducing the cost at which

patents can be obtained, and by increasing the facilities for

obtaining them. At present the need to make searches, in

order to ascertain whether an invention to be patented is

new, involving, as these do, the expenditure of time and

labour and money, as well as of travelling, and the new

light and reflection to which the procedure gives rise,

tend to restrain impulses to take patents for trivialities,

and to squeeze out what are not novelties,—as well as to

secure greater definiteness of claim, we may believe. An
influx of honestly taken patents is therefore to be antici-

pated. Will there not also be an influx of patents not taken

honestly, but taken for the sake of advertisement, or else

on the chance of fishing in the turbid waters, and even on
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a cool calculation that, somehow or other, money may be

made by means of a worthless privilege, seeing its nullity

must be unknown to some of the persons who are to be

preyed upon, or seeing where its nullity is known, the time

and trouble, and distraction from more important engage-

ments, which must be incurred to establish the case (and

still more, after due inquiry is made, to carry on a contest

that will overthrow the patent), warrant expectation that

the evil design will not be frustrated \ Here let me in the

most pointed terms charge the Society of Arts with scant

sympathy with industrials. It is no trifling matter to dis-

turb people in a small business who are attending to its

details personally, it may be in the west of Ireland or the

north of Scotland, by requiring them to leave their homes,

and trust their affairs, perhaps, to be conducted during their

absence by incompetent parties, in order to collect conclusive

evidence against legalised perpetrators of wrong. Un-

doubtedly, as a general rule, the injured persons rather submit

to be wronged than encounter the formidable array of risks

and difficulties to which the vindication by individuals of

what are really public rights, exposes. Cruel is the legisla-

tion that goes forward unmoved in subjecting trade to such

evils, without the safeguard of providing that there shall be

an officer whose high function it is to defend these rights

when assailed, the public domain when immorally enclosed,

and even, in default of such a requisite officer, without indi-

cating that it is the duty of the proposed Commissioners to

watch carefully against these malpractices, and I should

rather say, without investing them with power so to do.

Fifty years ago, when couleur de rose hopes were bright,

it might have been contended that interests which are

liable to be assailed will combine together for defence.

Modern experience shows (and can there be a severer con-

demnation of patents than to say that, so radically ill-
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patentees are dreaded) that interests, even after assault,

are with difficulty, and therefore too seldom, stirred up to

combine in order to repel it. The assault, though m the

first instance made on individuals, is ultimately and essen-

tially one on the community. Now take the case of a large

manufacturer. He will probably be exposed to annoyance

less frequently, but when what is to him the evil day comes,

the demands made upon him will be immeasurably more

serious in their effect on him and his establishment, whether

they be to refrain from using the invention, or, when

graciously permitted, to pay for its use an exorbitant sum

(a third of the apparent advantage is commonly spoken of).

People talk lightly of such a burden. With pseudo-political-

economy, they assert that he can charge the burden of

royalties on to his customers. According to their consola-

tory doctrine, it is the consumer who has to bear it. This,

which is no nice way of putting things, were it better

crrounded, is at variance with Clause 6 of the Statute of

Monopolies, already appealed to, which prohibits patents

that make prices dearer than would be current ^-ithout them

;

but the fact is that the price of the commodity cannot be

auoTuented and the burden thrown upon the consumer, for

compt'tition by foreigners having no royalties to pay prevents

it. May we not fear that, if a Patent Bill is passed on these

dangerous lines, some of our^ industries, none of which we

are wi^e to endanger, will be transferred to other countries ?

1 am aware that an attempt has been made to strangle unfair

competition of this character, by discriminating at the place

of importation, and stopping or subjecting to patentee

demands commodities made aljroad according to patents

secured for the United Kingdom ; but it is questionable

wliether the officei-s of Customs can be allowed or trusted to

do this questionable and, indeed, preposterous work. One

thing is surely clear, viz., that there can be no hindrance to
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the bringing to this country, for expm^tation to other

countries, articles unmistakably manufactured where they

are exempt from the operation of British Patent Laws. I

commend this point of view to the earnest attention of

Free-traders and Fair-traders.

A Glasgow Bill (No. 3 Bill).

Patents for Inventions No. 3 Bill, brought in by

Mr. Anderson and others, under Glasgow auspices,^ has the

following with regard to Novelty :
—

" On receiving a

petition for grant of Letters Patent, they [the three paid

Commissioners] shall cause the registers to he searcJiedfor

prior inventions on the same subject, and if any arefound

that seem to har the claim to novelty, the petitioner shall

he referred to these for consideration hefore anyfurtherfee

is demanded ; and if the petitioner asks to he heaixl, the

Commissioners, or one of them, shall hear him, and may
advise him as to further procedure.'' [There are no more

directions. An outsider will find it difficult to understand

what is intended, and to foresee w^hat will follow. I only

note that there are many inventions, probably nine out of

ten, which are not to be found in ^the " registers " to be

searched.]

Sect. 5. Letters Patent for inventions shall he granted

for the period of twenty-one years. [No reason is given,

either here or in the preamble, ichy " it is desirable to

amend," which it is said to be. Observations made in the

foregoing pages against a seventeen years' term, and against

setting aside the Statute of Monopolies, apply here with

even more force.]

' To these prolegomena I hope to append part of a letter from one of the body
who favour this bill, which I value as another of many evidences that the com-

placency wherewith inventors' aims are accepted arises in a very great degree

from the question of policy not having been considered, and in some degree because

in matters civic we do not, as in matters ecclesiastical, contemplate *' bene-

ficence and communication " such as is held forth in Heb. xiii. IG. See Alford.
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Sect. 6. Letters Patent . . . granted pnor to . . .
this

Act . . . shall tlwreafter he liable only to the payments

prescribed in . , . this Act, and . . . may be extended to

twenty-one years. [Already this gratuitous cancelling of

a bargain in favour of patentees, and elongation of terms,

have been animadverted on.]

Sect. 7. Failure to pay the stipulated duty . . . when

due, shall not invalidate the patent, provided . . . twelve

calendar months after such due date the duty shall have

been paid. [Again I ask, what is to be the position of

persons who, during the eleven months, have invested

capital in works because the privilege had lapsed 1]

Sect. 9. Provisional protection shall henceforth be

extended to twelve months.

Sect. 11, like section 27 of the Bill No. 2, is prejudicial

to the national interest, by subjecting the State to the

danger of having extortionate royalties to pay.

Sect. 12. Employment in the 'public service shall not

preclude any person from taking out or owning a patent

. . . not employed in the Office of Patents. [I do not

like this encouragement to employes to bottle up improve-

ments acquired at their employers' (in this case the nation's)

cost, for their own exclusive advantage.]

The Intentions of the Government.

The Government Patent Bill is not yet printed. It

cannot therefore be subjected to comment here. The

following casual observations on a speech of the Right

Honourable the President of the Board of Trade, delivered

in June 1881, as reported in Hansard and republished by

the Glasgow Inventors' Committee, are respectfully sub-

mitted, however.

Sir William Thomson, in name of this Committee, of

which he is chairman, in a prefatory note speaks of " practi-

cal men wlio may ho]ie to benefit their country and reap a
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fair*reward, for . . . the working and development of inven-

tions." All sensible people will be at one with the philoso-

pher in the object he thus states. The evil of the law is, that

its rewards are not "fair," and are not fairly distributed.

The preface concludes with an allusion to " the capitalist

who can only be induced ... by having a longer patent

right." He must be a vara avis. Is there one a year ?

Our volume contains ad naiiseatn answers to this, we

believe, practically unfounded complaint. One remark

only is introduced here, that no opponent of the present

patent system would object to granting a suitable patent in

any particular case, where it is ascertained that without it

capitalists in abundance will not come forward to work or

apply the invention.

The President of the Board says, " the pi^esent state of the

laiv is felt an injustice, especially hy the working class

inventors.''

Note, first, working-men have a certain superficial ground

of complaint about the charge made for a patent at the

initial stage. Still, the weightiest of the engineering period-

icals of our day has denounced too cheap patents as

likely to cause injurious multiplications ; but the objection,

which, if this change of law were to stand by itself, is a

just one, can easily be removed by adopting two sine qua

owns—rigid examination as to novelty before granting a

patent, and a reasonable limit to the exactions that are

possible in the form of patent charges.

Note, second, the objection of operatives to the law it

would be dangerous to construe into favour for the

monopoly form of reward.

The President is inclined to believe that "the chief

objections to the Patent Laiu are two;" but those which

he mentions are not the objections of opponents of the law,

but of its defenders. Opponents would urge at least other
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three: viz, the preposterously large amounts which are

often exacted or demanded, and the aggravating circum-

stance that these large amounts are often drawn for

inventions that have little merit, though, under the

monopoly, great power to unduly tax manufacturers, and

through them the people ; second, the consequent impossi-

bility^'of competing fairly with foreigners, under the weight

of exactions so empowered ; and, third, the absence of

encouragement to present new inventions to the nation

gratuitously, and equally of methods to acquire inventions

for the nation out of State or private funds.

The following words of the Eight Hon. gentleman are

d, propos. " To reduce what he must call exaggerated

claims. Tlie existence of patents ivas to he defended, in his

opinion, not on the ground so much of the rights of in-

ventors, as on the ground of public utility. . . . They

desired, if that coidd he done, to secure fair remuneration

to the inventor. If there were no Patent Laiv, . . . in-

ventions looidd he concealed." Answer : the Patent Law

itself induces many, perhaps more, to be concealed.

" Capital woidd not he invested.'' This is answered in a

previous sentence.

" The term offouriccii years a'((s a fair foiicession" This

is well led up to, after showing that in continental countries

there are different lengths of terms,—these being regulated

perhaps with some regard to the character of the invention.

*'W]ten the honourahle memher for Glasgoiv said that, in

consequence of the differences in the Patent Laws the

A mericans were heating us hollow in inventions, he must state

his opinion tltat his }ionourahle friend luas mistaken!' The

speech deals well with this point, yet special reference might

have been CiiUed to the altogether different circumstances

of the United States, where the otherwise crushing inci-

dence of the burden of Patent Royalties is neutralised by a
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protective tariff; and where manufactures, not to say export

trade, are not so highly developed as in Britain.

"/i liad been suggested that there should he a preliminanj

inquiry into the novelty of inventio7is ; hut he thought that

the decisions of any tribunal appointed to deal with such

delicate matters ivould give rise to the greatest dissatis-

faction." Yes, but the want of it will cause wrongs of the

utmost gravity. The matter was explained later in the

debate by the Solicitor-General, Sir Farrer Herschell, thus :

—" His Right Hon. friend had merely stated that a new

commission with such limited powers would be of no great

advantage to the puljlic. Whether or not it would be

desirable to have a more extensive preliminary investiga-

tion was quite a different matter."

It will be seen with satisfaction that there is much

soundness in the views expressed by the Right Hon. gentle-

man, w^ho is personally acquainted with the subject, although

perhaps his attention had not been sufficiently directed to

the change in the modern mode of conducting certain

great manufacturing concerns, or in large-scale businesses,

where huge outputs at* a very small mai'gin are relied on,

and wdiere royalties, which may appear small in ratio,

would amount to a total at the year's end inconsistent with

their successful prosecution.

When I here speak of royalties, I have in my eye those

that are levied proportionately to the quantum of work

done by a machine or according to a process, which gives

me opportunity to remark that if the "performances" of

agricultural machines had been taxed on this principle, so

common and so costly in manufactures, our most important

industry—farming—would not only be in a more back-

ward condition than it is, but there would have been raised

in this country, as there has been in tlie W\»stern States of
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the Union, a loud outcry, for which " trade " would have

been crrateful. But landlords and farmers know not what
o

is locked up in the future : any day some improvement may

be devised, by a chemist, let us suppose, which will revolu-

tionise the system of cultivation, or a new seed or root

discovered which will be much more productive than those

presently known, or a splendid fertihser. What then will

Ije the position of the land interests under a vicious patent

law ? They may, and probably would, be subjected to a

heavy and harassing charge, perhaps (in harmony with the

pretension advanced by patentees when they deal with other

industries) amounting to a third of the estimated benefit

!

No doubt the demand would properly be resented as pre-

posterous, for the magnitude of the tax might be millions

of pounds sterling. But what of that % A patent has been

granted ; and the "reformed " law, like the old one, will pro-

"N'ide no remedy, for it is not proposed to introduce any

clause limiting the rate of charge, nor one limiting the total

amount to be received, nor one permitting the substitution

of an adequate reward whereby to extinguish the injurious

privilege. Like and incalculable mischief might, as we have

elsewhere shown, be inflicted on shipping and fisheries.

Our ancestors were wiser than the statesmen of the nine-

teenth century's last quarter, for the Statute of Monopolies,

—that noblest of our Acts, which some would thoughtlessly

tjimpcr with,—secures, in set words, that patents shall be

grunted only " FOR the working and making"—whereas

our modern system allows patents that are to prevent working

and making in the kingdom—" of new manufactures,"—
%.€. articles of commerce, or perhaps trades, whereas our

system seizes on processes in industries already established,
*' NOT MISCHIEVOUS TO THE State "—as SO many patents now
arc,—"BY raising prices of commodities at home,"—I.e.

rendering prices dearer than they would be, if there was not
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the monopoly, whicli they virtually do (though importation

under free trade counteracts the effect),

—

"or hurt op

TRADE, OR GENERALLY INCONVENIENT," a result which,

viewing the matter broadly, patents frequently bring about

now, and will continue to do until the law is reformed in

the right direction, and until some office or officer of State

exists to guard the interests, rights, and liberties of the

people, a want which the printed Bills utterly ignore.

Opinions of the "Engineer."

This highly respectable periodical, on 23d February, in a

leading article on Patent Law Amendment, writes fairly

and candidly. Its incidental admissions are of value ; for

instance, " Inventors do, in nine cases out of ten, require the

assistance of manufaxiturers and capitalists to bring their

ideas to a good end,"—a statement which gives great force

to several contentions in this volume, favourable to the

nation's adapting its system to the case of actual inventors

by giving rewards in money, a change which should be

hailed with a welcome by the often-talked-of personage, the

poor inventor, and by th-e working-class inventor.

" After a year ofprovisional protection the patent should

hold goodfor thirteen years, . . . liable to forfeiture at the

end of every year, unless a certa/in renewalfee were paid.

Thesefees should increase progressively, . . . say £200 to

£250 for thefouHeen years' patent." There is not a word

in favour of a longer term than this, nor of (taking the

whole period into the reckoning) cheap patents.

The writer sensibly adds :

—

" At present the inventor . . . has no motive whateverfor

publicly cdjandoning his patent ; but, if he were called on

to pay this annual licencefee, he would, by refusing to do

so, declare that the patent no longer existed. Whatever was
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really good in it would then he immediately avcdlahlefor

ptdjlic use, and it would he left openfor other, possihly more

skilful, inventors, without hindrance to improve upon it.

Then as to Novelty :—
"
It is quite out of t1ie question that anything like a proper

examination should he made hy Government officials; . . .

the inventor may he trusted to make his own search. We

fail to see indeed that any valid ohjection can he raised to

the prcvctice of letting an inventor take out a patent at his

own risk. The utmost that we have heard urged [from the

monopoly side] is that the inventor, if anticipated, loses his

patent fees, etc. ...Let us take the case of the United States.

Tlieir examination is carried out to the fullest extent. . . .

Not a week elapses in which the examiners do not pass old

inventions as though they were new. A very clever

American writer some time since devoted a paper to a

single suhject, viz., the incompetence oj the examiners in one

department alone,—clock- and watch- making ; and he puh-

lisfiL'd a stupendous list of American patents, every one of

ichich had heen anticipated."

Hamaik,frst, even an imperfect examination by Govern-

ment officials is mucli better than none at all, for it must

needs prevent a multitude of noxious and troublesome

patents; second, the writer of the article appears to see

only the inventor, and to forget how great an evil and

facilitation of fraud it is to have the labour of searcli-

iug thrown upon the several industrials who are to be

atiected by the patent ; for a large proportion of patents

will, if there be no examination as to novelty, be taken out

with a very careless and perfunctory and incomplete search,

uulcsa indeed some penalty l>e attached to the gross offence

agiiinst the public, and grievous abuse of the patent

Bystems, which such negligence, be it intentional or unin-

tentional, implies. Patentees should also be prohibited
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from inserting in licences any obligation not to question

the validity of the patent. As to the working of the

Washington Patent Office, I trust that it will be many

a day before such slovenliness can be charged against

the high-class officials who in this country will be

selected to do the work of examining. An observation,

however, may be permitted : If the American examiners fail

in the exercise of their duty, the blame may be chargeable

on the extreme multiplication of patents in that country

(which has to learn important lessons, possibly as much as

to give them). Any way, their failure shows how heart-

less is the demand to throw this expense of search, not

on the applicant who claims a patent, but on innumerable

individuals, from whom he will, when he gets it, claim

royalties.

He has some sort of search to make or get made : it is

only logical that what he has to do at any rate, for his

own interest, he should be required to do or get done well

and thoroughly before he makes his formal demand for a

patent, and throws labour on the establishment, and, parti-

cularly, before he is allowed to disturb respectable people

in their legitimate operations, and to impose on them the

necessity of visits to and stays in London, far from home,

to advise their agents and investigators.

In respect to Searches, the following appears to be the

course which Parliament should enact :—The aj^plicant

ought to be required to make, or get made, due prelimi-

nary searches, and to accompany his application with a

certificate or declaration that they have been made, and

have not elicited anything that deprives the invention of

its character of novelty ; and at some stage previous to the

sealing of the patent, the Examiners should do their work

of making searches in the interest of the public (a fee
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might fairly be charged for this), on the satisfactory nature

of whose report the sealing should depend. There need

be no objection to both of the searches being made by the

same, and these the official, examiners.

Can that be a politic any more than it is a righteous, or

at any rate a considerate, law, which makes it the interest,

and does or may make it the habit, of traders in general to

submit to what are, or appear to be, unwarrantable exac-

tions rather than, each for himself, face the severe penalty,

for such it is really in money and time, of expensive

searches, and of the subsequent costly and laborious away-

from-home litigation that must follow in order to reap, not

fruit, but mere escape from law-created and law-fostered,

though in truth illegal and wrongous, demands ? The evil

to which we call attention—inasmuch as it chiefly afi'ects

severed individuals, and these for the most part not the

great and wealthy, and inasmuch as it might excite a

deteriorating and immoral influence— is even more

harassing and worthy to be deprecated than the require-

ment to carry on- contests at St. Stephen's under existing

Private Bill Parliamentary procedure, which is so just a

subject of complaint.

It is not known and considered sufficiently that there

are now-a-days a much more wide-spread and highly

organised and systematised macliinery and appliances for

" exploiting " patents and inventions, such as may render

continuance of the present law, if not intolerable, extremely

hard to bear.

The originators of invention patents did not contemplate

licences and their concomitants, and especially the farm-

ing, and subletting, of the monopoly rights and power.

They expected that the one business concern which the

patentee would set up could supply the whole demand.

Times have changed

!
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" A very important matter to consider is, whether a

patentee should not be hound to grant licences to users

uponfairly reasonable terms. We see that the Associated

Chambers of Commerce this very iveek demand this poiuer.

The difficidty is to discover how ' reasonable terms ' coidd

be satisfactorily settled. It is cdtogether a very difficult

question, which seems to infringe very suspiciously the prin-

ciple offreedom of contract." Eemark, ^7^s^, as to freedom

of contract : the freedom at present is, " If you don't like it,

you may lump it." Let the cry rather be for freedom of

the public domain and industrial freedom {le libre travail),

which it is of the essence of a patent to extinguish.

Second, the Patent Committee of 1872, and persons

of weight, notably the late Mr. Webster, Q.C., the eminent

authority on Patent Law, have strongly favoured com-

pulsory licensing. And, third, as it is altogether a boon

the State is conferring, there will be no wrong perpetrated

if the referees, in some few cases, award too little. There is

more reason to fear that they will lean towards patentees,

.

with whom and whose agents they, or those who appoint

them, are in frequent and friendly communication. We must

not reject a good thing because it falls short of ideal perfec-

tion.

The Enunciations of the "Economist."

The Economist of Feb. 3d has an article on " The Patent

Law:"—
It conceives that there has been a change in public

opinion. This is partially true. Many who would formerly

have gladly seen inventors ignored, except in rare excep-

tional cases (as to which the evidence of the eminent Mr.

Schneider, on page 389, may be consulted), now think, adopt-

ing the words of the Econmnist, "that upon the proper

encouragement and development of the inventive talent of
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oiir nation a good deal of our industrial prosperity depends.

With foreign competition ever growing in intensity, cheap-

ness as well as excellence of manufacture is essential
; . . •

and upon the improvement of our mechanical appliances, and

the discovery and cvppUcation of new processes, our ability

to reduce the cost and improve the quality of our produc-

tions must be largely contingent. ... It has become

apparent that, instead of an encouragement, the present

Patent Law is in many respects a hindrance to invention."

I would add, " and, in place of being an encouragement and

facilitation of introducing into use the inventions that are

patented, it is a hindrance thereto, and by reason of this

eflfect, as well of the actual pecuniary burdens it imposes,

tends to prevent the desired reduction of cost and improve-

ment of quality." These evils are m substantial accord

witli the anticiipatious and the observation of such authorities

ix& Mr. Wilson, who established the Economist, for he, in

one of his vigorous articles, characterised the Patent Mono-

poly as an incarnation of selfishness (or in some such strong

terms), ?Jid Mr. Cobden,^ who, in writing to and in con-

versation with me, expressed himself utterly opposed to

Patents, a view consistent with, or rather a necessar}'

complement of, the great Free-trader's principles.

The Economist does not write with its usual sobriety

when it says "it is injinitely more costly to take out a

patent here than it is in America." Still, the assistance of

so great a commercial authority, in eflbrts to reform our

faulty system in a manner promotive of industrial progress,

the community ought to be grateful for.

The article says :
" Our patent fees are so extremely onerous

as to be practically prohibitive to poor inventors. For such

persons the assistance of some monied man is a necessity.

The middle-man will appropriate to himself the lion's

' Mr Cobilen tol<l me he was likewise opposed to copyright.
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share. . . . There is thus little inducement for our working

men to apply their minds." I repeat that moderate promptly

paid money rewards are the best for such inventors, and in-

deed for most others. The expense to the nation of a direct

money system (which indeed might go 'pari 'passu wdtli

the monopoly one), especially if made international, would

be a trifle compared with the vast expense now paid in

innumerable directions by the community, and the system

w^ould be far more practical and far more beneficial.

Most satisfactory it is to find the Economist Avriting

thus :

—" When an inventor asks that the authority of the

State shall be used to secure him in the possession of his

idea [which is very frequently merely an idea he is the first

among several to stumble on and work out, in the natural

course of business], it is then only reasonable to stipulate

that the desired protection shall be granted only on con-

dition that the public are permitted to participate on

reasonable terms. ... It has been suo-oested that under

the new law j)atentees should be compelled to grant licences

to use their invention to all who may apply for them. . . .

It seems essential, therefore, for the law to have something

to say as to the terms as well as the conditions."

Here follows a scheme which I reproduce on account of

its suggestiveness :
—" That every invention should, when

patented, become a species of Crown property, that every

one who chose should be permitted to use it on payment of

a certain fixed royalty, to be assessed on the profits earned

by its employment, and that this royalty should be collected

by the Government, and paid over to the inventor after

deducting the cost of the administration. That this scheme

involves a large amount of Government intervention in

trade afiairs is no doubt a serious objection to it; but

it is an objection which applies to the whole system of

patents. . . . Another, and a very formidable objection,

c
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is the enormous difficulty that would certainly be ex-

perienced in determining the amount of profits. A manu-

facturer is very likely to be using in the course of a

single process [observe this word] several patented

appliances. . . . Still it is obvious that under a new

Patent Law some restrictions upon the exclusive property

of patentees in their inventions must be imposed." Note,

fivst, the just end wisely sought appears to be more easily

attainable in the forms elsewhere presented in these pages
;

second, the measure of remuneration ought to be, not the

prqftt derived from the invention, because that is nowise

proportionate to merits or cost, and we know that the

patentee is often only one of several persons who could

about as reasonably claim the reward, for it is generally

but a question of time, i.e. of who first goes in ; third, the

principle of compulsory licensing is now almost universally

admitted to be equitable and expedient.

Wonder there well may be that there is not in this

leader or elsewhere any earnest recognition of the extreme

and undue liberty now being taken with the Statute of

Monopolies, which does not permit the patenting of

processes that do not develop in some new " manufacture,"

be this a new line of business, or a new article, or a new

kind of stuff.

I conclude with an actual illustrative case :

—

An engineer firm patented the Uydro-cxtractor, which

Wius an entire novelty, and they charged only a fiiir profit

of manufacture, or, at anyrate, no royalty for its after use.

Some years after, several persons, unconnected with the

original invent(n-s (wliose patent gave no claim to any

share of the money), and ignorant of what each other had

done, took out patents for the application of this machine

to tlie expulsion of sirups from sugar. There was about this

idea little novelty. Experiments involved no great cost.
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But what did one, not the foremost of them to patent, but

the foremost to introduce this mere application \ He pro-

posed to have a progressive royalty on ?6.s'e, which would

bring liim in several tens of thousands sterling per annum,

—

a royalty to be charged, be it observed, on his brethren in

trade who, once the idea was broached, could de facto not

abstain from its use without injuring their businesses.

TJie further history I have traced elsewhere. I hold that

his patent was not consistent with the Statute, seeing

it was hardly a new " manufacture " in the one sense of

the word, and it was not introducing a new" manufacture"

in the other sense.

Surely a State reward of £500, or a patent lasting three

years, that would have given my friend a start in the race

and compensation for the trouble had in leading the way,

would have been ample, particularly as the manufacture

affected is one of those in which the " margination " is small,

and profits, when any, are derived from multiplicity of

operations, circumstances which, under the regime of free

importation and abounding competition abroad as well as

at home, do not permit of royalties being paid without

endangering trades, w^hich it is the nation's great interest to

conserve.

Manifesto of our most important Industrial Body.

(A Series of Extracts.

)

The Society of Chemical Industry last year addressed

the Board of Trade, in regard to the President's Bill, as

follow^s,—in the spirit of conciliation members opposed to

jDatents not pressing their opinions on the larger question.

"Our Society, already consisting of over seven hundred members, com-

prises the large majority of the chemical manufecturers of this country,

representing interests which are second to none in national importance.
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. . . The peculiarities of chemical patents ought to receive special con-

sideration in any alteration of the present law, in order to prevent undue

interference with the prosperity and development of our industry. ... We
would urge, . . . 1st, That the patentee should be bound to grant licences

on equitable terms. ... 2d, That the duration of the patent should be

limited to the present term of fourteen years . . . with power ... to

grant the prolongation of the patent for a further term of seven years. . . .

3d, That the provisional specification . . . should specify the points

which the applicant claims as new, and that these claims should be pub-

lished in the ' Patent Journal ' simultaneously with the title. . . . 4th,

That opposition to the grant of the patent should be competent to every-

body. . . . 5th, That the renewal of the patent after four years should

only be granted if the patent is worked in the United Kingdom on a manu-

facturing scale. . . .

"We consider compulsory licences an absolute necessity for the protection

of our industries, because chemical patents usually have so wide a scope and

effect that they are specially prone to be abused by the setting up of mono-

polies, which may bring ruin to a large number of manufacturers, and to

whole districts depending upon them, and which may even drive a trade

entirely out of the country, if the patentee should prefer to work his patent

abroad, and import the product.

" To cite an instance : we would suggest that if Xeilson, who obtained a

patent for applying hot instead of cold air to blast furnaces, had formed a

company, with the object of monopolising the whole of tlie iron trade, he

could, if he had been specially interested in continental coal and iron mines,

have annihilated the immense capital at that time embarked in that indus-

try in this country, and might have ruined large and important manufactur-

ing districts.

" Again, there are at this moment numerous patents for the obtaining of

artificial colours, which patents are held by large continental manufacturers,

who, not being compelled to grant licences, continue to send their products

into this country, and thus prevent their manufacture here.

" These are only two instances of the abuse to which chemical patents

are especially liable, and such abuses become more dangerous from year to

year, by reason of the formation of large and powerful limited companies

for the exploitation of patents.

"... The science of chemistry shows us clearly where our present

methods are defective, and in what direction we are to look for improve-

ments ; the consequence is that many men are working at the same time in

the same direction, and often arrive witliin very short intervals at practi-

cally tlie same results. . . .

•' It would Ix; dangerous to our national industries if English patents

should outlast continental ones ; the English manufacturer might thus be

subject to the payment of a royalty for many years after his continental

competitor had free use of the invention.

"... (Greater facilities for opposing the grant of a patent on the plea

of want of novelty should be given to everybody, in order to prevent, as far

as possible, the grant of such an important privilege to a person not

entitled to it.
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"... The original inventor of a process may not succeed, and some-
times does not go to the trouble to overcome the practical difficulties which
prevent his invention from becoming of any public use. Others are natu-

rally unwilling to spend time and capital on accomplishing the most labori-

ous and expensive part of the work required to develop a new invention as

long as the lion's share of the fruits of their exertions will fall to another.

. . . The renewal of a patent sliould not be granted at the end of the four

years from the date of the application, unless the patentee brings proof to

the Commissioners that his invention has been applied on a manufacturing
scale. In the case of inventions offering exceptional difficulties in their

practical application, an exception might be made, which should, however,
be subject to opposition by the public.

"... The alterations we propose will prove equally beneficial to all

industries, and will be unobjectionable from every point of view. . , .

"London, .31.<<< Mnrck 1S82."

ASSOCIATED CHAMBERS OF COMMERCE.

10</t March 1883.

The compiler received to-day the official " Report of the Association of

Chambers of Commerce," and makes the following brief extiacts that

show how shakily the body, or at anyrate its leadership on this question,

proceeds in respect of advocacy or toleration of patents, and how, after

muttered avowal of natural apprehensions. Examination was discussed with

seemingly exclusive regard to the convenience or inconvenience of inventors,

whereas the far grosser and more grievous inconveniences occasioned to

indnstriah are unaccountably passed over.

Mr. Firth (Heckmondwike), brought forward resolutions, and said :

—

"... A foreigner coming to England had the power of communicating

an invention and patenting it ; then, going abroad again, he could manu-

facture under the patent and prevent the manufacture from being carried

on in Great Britain ; not only so, but he could send his patent produc-

tions into this country, and monopolise the market to that extent at least.

This had the effect of defeating the object of the law."

Mr. R. H. Marten (Bristol), moved to amend the resolution so that it

might read as follows :

—

" That anyone shall be at liberty to manufacture in Great Britain the

subject of a patent granted to a foreigner, subject to private agreement

with the patentee, or failing such agreement, tlie patentee's rigiit to recover

royalties shall be limited to one payment of a fixed definite sum (say £.)00

or £1000) in respect of each separate works in which the subject of such

patent shall be manufactured."

"... Without this amendment, a foreign patentee might monopolise an

invention."

Mr. Sampson S. Lloyd :
— ". . . It was very hard if other men, who had

capital, and were engaged in the same trade as the patentee, were not

allowed to pay a royalty, and as a consequence were liable to be thrown

out of employment."
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Mr. Brittain (Sheffield) :
— '« . . . Although a free trader, to be consistent,

must oppose the granting of a patent, there were many such men who

were in favour of some patent law."

Mr. Frith :
—" ... It was quite permissible for two to take out patents

for the same thing, and it was a hardship to a poor man, after being put

to considerable expense, to find that some one else had taken out a patent

for a similar invention, for then all his labour was lost."

Mr. Carbutt, M.P.:—*' ... It was quite right and just to demand that

the Goveniment should provide experts—scientific men—capable of examin-

ing the patent and advising the inventor."

Mr. Marten (Bristol) spoke of the difficulties of patentees in getting an

advance on their inventions, because of their apprehension of litigation.

Mr. Firth :
—" ... If the examiners reported adversely, and if it were

endorsed on the patent that the examiners had found the patent not to be

original, what capitalist would be willing to advance money to a patentee

upon a patent having that endorsement % One argument in favour of the

resolution was that it enabled a poor inventor to go to the capitalist with

that in his hand which was of value."

Mr. Burnard (Plymouth) had thought that the resolution was to give a

sort of implied security to the inventor that no person had previously taken

out a patent for his invention.

Mr. Morley, M.P. (Bristol), said that, in the Patent Office at Washing-

ton, there were examiners who made the most searching investigation into

every case.

Mr. S. Lloyd:—"The object of the resolution is to get rid of sham
patents. ... If the man infringing was an adventurer, without a shilling

in his pocket, you defied him ; but if he were a rich man, the patentee of

the original process would be involved in expensive litigation, while the

patent had not a leg to stand upon in a court of law."

Mr. Marshall (Leeds):—". . . As an illustration of the American system,

40 per cent, of the applications made under it were rejected by the Patent

Office, showing how useful an institution was a Board of Examiners."

A NOTABLE ACKNOWLEDGMENT.
The same poft brought a letter from one of the most eminent engineer-

manufacturers in Scotland, a leader in Liberal politics, to an extract from
M'hich, subjoined, attention is invited :

—

" As regards patents, I have taken out seven during my business life,

in connection with my business, and have had therefrom two actions at

law, one of them a six-days' jury trial—verdict in both cases in my favour;

but what a lo.s8 of time incurred, so much so I gave up taking out patents.

Up to receiving your volume I naturally took an inventor's view of the

matter (I am a member of the Inventors' Institute). It has given me
mucli new light thereon ; and, when I judge in respect of equity, I can
take no other course but, like you, condemn patents."

The volume referred to is "The Abolition of Patents," 18G9 (sent him
a few days ago), to which the present one is a sequel.
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INTRODUCTION.

This second volume is, like the first, a thing of shreds,

many of whose parts, such as the late M. Michel Chevalier's

handsome contribution, deserve a worthier setting. The extracts

from Blue Books wherein lie out of reach, out of sight, and out

of mind, most of the other good materials that we present, will be

read with interest. Eegard must, of course, be had in doing so to the

serious change which the Patent Act of 1852 has caused. Incom-

plete and partial as these extracts are, they show on the one hand

the inveteracy of the evils with which the actual patent system is

rife, and, on the other, the tendency of the persons who prolit by

it to advance, and of those who frame or administer law to

acquiesce in, pretensions such as were until our day either unheard

of or reprobated. The inventive spirit is, at the same time, we

gratefully admit, active. Its claim to admiration is conceded.

A short time ago, in an appreciative article d, propos of the

wonderful development of discoveries in the regions of electricity

and phonetics, the leading journal well said :

—

"A very important element in the whole matter will be the

question of charge, and it will be imperatively necessary that this

should be vigilantly guarded by Parliament. Like gas and water

companies, telephone companies will be compelled to ask for the

powers necessary for the conduct of their business ; and it will be

the duty of the Legislature to see that these powers are not given

without due precautions against the creation of injurious mono-

polies, nor without due heed to the interests of customers. The

experience of many years has taught us that such monopolies are

far more easily guarded against than overthrown, and that the

pecuniary interests of the companies themselves furnish very little



xlviii Introduction.

protection to the public. A company with a monopoly is always

tempted to do a comparatively small business at high rates, rather

than to earn the same income by the increased trouble incidental

to a larger business at lower rates. It would also be desirable, in

view of the experience obtained by the bargains made with the

telegraph companies, that powers of purchase should be reserved to

the Government from the beginning, and at a cost which should

throw no exorbitant burden upon taxpayers."

These sentiments and observations are true and wise. They

are, mutatis mutandis, applicable to patents for all inventions.

Their principle is that which is contended for throughout this

compilation. If acted on, patents manifestly would become very

much less objectionable than they are. In any country wherein

prohibitive import duties prevail, they would almost be justifiable.

The principle implies,

—

1. That the true idea of what a patent is should be restored to

public view, viz., that it is an optional concession of privilege

and not a recognition or defence oi projjcrtij.

2. That this privilege is not strictly a reward of merit, nor is

it a remuneration for volunteered work, given by the State, within

whose province it does not lie to recompense virtue, whether

abstract or concrete, but is a means which happens to have been

adopted tc stimulate inventive persons and to secure experimental

trial, on the great scale, of new articles and mechanisms, as

well as to initiate the public into the new methods of operating

which shall have been so proved and established as successful.

3. That regard for public interests must dominate every grant of

privilege in respect to its duration and conditions ; and therefore,

4. That some examination and an approximate estimation, at

some stage either before the grant is made or after experience of

the invention and enjoyment of the privilege, are highly to be

desired, or, wherever attainable, are necessary.

The practical reforms that are demanded on the supposition

that tlie patent system is to be for a while maintained (and not

simijlicitcr abolished—an eventuality to which the public might

look forward without fear of any bad effects that will counter-

balance the good ones) are principally these :

—
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1. Every application should at some stage be made known to

chosen persons engaged in the trade it primarily affects, in order

at, if its matter be not novel, there may be no patent granted.

2. Competent examiners should investigate and adjudicate : by

whom, if satisfied,

3. A duration should be assigned proportionate to the require-

ments of the particular case.

4. As soon as the trade or persons who are directly affected,

or the Government, will undertake to buy the invention, the

examiners should get it valued, and, on the money being paid,

xpropriate it.

5. Whenever credible or presumptive evidence is adduced to

satisfy that such a sum has been paid or earned as amply com-

pensates the inventor and the practical introducer of the invention,

an inquiry should be made, and the patent should be cancelled.

6. Meanwhile, all persons whose businesses are directly affected

should be entitled to demand licences on equitable terms, "with

<lue regard to the exigencies of foreign competition."

7. An endeavour should be made to form an international or

oami- national system of dealing with inventions on the principle

of doing justice to inventors wdiile mainly seeking to promote the

good of mankind in general, and, if possible, of

8. Purchasing inventions by contributions from the united

nations, and securing early and full liberty to adopt them, upon

the basis of estimations to be made after practical proof of value.

9. Honours and prizes should be awarded to meritorious in-

ventors by a board so constituted that its decisions would command

^he utmost confidence.

(As to LirERATUTvE, to which we parenthetically refer,

—

1. Non-registration of any book should be held equivalent to

declinature of privilege.

2. Eegistration should, ad interim and tentatively, be permitted

-either quite as at present, but with a term not longer than

forty-two years, or, at the author's and the publishers optio7i, on

the royalty principle :—that is, with an understanding that any

publisher may rej)rint who has paid a royalty of five per cent, on

d
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the retail price, as shown on page 51 of our first volume. The

scheme to which we have referred adapts itself with ease to the

case of encyclopaedias and books of a laborious character. Other-

wise we would except them from its operation, even if its con-

ditions were made compulsory.

3. Communications, with a view to international copyright on

this royalty system, should be entered on with foreign nations,

especially the United States, and with the colonies.

4. All customs and post-office espionage and detention, and

the exclusion of reprints from the British market, should cease.

Moderate customs duties for behoof of the state may fairly be

exigible.

5. In return for the valuable privilege conceded to authors and

publishers, they should be required to supply a copy to a reason-

able number of state libraries in the three kingdoms, and likewise

to sell to a limited number of other institutions copies at a price

regulated on the principle exhibited on p. 138 of our first volume.

6. Although the press ought to be kept free from the control

(and perhaps even from the patronage) of Government, when it

does not impugn or tend to subvert the great principles of

morality or of duty to the commonwealth, some independent

academy might be instituted which from the membership

whereof it consists is qualified and authorised to speak and to act

for the republic of letters, to confer honours on citizens whose

writings are of distinguished excellence, especially if these have

been published on such terms as to bring them speedily within

reach of all classes of the population. The favour and esteem of

the Crown and the people made palpable by such honours w^ould

be a wholesome counteractive of the inHuence, tending down-

wards, of the mercenary spirit which in some less noble minds the

present system of publishing is seen to engender.)

Wliether or not these suggestions desene and will receive

acceptance let others better entitled judge. This seems clear

:

that the cognate subjects of literature and invention, in their

relations to statesmanship and legislation, are not generally under-

stood ; consequently, while certain interests are actively at work,

and proclaim loudly their aims (and expectations of success in
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tliem), scarcely anywhere is there seen a preacher, still less a

cliampion, of the interest of the public.

But there is no sufficient ground to despair of " causes " which

in Government circles and among the greatest statesmen of our

country count advocates and supporters so eminent as those

whose names and opinions are but too imperfectly presented in

this book. Unfortunately, men in office are too ready to yield when

they should resist.

The question of inventions, which forms the subject of this

volume, is misconceived in many quarters because of strong asser-

tions that are confidently made as to the effect of a patent system

in the United States. We do not credit these. A system may
have done little harm, and even might do good, in a country

which had its industries to create, and in which every avenue to

fair foreign competition is rigidly closed by a quaquaversal pro-

tective and defensive tariff, and yet might have an altogether

opposite effect in a country which, like ours, has a complete

circle of diversified industries, not only already developed, but

daily more and more exposed to imminent danger in all markets

at home and abroad. The qualities most requisite in British

goods are cheapness and excellence. Patents now-a-days are so

skilfully, by practical professionals, exploited, as to hinder the

natural lessening of the cost of producing, and prevent the

use of improvements which would ensure and maintain the

desiderated superiority of quality. It is, we must here remark, a

notable fact that the acute Western States farmers, and railway

companies in those regions, are opposed to patents.

Hazardous assumptions characteristic of patentist advocacy,

alluded to at page 96, are innumerable. Let us specify briefly a

few more. It is assumed that the future will be just the past

over again, and that there can be no vehement competition from

aljroad, notwithstanding what we know to the contraiy ; or, that if

there be, British superiority will secure its being harmless ; or, at

the worst, we can do nothing in the sphere of inventions towards

removing, and very little towards lightening, the burden that

patents impose on commerce and industry, seeing that there is

something of the nature of right divine, on the part of the first
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presenter, of a plan or'contrivance, to so make it his own exclusive

property as to incontestably claim and obtain power to debar

everybody else, not from inventing it—that is impossible—but

from using and profiting by it ! It is assumed that, because some

exceptional inventions would not be made, or would not become

known, or would not be introduced into practice, without the

stimulus and security of a patent, therefore any invention what-

ever should be thus invested with privilege ! It is assumed that,

since some inventions are characterised by distinguished merit, or

have cost large outlays of money and much time to elaborate, or

render remarkable service to the nation, therefore all others must

be treated as if they too possessed a claim ! It is assumed that,

because a large revenue is required in order to duly recompense

tliis inventor or that other, therefore everybody ought to be

allowed to tax his fellow-subjects (or, for that matter, those who

are not his fellow-subjects, for he may be an alien or a foreigner)

with absolutely no limit to the emoluments, however obvious

to all is what he first " discovers," or is his " application" of

a previous discovery, and however trivial the work and ser-

vice he has done for the public ! It is assumed that, because

fourteen years is occasionally not too long a term, and cases can

be adduced in which even twenty-one years would not be exces-

sive, therefore no patent should endure for a shorter period ! It

is assumed that, because there is a margin for profit in the case of

some very small articles, sufficient to render a royalty of one, or

two, or much more per cent, ad xalorcm tolerable, therefore, in the

case of bulky and important commodities, a royalty at as high a

ratio could be borne by the manufacturers of these as well ! It is

assumed that, because several machines have been largely sold

though burdened with monopoly profits, therefore all processes

can in like manner bear a heavy charge ! It is assumed that,

because some quite new article of commerce can be the subject of

a patent without existing industries being disturbed, therefore it

is a matter of indiU'erence,—there is nothing to fear,—no wrong is

done,—if these latter are hampered and taxed by new inventions

being monopolised to their ])rojudice !^ It is assumed that there is

a patent-system in every competing country, and that a patent for

* See note ou page Iv.
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o\ eiy iuvention is obtained in each, the use of which is similarly

charged for in each country, and the duration of which is as long

in each

!

This matter of duration illustrates a temptation of modern

legislators. Discrimination they regard as invidious, or troublesome.

'•' Why attempt it ? Better in forty-nine cases out of fifty incur

the blame or run a great risk of extravagance, than in the fiftieth

fall short !" Of course, such a preposterous conclusion could not be

entertained, it would be simply laughable, if there did not lurk in

many quarters a virus of the false tenet that there is some peculiar

and heaven-sprung endowment and mission to invent which it

would be doing amiss not to recognise in the form of confirming

inherent rights, and this in face of greater wisdom on the part of

our ancestors who held, and of every day's present observation that

shows, the worshipped inventor is really but one, sometimes not the

first nor the best, of a multitude of contemporaneous thinkers and

workers. The same complaisant logic finds it the easiest thing in

the world, when confronted with that fact, and with the other fact

that assignees and capitalists more largely share the advantage

than do the actual inventors, to argue, not quite consistently,

that after all it is the practical embarker in the enterprise

who is entitled to the benefit of the patent, and that if some-

body gains all or most thereof who is neither the originating

genius nor the plodding foundation-layer and builder-up, yet, so

far as the nation is concerned, what is that to us ?

Another conviction will probably be deepened by reading the

Evidence, viz., that shrewd anticipations there recorded as to the

bad effect of cheapening and multiplying patent-monopolies have

been verified in to-day's experience.

It is much to the credit of our public departments that, not

only in respect to copyright, but still more in respect to the effect

of our patent system, they have vigorously remonstrated against

abuse, and that, while many complaints are heard of shahhincss in

their awards of money for the use of inventions by the Queen's

service, not a word has been said against them on the score of
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undue liberality. Within these few days a fellow-citizen of

remarkable merit, who had been paid £5000 by the Crown, raised

an action on the ground that this remuneration is inadequate.

Perhaps it is ; but at one time, and that not very long ago, it

would have been spoken of as handsome. Are not expectations

now generally pitched too high ? Have not accustomed charges

been excessive ? I ask these questions without at all applying

them to Mr. Hem7's case, which I am unacquainted with both as

to its foundation and its strength.^ A word, however, about the

sewing-machine. For that invention, or combination of inven-

tions, the highest claim may be admitted. Yet surely the fabulous

fortune brought to at least one coalition in the United States,

whether from royalties or monopoly profits—representing as it does

moneys extracted from sempstresses and many persons not well

able to pay a monopoly price, but nothing from a far greater

number of persons who for long years were by that monopoly

price kept from possessing and benefiting by the instrument I—is a

reproach to patents. Surely a reward of £20,000 or £50,000 would

have been ample. But how many, or rather how few months', or

shall we say weeks' profits would either of these sums stand for ?

This instance is adduced as an illustration of the expediency and

greater eqaity of the principle of contingent valuation or estima-

bility of inventions, with a view either to direct purchase by the

State (or by States unitedly), or else to extinction of the privilege

whenever the amount realised by the monopoly reaches a just and

liberal limit or maximum. Taxes paid to patentees differ from

taxes paid to Government in these two respects:— 1. They are

imposed without control and are payable whether profits are or

are not made in the business which is subject to them. 2. Once

granted they cannot be revoked, however inconvenient, but must

last out the fourteen years' term. Let this consideration be kept

in mind when considering how liability to patent-dues will affect

shipping if the circumstances shall occur that are predicted on

page 187.

Wlu;n this congeries began to be thrown together its dimensions

were intended to be moderate. Delays and interruptions extended

• .See note B, page Hx.
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the printing over a long period; hence bulkiness and a manner

of presentation which the compiler much regrets for the sake of

readers, and because the subjects and the honoured co-workers

whom he quotes deserve better treatment.

The foremost place belongs of right to M. Michel Chevalier,

whose important words of counsel and warning in a volume he

lately issued are by his kind permission reproduced with little

abridgment at the beginning. The clippings from five Evidence

P)lue Books are unique, and will be instructive to persons who

peruse them with requisite discrimination.

NOTE A.—See page Hi.

Illustrations and confirmation miglit be adduced here from the trade in

sugar. Much, however, has been said about it elsewhere, as the index shows.

One remark is permissible. British application of free trade principles, in that

trade as in every other, is not only imperfect, but it is, in the particular respect

adverted to above, so absolutely rigid as to produce inequality, and therefore is

become unjust, not to any great extent, it is true, yet through not recognising

matters of notorious fact— especially the infirmity of our nature which is never

absent, and ought to be taken into account as a constant quantity in business

calculations—practically far enough to turn the beam in favour of foreigners.

The matter of fact and the infirmity is this, that no master-manufacturer has

jx'ifection of scientific and executive skiU, of mechanical and financial appliances,

of administrative stafiF, of local position, of concurrent circumstances. All of

them fall short in one or other or most of these respects. The majority fall

considerably short. The result is that these latter, the main body, may be

losing money by their operations in the face of competition, while some of the

most skilful and best supplied with capital and most favourably situated are keep-

ing the boat's head to the wind, or even are moving forward, although perhaps

only in certain goods or departments of the industry they are engaged in. It

does not appear to be a sufficient answer to allege that, if that imperfection

exists in our country, it exists likewise in others ; for \st, our comijetition is

not with average foreign rivals, but with those who are ahov<' the average in

<iualities and advantages ; and 2d, for argument's sake, grant that it is other-

wise, and suppose that the competitors, British and foreign, are quite equally

matched against one another, still allowance must be made for the contingency,

which is rather a probability, that some nation, or some part of it, has, or occa-

sionally has, advantages that give it dominant superiority. Frequently that

atlvantage is in the rate of wages, which we have neither the wish nor the

power to reduce at home. In the case of France there is 8ui)eradded the oppor-

tunity secured it by treaty (see page 113), of choosing the creamiest markets and

times of selling. Under the modern regime of large manufactories and very

large operations with marginations attenuated, even a slight superiority or
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economy carries the day and extrudes rivals. Among the burdens imposed on

British industrials, and not Lome by foreigners, is the liability to pay the State

a proportion of profits, in some years a twentieth, under the name of income-tax.

In connection with the subject of this note, there are some minor points that

deserve to be considered. It is an indubitable fact that for the economical

supply of certain portions of the British market commercial houses located at

certain continental centres of business (and, now that telegraphic communication

by cable has been, with the help of codes, made cheap as well as rapid, at cer-

tain transatlantic centres likewise) are better situated than if they were located

within the United Kuigdom. In other words (e.fj.), a French house at Havre,

or a German one at Hamburg, by means of steam-ships, can at less cost of car-

riage frequently, or generally, if not always, deliver goods in London, Hull,

Newcastle, Leith, etc., than can houses that are located at Bristol, Liverpool,

Belfast, etc., for these last are either dependent on railways who charge high rates

(we may aver, rates uuduly high, through mistakes in our original railway legisla-

tion) or have, if a sea-route is preferred, a long and expensive voyage to pay for.

Foreign houses have similar advantages in being able to choose and destine to

whatever port the commodity supplied is scarce and wanted at. The establish-

ment among us of very many foreign houses—attracted towards a great opening

made them by our insular indifference to the mastering of continental languages,

and our defective commercial schooling— facilitates such operations. The mere

comparatively fractional difference which may subsist between the costs of sale

or agency in the case of the foreign as comjiared with those of the native

houses is sufficient, under the narrow marginations now, as we have already

mentioned, currently accepted, to div^t trade from the one channel to the

other—that is, in plain terms, to lose it to our country, much more so in trans-

actions the ultimate sphere of which lies in the wide field of external, or, as we

used to call it, "export" trade. The theme is saddening, yet inviting to an

earnest pat"iot. The compiler is convinced that for the removal of uneasiness as

to the prospects of British commerce a judicially minded Eoyal Commission,

<^ompo8ed of political economists and weighty mercantile men, should at once

l>e appointed, and charged to institute thorough inquiries, and render an impartial

report, along with any suggestions or recommendations which may be called for.

Such a Commission should not be numerous, and should visit several of the

most important scats of industry. There is reason to expect considerable benefit

from such an investigation, if entered tipon without strong prepossessions, and

especially without jjarty spirit, and with a desire to ascertain the true situation

of matters and ap]»ly practical remetlies and rectifications. Among the matters

to which the Commission's attention might profitably be directed is the disparity

occasioned by the greater number of hours of easy labour or attend.ance at work

in competing countries, and by the restraints to which sanitary and humane
laws subject liome industries. The grievance of shipowners adverted to on page

187 would legitimately come under review. The aroused agricultural interest too

would no doubt seek a hearing. If they have wrongs, by all means let these be

brought to the light of day and ventilated in the fresh air. It is an encouraging

fact that the question of free-trade is no longer the battle-ground for party

I'onflicts. It can at present be discussed with the same dispassionateness as, e.(j.,

the question whether the youths of the present day are not being deteriorated

in mental and moral muscle by undue absorption of time and of physical and
intellectual vigour in elaborated jiastimes which tend to misdirect and lower
what may be laud.ible ambition, and in reading that does not strengthen the

mind nor elevate the soul to conscientious plodding performance of duty in the
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fear and love of God, or as the question whether tJie mastership in modern places

of education is itself so trained and so selected tliat the next generation will, under

its care, be, in respect to actions and aims, an improvement on the preceding one.

In all matters which this note concerns, our wisdom is fearlessly to seek, fully to

know, and vividly to realise whatever is true, and not to be ashamed to supide-

ment deficiencies, and even to retrace steps, if there be proved occasion, which

we do not say there is. Proper inquiries, made with authority, will ascertain

whether there is or is not. Only, let us be candidly open to conviction.

There is observable in many quarters au optimist view of foreign tariffs in

respect to their effect on British commerce. Even Journals of the gi-eatest

weight and eminence make light of the protective duties, or elements in these

duties, to which commodities from Great Britain are still subject in most countries,

on the ground, forsooth, that the burden is not so heavy, the exclusion not so

absolute, as before the French treaty. Practical experience leads the compiler to

the conviction that even one per cent, levied on the products of our more impor-

tant industries is sufficient to tiun the scale against British industries—to

interrupt and gradually divert the stream of trade—although, of course, not at

once to stop operations and close the inlet. That is the certain ultimate result

of these tariffs, but their full and fatal effect will be seen only after the lapse of

years. In point of fact, as is pamfully felt, their protective element is much
greater than the ratio we have hypothetically indicated. Foreign governments

do not seek immediate cessation of imports from the United Kingdom. The
establishing and building up of trading concerns in their own territories is of

necessity the work of time. These have passed their stage of nursing in a good

many cases. In other cases the go-cart stage has been reached, from which they

will in due coarse be ready to emerge : indeed some have already done so with

the vigour of an infant Hercules.

1'hese volumes contain allusions to the dangers from abroad that beset trade,

printed in the early part of 1S77. Seeing that public attention was aroused to

the subject, no recent information has been added. To do so seemed unnecessary.

The following suffices :

—

"FoREiGX Competition—Consular Eepoets.—We find Consul-General

( owper stating that our share in the commerce of Cuba is becoming less year by

year. He says that the import of machinery and hardware, in which we Mere

once unapproachable, is falling into the hands of our rivals, the only remnants

being a limited import of cutlery and large pieces of machinery, such as steam-

ploughs, sugar engines, etc. ; and even these, from various causes, are now coming

from other countries, notably the beautiful machinery from France, such as

centrifugal machines, vacuum pans, and those connected with distilling. One of

the largest imports from England was the large cane-knife or machete ; but

though some of these are still imported from England, the fact cannot be, and it

not, disguised from the buyers that these knives are inferior to those made in

the United States and in Germany, at equal prices, the only advantage possessed

by the English article being superiority of polish. Consul Colnaghi, reporting

from Florence, states that in steel rails and locomotives, and in Sheffield tools,

and in machinery (turning-lathes, etc.), German enterprise is gradually pushing

us out of the Italian market, and the manufacturers of the United States are

also endeavouring to push their goods in Italy, and to this end a newspaper called

('
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The Scientific American [At whose expense and by what agency? Public or

private ? Probably holh. This is suggestive of lessons.] chiefly devoted to the

hardware interest, is widely distributed throughout the country."

The reader will remember that similar underselling and ousting go forward

likewise in our home markets. Let us not aggravate evils by persisting in a bad

system of dealing with inventions, eveu though tolerated still hi a great part of

the United States.

If so many pages had not been occupied with miscellaneous matter, and the

compiler had leisure, he would give reasons in definite propositions for disbelief

in the popular assumption that a patent system helps a nation to compete Avith

other nations. He believes the very reverse is the case. Those who contend for

patents should try to demonstrate how but in rare exceptional instances ami

peculiar circumstances their fond contention can be true. The depths of the

Patent question too few have taken care to sound.

The words bracketed in a jn-eceding paragraph receive, to all parties, a credit-

able illustration in the passage we present from a letter of Messrs. Mnnn and Co.,

editors and proprietors of The Scientific American, 37 Park How, New York:—

"The terms of subscription are $5 a year, including the postage, which we

pay here.

" The lion. U. H. Consul will receice ami forward to «<* your subscriptions,

unlesn you prefer to remit to its direct by Postal Order or draft, which may be

drawn either on New York, London, or Paris.

•' VVe shall esteem it a particular favour if you be so kind as to use your influ-

ence in favour of subscriptions to The Scientific American by any library, college,

reading-rooui, cafe, or individual within your acquaintance."

This is the periodical spoken of on page xi of Volume L as loiully extolling

United States commercial progress and products. Its so favoured circulation in

all markets without, as far as appears, any like counteracting agency hailing from

the United Kingdom to modestly tell what can be done here, must tend to

help our trade rivals.

Dr. Matile, an authority who may be considered dispassionate, besides haviug

had good opportunities for judging, long ago wrote thus from the United States

to the lievuc de Droit International

:

—
" A patent, is it a monopoly or not, which carries a compromise of Uberty of

thirl jiarties? is a question often agitated among us. Let this idea of monopoly
become more general, and our .system of patents will vanish away, for on no

consideration will we consent to remain in the rear of other nations in a matter

"f liberty ; and if foreign States advance beyond us on this point, we will follow

them soon."

In a communication —
•' People there speak of the American system, but don't know it better than

we know nebulae. You say the U. S. surprise British economists by their pro-
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tcctionism shown as to patents aud Customs-duties. . . . We are, 1 think,

more cousisteiit thau you : we keep tliem both, whilst you advocate free-trade

aud keep patents."

NOTE B.—See p. liv.

The EiUnbunjIt Couranl of 12th June has a leader on the Henry case, from

which the following passages are extracted. They do not need any comment :

—

" Mr. Henry's co-inventor, Martini, was more fortunate in his financial advisers,

and we may ad<l, without impropriety, in his oflScial patrons. When he saw that

he had an economising War Minister to deal with, he sold his invention to a

powerful company, which tiruily but respectfully declined Mr. Cardwell's tender

of live thousand pounds in full of all demands. It submitted its claims to a court

of justice, and the verdict being iu its favour, the (iovernment in 1877 compro-

mised the claim for the sum of £-30,000. . . . The glaring and flagrant inequality

of the two rewards—£5000 from the War Minister and £50,000 paid in conse-

quence of the verdict of a competent legal tribunal—should have been regarded

as involving the credit both of the Government and of the country.

" But the two inventions were far from being of equal merit. ... In February

1869 it was officially acknowledged by a committee of experts that Mr. Henry

had produced the best military small-ann then, or still, in existence as regards

both barrel and ammunition. It is clear from the official records that the ammuni-

tion, though it had contributed materially to the success of the rifle, was always

treated as a distinct invention.'

Dkeghokn Uastle, Colinton,

1879.
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The compiler congratulates not only Sir Henry Bessemer on

the title of honour which has been so deservedly bestowed on him

by the Crown, but the commercial oommunity on what is in no

small degree a hopeful new departure in a right direction.

Since despatching the foregoing note to the printers, a copy

of the Times has reached us, in which is a highly complimentary

leader on this great inventor, whence we extract the following :

—

" The name of Sir Henry Bessemer, which will be as inseparably

associated with the development of the steel industry of this and other

countries as that of "Watt with the steam-engine, would add dignity to

any title with which it might be adorned ; and the recognition of his

merits by his own Government, tardy although it must be admitted to

be, will be regarded with satisfaction wherever there is an adequate

ap))reciation of the value of applied science as a means of increasing

the wealth, the comfort, and the happiness of mankind. The knight-

liood now conferred upon him has been preceded by honours of many

otlier kinds, derived from many and various sources. ... In addition

to these various tributes, Mr. Bessemer received also the unmistakable

reward of commercial appreciation in the form of royalties, which, to

use his own words, 'amounted to no less than 1,057,748 of the beau-

tiful littl'j gold medals which are issued by the Royal Mint with the

benign features of Her Most Gracious Majesty duly stamped upon

them ;' and he lias probably good ground for declaring that this an-ay

of figures must be regarded as the most genuine expression of approval

which his labours are ever likely to call forth. . . . He has more than

once, and on one remarkable occasion in our own columns, brought his

old grievance against the Stamp Office to the notice of the public ; and

the title now conferred upon him may perhaps be regarded as an

admission of the value of the service which he then rendered to the

public. An improvement in the process of steel manufacture, not-

withstanding its vast industrial importance, is not a matter which in

this country is supposed to require such a kind of recognition. To
increase the production and reduce the price of a material of almost

universal application is an achievement which, rightly or wrongly, is

iiold to bo of a i)urely commercial character, and to call only for com-

mercial rewards. Great as it undoubtedly is, this achievement, and
the improvement in the method of stamping, have been only two
among the inventions of a busy life, which is still actively employed
in imrsuits of a kindred nature, and which may yet accomplish great

ihimzs."



Patents for Inventions examined in their relations to the

Principle of Freedom of Industry, and that of equality

AMONG CITIZENS, BY MiCHEL ChEVALIER, MeMBRE DE l'InSTITUT,

Professor of Political Economy in the College de France.

This essay on patents is almost literally the reproduction of three

lectures by which the author began his course of Political Economy in

the College de France, in the academic year 1877-1878 :

—

Freedom of industry {la liberM du travail) is one of the principal forces

which produce general and private prosperity in modern times. It is

second to none among those public liberties that most energise the

countless classes who devote themselves to the manufacturing arts,

to agriculture, to merchandise, from the great manufacturer, the great

merchant, and the great landed proprietor, down to the simple

mechanic and modest labourer. It does not less concern lateral and
accessory industries, such as those of every kind of transport, and
those whose object it is to extract mineral riches from the bowels of

the eaith. It interests the liberal professions in an equal degree. In

a word, it is a spring of which the efficacious action is applied with

success to the greater part of the developments of human activity.

On account of this, it deserves to enjoy exceptional favour with men
who exert influence in the State, and we are compelled to remark with

respect to this, that it is far from being treated as well as it deserves.

There is reason then for studying existing laws, with the object of

knowing how they may be rendered more consonant with free industry,

and of disengaging them from such provisions, bequeathed by times

when liberty was little understood, as tend to deaden or paralyse it.

Placing myself at this point of view, I propose now to consider what

must be thought of laws concerning patents in the most civilised

countries, and particularly our own. It is a subject of immediate

interest and concern, for it has for some years excited the solicitude

of the most enlightened Governments. All agree in acknowledging

that the different legislations which regulate the matter in diff"erent

nations, and whose tone is uniform notwithstanding variety in detail,

all leave much to be desired, and nowhere is it clearly seen how to

modify. Let us first point out the number of inventors or persons

desirous to pass as such, who ask for patents in order to compel

society to remunerate by privileges to be exercised over their fellow-

citizens, specifically by dues which they reserve to themselves the

vol. II. a
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power to fix at will, the services which they have, or believe they have ,

rendered. The development of this system has in our day attained I

proportions which were very far from being suspected when England, j

France, and the grand Republic of the New World began to legislate I

as to inventions. . . . There is in each country quite a multitude, of |

which each individual aspires to receive for his private profit a pre-

mium paid by manufacturers who use his real or supposed discovery. \

As the tout etisemble of our various industries, agriculture, manufacture,

mining, merchandise, transport, present a vast aggregate of interests, it

may at once be seen that the persons concerned in the patent

question form a very important part of society, and certainly the

numerical majority, while the importance of an equitable solution

becomes always more apparent.

Under the old n^gime which came to an end in 1789, after having

lasted for centuries, there was no patent system in France, though, no

doubt, there was something that occupied its place, but in a manner

arbitrary and high-handed, such as could not be thought of now-

a-days. . . .

It is easy to see, and I will try to prove it here, that the patent is

a privilege and an industrial monopoly of the same family as those of

the middle ages abolished immediately after 1789. In the same way
there is gi-eat analogy between it and the supremely unjust prerogative

with which protectionist manufacturers seek to invest themselves.

The patent, indeed, is a right conferred on an individual over the

work of his fellow-citizens, an offensive power which gives rise to

annoyances, persecutions, and sacrifices of money, a power which

cannot be maintained since it fetters liberty and equality within the

domain nf industry. . . .

Whoever wishes a patent has only to ask to obtain it, and to be

consequently invested with excessive powers over manufacturers and

trades-people, and through them, over the public. This is, according

to M. de Boufflers, the beau-ideal of free industry. Is it not rather

the ideal of imposition 1

To this assertion, hazarded by M. de Boufflers, a peremptory answer
lias been furnished by M. Philippe Dupin, who was in his character

as reporter to the Chamber of Deputies charged with examining the

project whicli became in 1844 the new law on patents. He remarked
that what M. de Boufflers and others called inventor's liberty, was, by
means of a patent, the power of monopolising during fifteen years an

invention of which nothing proved that the protended inventor was
the author, and which, in any case, another might have made the next
day, if it really was an invention ; that it was similarly the right toM
levy on those of his fellow-citizens who wished to make use of it an'
arbitrary tax, or to prevent them absolutely from using, even by pay-
ment, if the aff'air was worth the trouble, in order to reserve the use
to him.self.

" The inventor requires " says M. Philippe Dupin, " not only that

Ins liberty be secured, but that they yield up to him the liberty of

others
; tliat there be secured to him a preventive power over mean.s

of production lying out of his own legitimate sphere ; and that there
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be created in his favour an exception to the rule of independence in

industrial operations which^ is one of the finest and most useful

conquests of the Revolution."

These observations of M. Philippe Dupin are completely warranted.

M de Boufflers, and with him the National Assembly, when they

thought that in instituting patents they were enlarging the circle of

national liberty, were quite deceived. A patent is, for those devoted

to industry, a restriction on liberty ; and by the manner m which it

is understood by a certain class of patentees, this restriction is often

exercised in a fraudulent manner, and becomes more and more an

instrument of vexation and plunder. The last words of the above

extract from M. Philippe Dupin deserve particular attention The

patent is an infringement of free industry, that independence or liberty

which is the most precious, necessary, and salutary result of the

Revolution of 1789. Nothing more is needed to show that patents

not only call for the most complete modification, but for abolition

;

that is to say, that they may not burdenthe future except by allomng

the terms assigned to each of those which now exist to expire; and

experience proves that the working of this institution is not such as

would cause the abolition to be regretted. . . .^ ^

The Assembly, doubtless distracted by politics, then in an agitated

position, accepted the project, and voted it, although
^^
-as a cou^^^^^^^^

revolutionary act, and an absolute aggression on the principle of

^^wfmTrfnJ^^ hL a connection between the Custom-house

system called protection and that of patents. In
^^f'

^^^/^^f^^^^J
from the same starting-point, and reveal

^^^^^f
^^^^^^ .^^o

abuses; both suppose that it is lawful in
^^^^.^'^^'''^'^l^ll

confer on individuals the power of intermeddling ^^ ^he mdustml

activity of their fellow-citizens; both tamper with freedom of indu ry

and the principle of equality ;
both give birth to

^^^^^TCl^.
they contrive to get consecrated by law; both are paid by imposts

on the public, or a portion of the "manufacturing class^

In the ca^se of patents the tax is direct, since the
^^"'^^'^^^"[^^Jf/.'^

it into the hand of the patentee; the manufacturer recoups himself if

'^SL'rTse;: ^h^^he country was under the yolce of p^hiHtio.

the Custom-house had monstrous rights
^^^^^^^f

,
""

Ij;^.^!',,,
domiciliary visits, confiscation, paid infomers a.id

^ffJ^T^^f/^^^^
outrage on modesty and public morality.

,
^'°*^"^§ 1'^^!;^;;

now. The patentee, on the contrary, has over *^«, ^^^"^ f^^^^^
whom it suits him to call an infringer, a power analogou^^^^^^^^

deplorable practices, which were effaced m 1860 from oui protective

''^Tte^ntee can, without form of P--s seize or
^^^^^^^^^^

another person's house, the machine or Products which he as erts^o ,0

infringements, without consulting an expert. He can thus close work

shops ; he enjoys the right to confiscate. , .

I abridge the list of annoyances to which a
f.^^^^^f ^^^^^"^^ ^ ^

fellow-citizens, engaged in manufacturing industries or commerce, to



4 False idea regarding Inventors Right of Property.

submit. And—what we believe to be an overwhelming argument—he,

the patentee who practises the ill-usage, is not bound to prove that he

has invented anything of consequence, or indeed anything at all. If

then the prohibitory system is condemned and repudiated, it is not

possible to respect patents, and the law of 1844 ought to be com-

pletely abolished.

What precedes is a number of disconnected extracts from Chapters

J. II. and III. of this valuable Treatise : what follov)s is, with a

single exception, reproduced in fidl, with the distinguished authoi''s

obliging permission.

CHAPTER IV.

FALSE IDEA REGARDING INVENTOR'S RIGHT OF PROPERTY.

We will pass to another point of great importance. Is it true, as

we are told in the first article of the law of the 7th January 1791,

that an industrial discovery is property, acquired by him who believes

and calls himself the author of it, even if his assertion is well founded]

Nothing is more doubtful. Property supposes perpetuity ; now, accord-

ing to all the laws relating to patents, the rights attached to them are

essentially temporary and conditional. For anything to be property,

it is necessary that it belong to some one individually, or, which comes

to the same thing, that it be possessed in common by a group whose

members have or may have each a distinct part. A discovery or

invention, on the contrary, may belong to several persons, each of

whom may possess it in its entirety. It belongs to everyone, from the

moment it has been divulged, unless an authoritative decision, legiti-

mate or not, declare it the property of some one for a certain time.

And if this authoritative decision or legislative arrangement be an

abuse and wrong, it ought to be abolished. The rapporteur of the law of

1844, M. Philippe Dupin, has rejected for very good reasons the word
jrroperty applied to an invention.

" What is," says he " a property which does not last even for life,

which may last but five or ten years, which cannot be appropriated

or may vanish altogether in default of paying a tax or for want of

a parchment, which will perish because it has not been made use of

during one or two years, and whose precarious existence will be con-

tinually menaced by negligence 1 It must be acknowledged, either

that it is not property, or that it is wrong to refuse it proprietorial

rights and guarantees. For society, civilisation, and law rest on the
right of property, and one cannot assault anything comprehended in it

without shaking the social edifice.

" So long as tlie idea, the conception of a discovery, is not given to

the public, it is incontestably the exclusive property of him who has
produced it. He may preserve it or divulge it, keep it for himself
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or communicate it to others. This right does not require the law's

protection ; no one can usurp or attack it. Such a property, if the

word may be applied to it, is inaccessible as conscience, impenetrable

as> thought.
" But once given forth, once thrown into the vast common fund of

human knowledge, an idea is not susceptible of that exclusive and

jealous enjoyment which is called property; no one can be prevented

from acquiring it in the book in which it is written, in the lecture

where it is taught. He who acquires it does not rob him who

previously had it. In opposition to material things, which property

concentrates in the hand of one alone, an idea remains with each one

;

although shared by a great number, it is like the air we breathe,

like the light which shines for all."

The opinion introduced by Philippe Dupin in his Rapport sur le

projet de loi de 1844, namely, that when a useful idea has been

launched upon the public, it is contrary to the natural order of things,

in countries where liberty reigns, that the citizens should be debarred

from using it, or should have to buy the privilege from any one, is

also found in the writings and speeches of several eminent persons.

One of the most illustrious statesmen of modern England, Lord

Granville, said some years ago in the house of Peers :

—
" I maintam

that it is impossible to determine property when it consists in an

idea. He who has an idea and who wishes to reserve to himself the

advantage arising from it, has but one means, that of not divulging it

and of retaining the use for himself alone. By the silence he pre-

serves he makes it property." This mode of action is often applic-

able to inventions, and it is not proved that in many cases it would

not be worth more for the inventors than a patent. Vexposi des

motifs de loi de 1844 itself gives expression to a doubt difficult to

refute as to the legality in principle of patents for invention, which

the object of this law was to establish. " Must we not allow," it says,

" that thought is the property of him who conceives it only so long

as it is not brought forth in any other quarter ; that once brought

to light and given to the world, to the worid it belongs
;
that

material substance alone can be taken possession of and held
;
that

invention, the produce of a general fermentation of ideas, the fruit or

work of successive generations, is never the production of a single man,

and can only become his exclusive property by the consent of the

community in whose bosom he has found the germ which his genius

has fertilised." • • •
fV>

In other terms, the Expos^ des motifs acknowledged that it is in the

very essence of ideas that they cannot be monopolised, and society, it

it gives consent to this monopoly, ignores and violates its own rights

After having fired off at patents this shot, so difficult to escape, the

Expose des motifs concludes by saying that all this is metaphysics on

which it will not enter. An unhappy way of refuting itself; it is to

fly from a discussion which the reporters had opened of their own

accord. Should the legislator be ashamed of metaphysics
J

On the

contrary, he ought to be a metaphysician, for what would laws be in

the absence of what they call metaphysics ; that is to say, recourse to



6 M. Chevalier s Treatise.

first principles. If the legislator does not consent to be a meta-

physician in this sense, he is likely to do his work badly. Talleyrand

went further. In the last discourse which he pronounced at the

Institute, in 1838, he had taken this subject : that it was necessary for

a statesman to have studied theology ; that is to say, the general

theory of the connection of man with God and with the world, and he

gave remarkable reasons for it. Thus the objection brought forward

in the lines which I cite from the Exposd des motifs, that it has a

metaphysical character, is quite available, and I may appropriate it.

CHAPTER V.

GREAT UNCERTAINTY AS TO THE ORIGINATORS OF

INDUSTRIAL INVENTIONS.

Every industrial discovery is the product of the general fermenta-

tion of ideas, the fruit of an internal labour which is completed with

participation of a great number of successive or simultaneous col-

laborators in the womb of society, often during centuries. An
industrial discovery is far from offering in the same degree as the

greater part of other mental productions, an impress of individuality

which obliges us to connect it with him who calls himself the author,

and it is this which renders his pretension to its paternity very

tjquivocal. The fact of the generation even is very uncertain. You
say that it is you who are the father, and you believe it. But these

same germs which floated in the air where successive generations have
diffused them, and Avhich you have appropriated to form the discovery

in question, another than you, ten others, might also have netted at the

same time as yourself. In this way the child may legitimately have
several fathers. Why prefer one to others ] Multiple paternity is

not pure chance,—it results from the natural order of things.

It is quite otherwise with a volume of history or philosophy, with

a tragedy, a lyric poem, or a treatise on geometry. These belong incon-

testably to some one. It is absolutely impossible that another should

in his study give birth to the Phedre of Racine, and also to that of

Pradon, and even extract from his brain ten lines in succession,

impossible also to whoever it be, a man of talent or an inferior mind
if \mte a fragment of the " Esprit des Lois," or even of the most
vulgar political lucubrations. Thus, though by the force of things, the

paternity in otiver mental productions is, or can be at the author's will,

rendered authentic, the scene changes suddenly when we pass to the

category of industrial inventions. The paternity becomes immediately
very problematical. We see this plainly by the embarrassment Avhich

tribunals experience when they have to judge in trials for infringe-

ment ; wliatever attention they give to it, and however upright they
may be, they award, in the best faith in the world, contradictory
judgments. In 1877, a tribunal or court of appeal will pronounce:
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• Yes the infringement exists." In 1 878, the same tribunal or the same

court'wiU say, in an identical case: "No, the infringement does not

exi.t
" In the same way " savants " themselves, or engineers, who are

authorities, selected as experts, have much hesitation whom to identify

as the tru^ inventors. M. Arthur Legrand gives instances in which

there have been five or six judgments in favour of one pretender, and

^tagrr:YndTep;e have been rewarded as inventors of daguerreo-

type God keep me from contesting the reward they received for it

certainly was not excessive. But there are good reasons for believing

that at the same time other persons were occupying themselves, not

without success, in resolving the same problem. The same can also t>«

said of electroplating, and many other justly renowned discoveries

It is worthy of observation, too, that Dagueire and Niepce worked

separately, each on his side, and when it became a question of remu^

nerating by a national recompense the discovery they gave to the

pXlMhe legislator, if he had been called upon to reward one only

'wcnild not ha'Ie kno^vn what to do. He took a wise and gene os

course • he awarded a pension for life to each of them,-6000 rancs to

Da'ueie 4000 to Niepce- Without intending it, he nevertheless thus

created ak argument against the ^vMuality of industrial d.^^^^^^^^

and consequently against the very principle ot patents. The national

recompense in this affair dispensed with the mter^^ention o

^J^^^
but if it had been necessary to award one, how would ^W^--

^f^^^.
It between the two inventors ] The question of the inventor of tjie steam

engine is still discussed. English authors say that it was the Marquis

of Worcester. M. Arago, in a long and learned treatise,

^^^^^^^J^^^fJ,
was Salomon de Caus ; and many persons are of his opimon. A certain

number, however, firmly believe that it was Papm, a man of eminence

"
rBes'Ter, whose patents for making iron and steel have procured

him returns vahied at a million sterling (twenty-five
^^^^-^^^^^

J^^^^^^^^

and who, from a natural feeling of gratitude, is a ^arm partisan ot

patents, ;rging that they be maintained for a 1 d^Bcovenes great
™^^^^^

and microscopk,-M. Bessemer himself furnishes a P^^of o

f
e^^^^^^^^^

uncertainty of paternity in the matter of inventions.
J^

'^ P^^^^^^^^

given in detail, in the inquiry made by a Commi tee of the fiouse «

Commons in 1871. The ft^ndamental idea of the Be.se-erpoe^

consists in this : if a current of air is caused to pass through the liquia

char4 the Xgen of the air burns all or part of the carbon conibined

wiirthelrom' Under the influence of this combustion the temp^^^^^

ture of the ham de fmte rises considerably, which redouble the chances

of the success of the operation, and allows of its con "unng ^tisft.

torily to the proposed point. All the other patents of M- Bessemer

have' for their'^oict mechanical arrangements, which -"-^e^^n
^u^J^

twenty engineers could have contrived, or for which they might very

easily have found equivalents.
, r ^ „ /.^i^pnt strone

Now, the idea of passing through the barn de fonte a cuirent strong

enough to decarbonate it by burning the carbon ^^o^^^^y^^Z
of the oxygen in this current, is not at all M. 15essemers.
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acknowledged this himself in a conversation with an English

engineer, to whom the idea had occurred previously, and who had made

trial of it before a certain number of persons, among whom was M.

Bessemer. This engineer related the conversation to the Commission

of inquiry, " You are," said M. Bessemer to him, " the first person

who should be witness of my success, for my p-ocess is founded on

an idea which belongs to you, and which you had made the object of

your patent for puddling iron by the intervention of steam." The

attempt of this engineer was to burn the carbon, which makes an

integral part of the melted charge, by injecting steam into it.

We know that water, composed of oxygen and hydrogen, readily yields

its oxygen to other bodies. M. Bessemer had simply substituted for

steam another body rich in oxygen, the atmospheric air. The engineer

in question recalled to the Committee what had passed between M.

Bessemer and himself, a well-known incident, and one gratifying

to his amour-propre.

Still further, in science itself, when discoveries are made, it is not

rare to see the honour disputed of having been the first to conceive an

idea, whether small or great. By a method which does him the highest

honour, M. Leverrier discovers in the wide expanse of the heavens a

new planet. Immediately an Englishman appears, who proves that he

was occupying himself with the same problem, and was on the high

road to success. While he is showing his reasons, an American astro-

nomer arrives who gives himself out as the true discoverer, and
produces his titles. But the uncertainty is much greater in industrial

than in scientific discoveries.

A peculiar characteristic of industrial discoveries, and one which is

not found in literary productions, consists in this, that if at a given

moment the want of an invention makes itself felt, it can be confi-

dently predicted that it will be produced. Ingenious men set to work
;

they search in the indefinite mass of ideas useful in art which are dis-

seminated through the atmosphere, and find one solution to the

problem, and sometimes several. On the contrary, ask writers to pro-

duce either a beautiful tragedy, the representation of which will revive

stricken hearts, or a poem which will excite the imagination, br a his-

tory which will enlighten a nation on its duties and lead it to walk in

a good way instead of a bad, it is much to be feared that your appeal

would produce no result : the Cid and Athalie are not made to order

—

wo see too often the proof of this—nor the Iliad, nor the ^neid, nor
the Dviconrs sur rhistoire Universelle, nor the Oraison funibre du
grand Condd nor the Mdcanique C6leste. There is no assimilation

po!:,sible between industrial and literary discoveries, philosophical and
scientific mental productions. The diff'erence is to the disadvantage of
industrial discoveries. It follows that the protection accorded to
literary, pliilosophic, or scientific work, and which has been extended
to musical compositions, to designs, engravings, sculpture, and paintings,
does not prove that the patent for invention is an institution that is

useful, reasonable, and equitable. In the speech, alluded to some pages
back, of Lord Gran\nlle to the English House of Peers, he cleverly
said :

" If any of your Lordships write a book, that would but add to
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the intellectual wealth of the world; every one will immediately be

able to make use of the ideas he will draw from it. In the case of a

patent, the manufacturer is prevented from making use of the patented

invention, and even of anything that resembles it ..,,., ,.

It is nevertheless curious that, for the protection of industnal dis-

coveries, with regard to which it is very often impossible to establish

with cei^ainty the paternity, they should have gone much fui'ther and

have established against the so-called plagiarists penalties more rigorous

than for violations of copyright, where the paternity is clear as daylight

and artistic productions, in which it is almost equally evident. Thus

in the question of an industrial infringement, the law adjudges impuson

uient for a second offence ; there is nothing similar to this for literarj

or artistic piracy. The article 43 of our law on patents ^« ^h^^^^^^

ceived: "In the case of a repetition of f^^J^^' ^«^f^,^1^^J"^/^,
imprisonment of from one month to six will be adjudged, and, it is

said at article 41 : "Those who shall knowingly have received, sold

or exposed for sale, or introduced on French territory, one or severa of

the pirated objects, will be punished with the same penalties as the

nfringers theiseWes." The harshness of article 41_, and the coolness

w th which it places individuals, who might be in indefinite number

under the penalty of imprisonment, cannot fail to strike right-minded

persons and excite distrust of Patent Laws.
„ , , ^

^
Since legislation showed so much consideration for thought as rnan^

fested by industrial discovery, one asks one's-self why it refused to show

its respect and sympathy for manifestadons quite as ^P^';^^^^^^^^^^^^

human mind-scientific discoveries. The former stand to the latter m

the relation of cause to effect. It is because
««^«-/^^«f

' 8^,^^^^^S
mechanicians, chemists, physicians, have proved that

«^.^j^^^^^^^^^^

properties exist in different substances, ^l^^t these properties l^ave been

StilLd in useful arts. The most difficult part of the problem
^^

resolved when the savant has made his discoveiy and P^tjorth a ne^

idea. The electric telegraph is a very beautiful thing ;
but aft« the

works of MM. Ampere and GErsted, it was evident that
J^t

jvo Id be

invented, and under many and varied forms. Genius, fertd^ thought

is much more on the side of samnh than on the side of those ^ho

walking at their heels, have established different api-ratus w c^^^^^^^^^

use for the transmission of despatches. That which is ^^^^ 1c^ ^

^]

fact of detail, and that which is neglected is the ^^^^^J^^ting and j,
n a

fact. Savants publish books in which we meet ^fK^l^^^ ^?."^^;X
tions. The terms of the law which excludes that which is ^^^o^ tic do

not allow them a patent. Besides, for the most part, they o"ld
^^^^^'^

claim it. Then other men come who possess themselves of h^se mdica

tions, mufille them up in arrangements where for the --t
PJ^^^^^^^^^^^

is no special novelty, often none whatever. These -^'^ th pate^^^^^^^^^^

Let us notice a detail here. One sees no reason ^^^^^ f^ ;;:^^^^^

preparations should be excluded from P^tentab e objec s as F nd law

wills it. It would be, on the contrary, ^^ P",^^^
^^^^^f.Ittin^^^^

admitted, on the hypothesis that I take the Uberty of combating^^^^^

which the legitimacy of patents should remain
^^^^^^'l^^^g^^^^^^^f^^

lecnslator. From the moment that they are patented, their composition
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and the manner of preparing them become known. One would thus

be sheltered from secret remedies which make the only danger in vend-

ing such substances.

This is the place in which to cite a change which has taken place in

the language of patent defenders. Originally they said :
" Industrial

discovery is worthy of great encouragement, for it is human thought

disengaging itself for the benefit of society." Then what they recom-

mended to the solicitude of the legislator was the idea. Since this they

have perceived that, if the idea enjoyed so great a favour, the conse-

quence would be to give patents to the savants for the revelations they

make in their publications. Since then the idea has been withdrawn

from the platform to which it had been elevated, not without solemnity.

What they patent now, say the partisans of patents, is not the idea

but the means of realising it. But, in truth, the means of realising an

idea is an idea itself. If it were not an idea, a conception of the mind,

what would it be then 1 A vapour, a shadow, nothing at all.

CHAPTER VI.

NUMBER OF PATENTS RAPIDLY INCREASING—INCONVENIENCES

THEREFROM.

If M. de Boufflers had been asked to give the number of persons to

whom, in France, the qualification of a man of genius might be applied,

in regard to industrial discoveries, he would have been obliged to

reply, notwithstanding all his optimism, that this number was very
small—much less than a hundred—perhaps a dozen, a score at most.
He would never have suspected that in our days, less than a century
after him, the number of individuals who adorn themselves with the
aureole of genius, or who are complacently decorated with it, and for

whom, on this account, the benefit of an exceptional legislation is

claimed, would amount, in France alone, each year to the number of
six tliousand ; so that by adding all those who may have a patent in

full work, and who would have it, if they had not renounced it, we
reach tlie number of 'JO.OOO. There would be about treble the amount
of these in the United States, without speaking of the rest of the
civilise*! world. What an avalanche of genius !

This avalanche supposes that each patent should be maintained in

the rights that tlie law assigns it during the space of fifteen years, which
is far from being realised. In fact, a large number of patentees relin-

quish their privilege long before the patentable term. But we will
confine ourselves to the six thousand patents taken out each year in
France, and which remain valid at least for the first year, and com-
monly more : it is already frightful.

In France the number of patents has attained its present figure by a
continual progression which, at the beginning, was very slow. From
1791, the date of the first law, the number of a hundred was



Prospective Evils. 1

1

exceeded for the first time in 1815. In this long interval, fifteen

times it was below fifty, and five times below ten. In the United
States, where the number of patents is kept down, because the demands
are subject to a preliminary examination which reduces them sensibly,

during the decennial jDeriod from 1843 to 1852 the patents given out
were 7340 ; during a period of the same duration, from 1863 to 1872,
they increased to 105,509. There are reasons why it was so, and why
the rate of progression should become increasingly rapid, if the Patent
Laws remain as they are in the diiferent States. It is the effect of a
want of foresight in this legislation, that they have neglected to modify
in proportion to the indications of experience, which have made visible

both faults and imperfections. It is also the result of the energy with
which industry, under aspects so different, is cultivated more and more
among modern nations. Mechanical forces having been introduced in

very large proportions in the organised development of industry, and
increasingly extending, in substitution for the physical strength of man,
the number of modifications or accessory additions introduced into

apparatus and engines employed in industrial operations cannot
but be indefinitely multiplied. A like observation may be applied

to the utilisation of chemical forces and agents. There are thus

produced endless innovations, good or bad, important or trifling, really

new or old ones renewed, originals or simple copies of what is passing

in a neighbour's atelier. If each of them becomes the object of a patent,

there is no reason why the number of patents should be arrested. If,

as has been seen, the insertion in gloves of an indian-rubber thread, so

that they fit more closely to the wrist, obtain the favour of a patent

;

if simply for the undulating form given to thin bars of iron on which
successive rows of bottles are laid in the cellar, a patent is given ; if

such arrangements, that might occur to the first comer are the object

of the same protection with the same severity against imitators as the

invention of the steam-engine, or the Jacquard loom, no one can say

to what point the deluge of patents may rise. If we take the list of

patents, we find there pretended discoveries more paltry than the two
examples I have just cited.

If this progression continue, the course of industry will become very

dangerous, from the existence of patents. The head of an establishment

who buys a machine, of which he recognises the advantages, will be

more and more exposed to all or a part of the annoyances, interruptions,

even occasions of ruin, that the French law accumulates on the head of

supposed infringers, because it is very possible that there may be, in

one or several of the parts of the machine, some arrangement already

patented, without the constructor being awaie of it, and still more likely

without the head of the establishment, the possessor of the machine,

'Ven suspecting it.

Patents will cross each other and come into collision, because

under the pressure of the same need, to avoid the same difiiculty which

they encountered in their operations, it might happen that several

manufacturers, or several engineers in connection with them, may have

conceived and worked out similar expedients, and have funiished them-

selves with a patent in order to secure the advantage to themselves.
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It is not impossible that, in a certain number of years, each artisan,

however insignificant, may be in possession of a patent belonging

to himself, and that then the industrial system will begin to resemble

that of the old rdgime, when each corporation had its exclusive mono-

poly, and would not allow any other corporation, or an isolated

individual, to settle on its domain. It would be individuals instead of

companies which would enjoy the exclusive privilege, not in perpetuity

it is true, but for a notable lapse of time, such as fifteen, twenty, or

twenty-one years. The half of the industrial world would be at war with

the other half. It seems, nevertheless, that this is the situation towards

which we are allowing ourselves to drift. According to this, we may
hold it as established, that one of the great practical inconveniences of

patent legislation as practised, whether in France or in those countries

where the system exists, consists in the indefinite multiplicity of

patents which they evoke. It is an incoherent mass which it is im-

possible to become acquainted with,—a chaos before which the

Administration, and still more the courts, on whom is imposed the

impracticable task of introducing equity and order, experience extreme
embarrassment.

CHAPTER VII.

THE SMALL PROPORTION OF USEFUL INVENTIONS REPRESENTED

BY PATENTS.

The trut!i is, that of a hundred inventions or pretended discoveries

which are patented as if they were new, there is scarcely one which
deserves that authority should, for its sake, depart from its accustomed
rules and invest it with peculiar advantages very unsatisfactory to

society at large. I do not mean to say that patentees in general are

men who designedly trick the public. On the contrary, the great

majority are honest men. But for the most part they are played upon
by their vanity and ignorance. They dreamed that their assumed dis-

covery would give a lively impetus to the progressive march of public

prosperity, and in addition to that make their own fortune. They
unconsciously mislead themselves. By far the greatest number of

patented inventions are meritless, and are often abandoned by their

authors in disappointment. In those that remain, a very large pro-

portion bear only on details and accessories. It would then be a serious

error to suppose that these patents, accorded in immense numbers, pro-
tect genius, as was believed in 1791 and 1844. It is only by chance
that genius has anything to do with patents. It is only here and there
that we see in tlie patented invention a gleam of the sacred fire to
which the Hattering name is given.

On the subject of the amount of genius revealed by patentees, we
find curious information in the deposition of one of the witnesses, an
enlightened and competent man, who appeared in the inquiry made in
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(England on Patent Laws, from 1862 to 1864, by a Royal Commission
presided oyer by Lord Stanley, now Lord Derby. This witness (Mr
Woodcroft) was asked to specify in what proportion he thought might
te found among the discoveries, for which a patent has been demanded
those which really were worthy, by marked characteristics, of this
favour. This is his answer :

—

"I have taken by chance, three years previous to the inquiry, 1855
1858, 1862. I have attentively examined, and with an examination
rendered easy, by the time which has elapsed since the application for
a patent, the first hundred discoveries inscribed in each of these years the
result is :

— ^ >

"In 1855, in the hundred there was not one which appeared to be
of any considerable value ; four had a mediocre value. The remainder
were worth almost nothino;.

^

"In 1858, there was one that might be considered as really dis-
tinguished, and three of some merit.

"In 1862, one had a high value, and a second some merit."
In supposing, which is not unlikely, that the first hundred demands

addressed to the Administration represented, from the merit point of
view, the average of the year, the conclusion to be drawn from the
table furnished by Mr. Woodcroft to the Commission of Inquiry is
that in a hundred pretended discoveries there is but one alone which
really has great significance.

Now those alone which have this character deserve to be, on the part
of the legislator, the object of extraordinary advantages ; and it remains
to be seen in what these consist, for those which are inscribed in the
law of 1844 are abuses, and more or less intolerable. Thus, to do the
right thing, it would be fitting that the prior examination should have
the effect of setting aside ninety-nine demands in one hundred. Now
in England, the committee whose duty it is to examine these demands'
thinks It does a great deal in curtailing the third. It would be
impossible to entrust a committee with the ungrateful task of dis-
entanghng from a mountain of demands the very rare specimens, one
in a hundred, which would justify an exception. The execution in
general, to which all the rest would be condemned, would be a painful
task, and it would be very difficult to find competent men who would
undertake it. Frankly, it is more simple and practical to abolish
patents entirely, a reform which recommends itself also in many other
ways.

As to good faith, if the great majority of inventors are freely allowed
to plume themselves on this quality, it is not less true that by means
of patents there are committed a great number of frauds, whence proceed
for the industrial world annoyances and sacrifices of time and money.

It is not enough to be an honest man to obtain favours which run
counter to common rights, and the principles on which, in 1789, the
organisation of labour was established. However honest one may be,
one is not entitled to claim privileges repudiated by law. The autho-
rities, when they consent to give prerogatives to patentees, such as
those contained in the law of 1844, act in a manner entirely opposed
to good administration and good policy.
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CHAPTER VIII.

SYSTEM OF PRELIMINARY EXAMINATION, IN ORDER TO LIMIT

THE NUMBER OF PATENTS.

In order to diminish this cloud of patents that descends each year

on the industrial world, an expedient has been recommended, which

indeed is practised by several foreign Governments—that of a pre-

liminary examination made by a competent authority before the patent

is fH'anted, so that all useless and ridiculous demands may be set aside,

and even those which, concerning accessories only, are of little or very

little moment. With us the system of a preliminary examination

was discussed when the law of 1791 and that of 1844 were passed.

It was rejected in 1791 for bad reasons. At that time there was

great distrust of the authorities, and it was thought that they used

their hands only to disseminate abuses. In 1844 the public was

influenced by another thought, and a rather selfish prudence on the

part of the Administration, which would not take the responsibility of

the refusals, and feared to be the object of the complaints, recrimina-

tions, and even the accusations of the refused, not to speak of the

bitter representations 'of the ddpuUs. Consequently, it obstinately

rejected the system of preliminary examination, and threw the heav}'

task of distingui.shing between valuable and valueless patents on the

shoulders of the courts of law. The administration grants all patents

demanded, with a few exceptions explicitly reserved, such as those of

inventions injurious to good morals, or the safety of the State,

pharmaceutical compositions, and financial plans. If the patent con-

sequently presents causes sufficient for its nullification, it is for the

courts to declare this if so requested by interested parties. Unhappily

the law only acknowledges as interested parties those persons with

whom the patentee contemplates a lawsuit, and whom he sues as

infringers, so that the public interest is defended as little as possible.

With us, as in other civilised countries, the courts do not like having

to jtidge on special technical questions, for which education has not

prepared them. Except in Paris, and two or three very large towns,

it is difficult to find experts who are perfectly trustworthy in all

respects, including experience. As to the documents and means of

instniction, and the necessary appreciation for elucidating patent

matters, they are far from existing in sufficient numbers in the greater

part of our towns where lawsuits of this kind may arise ; indeed, I

may say that Paris alone is suitably provided. We are thus led, by
reasoning and a just appreciation of facts, to take refuge in preliminary

examination as an indispensable precaution ; but here experience shows
that preliminary examination, practised in ordinary courts of justice, is

of no tiso. We are none the less inundated with patents, the greater

part of which have no value, or one of little significance. The ex-

perience of both England and the United States proves this. If we



Preliminary Examination. 15

must have recourse to preliminary examination, it would be necessary,

in order that it might prove a dyke against a deluge of patents, that

the examination should be confided to a meeting of influential men.

enjoying incontestably high authority, and consecrating to the task all

the necessary time, which is saying a great deal. The meeting of such

men, in numbers sufficient for so distasteful a work, would be extremely

difficult to organise. We remember what happened a few years ago

in England in railway litigations among the companies themselves, or

of private persons with the companies. The Judges of the High Courts

of Westminster, that is to say the highest tribunals of England, were

little familiar with the technical questions to which the establishment

of railways gives rise. Notwithstanding, their erudition is justly

celebrated ; it was very unwillingly that they judged such suits as these.

The situation of the French Magistrature with regard to patent suits

resembles that of the High Courts of England in railway litigation.

Parliament, respecting the Judges' scruples, put things right by an

energetic procedure. It created a special court which, as a last resort,

judged railway suits, and it took care to stipulate that the majority of

the members of this court should have, by their antecedents, the quali-

fications to decide these disputes. Some persons have thought that in

France we might have recourse to a similar expedient, in order to

render the preliminary examination of patents thorough and conclusive,

by instituting a supreme commission which would legislate without

appeal on the validity of patents ;—it would be composed of eminent

men, off'ering all the guarantees of knowledge and experience, and

devoting themselves entirely to this troublesome work, because much
time is necessary to disentangle patent cases. They would have the

annoyance of being harassed by incessant and ardent solicitations.

For the use of this commission, official and private publications from

all parts of the world where industrial inventions are enumerated and

described would be collected. Such a library is now much less diffi-

cult to collect than formerly, although the number of the countries for

which there is reason to desire exact information on their inventions

and patents is become considerable. A library like that of which I

speak is necessary, in order to be able to ascertain if such or such an

invention has not been j)reviously offered for a patent, in which case

it is universally admitted that the invention cannot be patented. As

a consequence of what appeared in the English inquiries, a library of

this kind exists in London in the Patent Law Offices, and is open to

the public ; but we do not see that it has been of use in confining

within reasonable proportions the multitude of patents. Without

entering into fuller details on tlu; organisation of this high commission,

which should be charged with the duty of a preliminary examination,

I must repeat that I regard its formation as all but impossible. With-

out salaries such as we in France are not at all accustomed to, wo

should not find among great scientific notabilities men who would

consent to take part in it. And then it would be necessary to give

up their liberty, their special work, a surrender to which superior men
would never consent to at any price.
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CHAPTER IX.

SERIOUS FAULTS OF THE FRENCH LEGISLATION OF 1844.

I am now going to try rapidly to exhibit the unprecedented,

oppressive, and annoying character of the principles now in vogue, in

the measures which the French law prescribes, or allows in regard to

patents, for the protection of the rights attributed to patentees.

One of these measures is the seizure or sequestration, at the request

of the patentee, of the apparatus, machine, or utensil which in his

opinion or word presents the appearance of infringement. We need

not reflect long to see the serious and offensive nature of such an act.

If you seize or sequestrate the engines of a certain model existing

in a manufactory, or even a single important machine, you condemn
the work to stop ; and probably at one blow, if the suspension last,

you ruin the manufacturer. Seizure and sequestration are, by their

very nature, extreme proceedings, from which it is necessary to abstain

in regard to industries, unless in case of tlie most reprehensible acts.

The State has the right to seize contraband goods for example, and

yet it often thinks well not to practise this right too rigorously, and

allows proceedings. But this is the State, whose rights are sovereign.

Justice, when a thief is denounced, may seize the stolen goods, and

yet it examines carefully before acting, and requires proofs. Then if

it seizes, it is only provisionally, and with a view of restoring these

objects to the proprietor. A landed proprietor who does not pay his

creditors is liable to the seizure of his land for sale ; but how many
legal procedures are necessary before the creditors can obtain the

ejectment ! First, there is the formal judgment, and then the appeal,

then the cmir de cassation. On the contrary, it is almost without any
form of process that the patentee can obtain the seizure. The law
says that the seizure shall take place at the patentee's simple request.

He who sues has no need to obtain a judgment from the court of the

district where the establishment of the supposed infringer, or that of

the possessor of the machine or apparatus represented as counterfeit is

situated. The permission of the president alone is sufficient. Why
such summary proceedings % It would seem, indeed, that it is a slight

thing to throw trouble and disorganisation into a manufactory,
partially or totally to close its doors, and to throw the workmen out
of iimployment ] These are nevertheless the enormities to which the
legislator, has consented out of respect to the genius so lightly attri-

buted to patentees.

To this power of seizure or sequestration, which we think should
not be maintained, the Frencl^ patent law adds for the inventor a
decidedly exorbitant right, that of confiscation. The machine re-

presentt-id as infringed will in all cases be confiscated to the profit of
the sueing patentee, and also the objects it may have served to
fabricate. Confiscation, which consists in possessing one's-self of the
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>ods belonging to men who have committed certain crimes, such as
ihat of high-treason under the Roman emperors, belongs to the penal
code of backward nations, barbarous people, or those abased by des-
potism.

The philosophers of modern civilisation, as well as the greatest
jurisconsults of the present time, are unanimous in branding it as an
odious penalty. In France the legislation of the old regime employed
their violent and despoiling system. The French revolutionaries
practised it on a great scale with the imkjrh, to whom they inexor-
ably applied it. The new revised penal code under the first Empire
pronounced confiscation in certain cases. The Charter of 18U
abolished it, and of all the provisions it contains, this is assuredly the
most remarkable, the most useful, the most conformable to the spirit
of progress. The Charter of 1814 perished in one of the political
wrecks of which the modern history of our country off'ers so many
examples. But this wise and precious innovation has survived. It is
henceforward a sacred principle. Fiscal legislation sometimes con-
flicts with it, but it is in cases well indicated by the law ; and the
question then is not of the general confiscation of property, but of
certain objects used for the perpetration of crimes or flagrant off"ences.
These cases are such that neither morality nor humanity can rec^et
the penalty attached to them. If a sum of money has been given to an
unscrupulous official, we do not see why we need commiserate him who
seduces, or the seduced official, if this sum is acquired by the Treasury.
If wines have been mixed with substances that make a deleterious
beverage, what objection can be made to their being confiscated with
a view to their destruction % If a shopkeeper uses false weights and
measures, what more legitimate than to confiscate them also for the
same end ? We may here remark that the value of confiscated objects
hardly ever amounts to any considerable sum.

_

Another observation of great importance is, that except with patents
It IS always the State which confiscates, and takes possession of
diff'erent objects with the view of appropriating or destroying them.
French law carefully avoids pronouncing confiscation in behalf of a
private interest. The only exception I know to this rule is that made
m articles 427 and 429 of the penal code, in favour of writers, musical
composers, and artists, whose works have been imitated. And indeed
the objects confiscated in these cases can only be valued at a very
modest sum.

But in the eagerness to protect patents under the unwarranted
pretext of respect due to genius, to patentees this privilege has been
given, that the infringing machines and apparatus, and the objects
manufactured by their means, shall be confiscated to their personal
profit. It is not a power possessed by the tribunal ; the confiscation is
a right. It is worthy of notice that the value of the objects repre-
sented by the accusing patentee as counterfeit, added to that of the
instruments or utensils employed in their fabrication, which will be
also confiscated, may rise to a very large sum.

But here is a clause which cannot have been accepted by the two
Chambers of 1844, otherwise than as the eff"ect of an inattention of

VOL. II. J
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which we should not have thought them capable. The confiscation

takes place even when the pretended infringer, instead of being acknow-

ledged as such, is acquitted by the court. Thus a man declared by the

judges not guilty of infringement will be treated as an infringer, and

suffer a penalty that may occasion him considerable injury, and

might be his ruin.

We ask how such a regulation, so contrary to justice, can have been

law for the third part of a century without question of abrogating

it. Nothing similar is found in the code of any civilised nation.

We have not, however, yet exhausted the enumeration of the errors

which characterise French patent law. Such outrageous favours to the

authors of real or imaginary discoveries were granted with so much

ardour that it has been impossible to maintain them. People have had

their vision obscured by the enthusiasm with which they had them-

selves inflamed it. In this state of blindness they forgot , . . what (

A very essential thing : to be assured that the patentee to whom the}

thus adjudged exorbitant rights over his fellow-citizens was an

inventor in truth. I have akeady mentioned this omission, but 1

think it right to return to it, because I have other troublesome result

>

to point out. They conjure up reasons in order to persuade them

selves that this would be superfluous trouble. The man who present.-

himself to procure a patent has nothing at all to prove. They do not

even take tlie trouble to ask if he really is the inventor. He asks for

a patent ; they give it him, with all the advantages reserved by the law.

The law in this is a masterpiece of inconsequence. From the moment

that lie has his patent in his pocket, this man can make a seizure, which

may be followed by confiscation, in the house of another who may

be the tnie inventor. To escape a perhaps very heavy condemnation,

this lasb has to prove that the discovery is his own ; and even after

this proof, the patentee will keep his patent and continue to work

it, I do not abuse freedom of expression when I ask if legislation

with such effects deserves to be supported.

I was led further back to point out a lamentable exaggeration

existing in French law, which consists in pronouncing imprisonment

in case of a second infringement not only against one person, but

against a multitude of supposed accomplices.

CHAPTER X.

TUE SMALL PROPORTION OF PATENTS WlilCU PAY THE PATENTEES WELL.

It must not bo thought that the abolition of patents would occasion

great loss to the inventt)r.s. It is a f^ict that, notwithstanding the

privileges lavished upon them, there are extremely few who have made
a fortune. The larger number, of patentees are without capital, and
wluMi they have obtained a patent, they do not know what to do with

it. Tlu'ir patent does not procure for them the credit which would
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supply them with means, because, in the general opinion, a man given

to patenting (courmr de brevets) is a chimerical spirit. A multitude of

men of mediocre or no instruction exhaust their resources and consume
their time by hunting for patents for inventions, substantial or insignifi-

cant. With respect to this, there is much instruction in the propor-

tion of patents which the inventors have renounced long before they
reached their term. In France, of 2755 patents taken out in 1844,
there were not more than 248 in 1854 which were not extinguished

for non-payment of the tax, that is to say, by the voluntary renun-

ciation of the patentee. Of 2008 delivered in 1846, 108 alone still

existed in 1854.

Analogous facts are observed in all countries. In Belgium, the

number of patents annually delivered has been about 1600 on an

average in the decennial period comprised between 1854 and 1863
;

the number of patents for which the tax was paid the third year was
325 ; the number of those for which the tax was paid the seventh

year was 36. Of 1028 and 1788 patent* given out in 1854 and
1855 respectively, the tax in the sixteenth year was only paid for

three, and for none at all in the seventeenth.

How many deceived hopes, how many good men disappointed, with

the feeling too of having lost their time and their money, and often

filled with resentment against society for not having been appreciated

at the value they put upon themselves ! Should we injure them, on

the contrary, should we not render them a service by the abolition of

patents ? Influential persons have expressed the opinion that for poor

inventors the abolition of patents would be a benefit.

In the English inquiries on the patent system, many men of liigh

consideration in the practice of useful arts, and to whom we owe
many fine inventions, have declared themselves against it. In this

number we may cite the elder Brunei, so fertile as an inventor, and

Hermann Brunei, his worthy son, who had an opportunity of express-

ing himself long after the death of his father ; Sir W. Armstrong, so

well known for his machines and artillery ; Cubitt, the civil engineer,

who occupied a high position in London ; and Scott Russell, one of

England's boldest and most ingenious minds. Another witness, to

whom it was interesting to listen, was Mr. Piatt, an eminent

mechanical engineer, very familiar with patents, both from havnng

taken them out himself, and from being tormented by patentees or

their assignees. These have all shown the inconvenience and perils

of patents for the inventors themselves, or the people who pass

for such, as well as for industry in general. According to these

authorities, the inventors, or those supposed to be such, and who have

patented, are almost all reduced to sell their patents to some capitalist

who can make the little there is in them go a great way,—part with

them for a morsel of bread. It will be useful to consult as to transactions

of this kind, and those which follow, a volume in which Mr. Macfie,

then a member of the British Parliament, has collected the principal

evidence taken in the inquiry of 1862 and 1864.
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CHAPTER XL

INDUSTRY MAKES FREE WITH INVALID PATENTS. THE AUDACIOUS

USE OF INVALID PATENTS, KNOWN AS SUCH BY THE EXPLOITANTS.

The patent system has given birth to a species of smuggling which

renders no service, but is, on the contrary, prejudicial to society, for it

lives on usurpations and exactions. The provisions of our law, which

authorise and even prescribe seizure and confiscation, are, in the

hands of those who are so disposed, formidable weapons sometimes

against true inventors, sometimes against manufacturers and dealers.

These contrabandists are on the watch, like a hunter lying in wait.

As soon as an interesting invention is produced, they at once pounce

on it and try to secure to themselves its advantages and exploitation by

a patent not badly conceived, before the inventor can have taken any

steps to obtain one. If they have been forestalled, and the patent is

already given out, they will not allow that they are defeated; by

additions which practice indicates to the least eminent engineer, or by

modifications artistically arranged, they take out a patent themselves,

interpose like birds of prey between the patentee and the public, and

exact tribute on both sides.

The French patent law, without absolutely desiring to do so, suits

them exactly. They make use of it with the greatest dexterity, in

presenting to view the laws threatening penalties. The manufacturers

who dread lawsuits as annoyances and loss of time, frequently

capitulace for the sake of peace. The true inventor, if a man of small

means, as is most frequently the case, contents himself with a share of

the fruits. A certain number of these poachers, with unheard of

audacity, with the greatest effrontery, obtain patents for objects which

were already, as they perfectly well knew, public property. Here is

an example: In the war of 1870-71, the German artillery, which

formed part of the invading army, was furnished with very simple

screw-drivers One of these was forgotten in the passage of a battery

tlirongh one of our towns. It was shown to an ironmonger in the

locality, who hastened to obtain a patent for this instrument. Some
one observed to him that his patent was invalid because in Germany
the article was known and very much used. " I know it very well,"

answered he, " but no matter, I will not sue any one for infringement

;

b'.t my patent will alarm many people, and during some time I shall,

thanks to it, have a monopoly of the article that I shall manufacture."

Every one knows by name M. Schneider, whose skilful direction has

given to the mctallurgic and mechanical establishment of Creusot a

development so vast, accompanied by so great a prosperity. It is he
who during some years occupied so high a position as President of the

Legislative Assembly. He told me that it often happened in his

workshops tliat the workmen, or foremen, or perhaps one of the

engineers, would imagine an improvement in some one of the numer-
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ous machines in actual use, or in one in the course of construction.
Several times he obtained patents for these changes, not with the view
of hindering manufacturers who might desire to appropriate them,
and to oblige them to pay him a subsidy, but really to be slieltered

from the attacks that some speculator might direct against him, who
might have appropriated the discovery to himself exclusively by
means of a patent, having become possessed of the knowledge by some
indiscretion. He added that he had good reason, judging from
constant facts, to consider as serious this danger from unprincipled
manoeuvres, and the proof of this is that he has conformed to the habit
of certain others in respect to patenting. M. Arthur Legrand,
Member of the Chamber of Deputies, is the author of several notices
full of interest on the subject of patents. Among other facts that he
has collected, here is one which leads to the same conclusion as
the patent taken by M. Schneider as a precautionary measure :

—

M. Pasteur, of the Academy of Science, an eminent chemist, known by
several happy discoveries applicable to agriculture and its kindred
industries, had discovered a new process for the manufacture of
vinegar. He immediately caused it to be patented, not with a view
of deriving personal profit, but indeed to make the invention public
property. He did so in order to prevent the greed of any artful

person who, while the process was new, and before it was generally
known, might patent it.

The abuse of trumpery patents taken out by persons who have
invented nothing, and who nevertheless find means of profiting by it,

is still more extended in England than in France, and occasions there
more injury. The larger number of the authorities I have already
named in connection with patent inquiries—the two Brunels, Sir W.
Armstrong, Scott Russell, and Piatt—are very explicit on this subject.

The inference from their depositions is that the exploitation of
patents without foundation, or at best with only apparent foundation,
is in England sometimes in the hands of great manufacturers, oftener
with capitahsts who have adopted the profession of patent exploitants,

and exert it in such a manner as to render it lucrative, after having
acquired for a trifling consideration patents obtained by poor inventors.

Mr. Scott Russell frankly expressed himself before the diff'erent com-
missions of inquiry in his own country on exactions of this kind ; he
declared that to guard himself against the pretensions of patent
jobbers, who would have it in their power to extort money from him
by securing the privilege for improvements discovered in his own
workshops, he had been obliged to have recourse to the same ex-

pedient as M. Schneider, as we have already seen, to get these improve-
ments patented, not to derive any profit from the patent himself, but
solely to prevent others acquiring it to turn against him. Mr. Piatt

has explained the process frequently employed by unscrupulous men
to get patents right and left. " I think," says he, " that scarcely a
week passes, certainly not a month, but Avhat we have a notice of some
kind or other, of things that we have never heard of in any way, and
do not know of in the least, that we are infringing upon them, and
the difiiculty is to get at any knowledge. We may be now infringing,
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aud may have been infringing for years, and a person may have been

watching us all the time, and when he thinks that we have made a

sufficient number he may come down upon us, and there is no record.

A very large number of patents are now taken out for what is termed a

combination of known things, and known things for the same purpose,

and the descriptions of those patents are generally so bad that it is

impossible to tell the parts that are actually patented, for in matters

of that kind it has become a very serious question as to conducting

a large business."

Outraged by the scandals under his eyes, and of which he had more

than once been the victim, Mr. Piatt has from time to time opened a

campaign with the perpetrators of those frauds which has been crowned

with brilliant success. He related to the Royal Commission of Inquiry,

in 18G4, how on one occasion he heard of the effrontery shown by an

ex-patentee who, five years after the expiration of the temi, attacked

several persons for having counterfeited the patented machine, or for

using it without his permission. He was very artful, and addressed

himself especially to manufacturers of small fortune, as more sure of

intimidating them. He thus taxed each victim up to £2000. Indig-

nant at this piracy, Mr. Piatt, who was not concerned, offered a manu-

facturer upon whom an attempt had been made, to share with him the

expenses of a lawsuit if he might be allowed to direct it. Through

his numerous relations, he was able to discover one of the machines in

question, which bore the proof, corroborated by solid testimony, ot

having been constructed previously to the date of the said patent.

The tribunal declared that such was the case, and pronounced tht

patent invalid from the first day of its existence. Sir William Arm
strong also expressed himself energetically before this Commission

His greit objection against patents is, that it is not possible to makt-

an improvement which does not meet on its way with some patent

wliich presents as inventions clumsy arrangements which it i.-

absolutely impossible to put in practice, but which, notwithstanding,

are sufficient for skilful intriguers, assisted by unprincipled lawyers,

of whom there are many in England, to gain a suit. "In my
opinion," said he, "there is nothing more monstrous than to give a

monopoly to some one without being perfectly assured that he has

discovered something. The consequence of this excessive facility in

the delivery of patents is, that the majority of them are valueless ; and
yet such is the terror which these suits inspire, that manufacturer.-

yield and pay tribute. With a patent of no value whatever, as much
money is often made as with another of very positive value."

Sir W. Armstrong has made great use of the expedient employed
by M. Schneider and Mr. Piatt, and which consists in taking out

patents, to protect themselves from people who patent inventions made
by themselves. According to these English authorities I have just

quoted, the threat of a lawsuit is a great means for extorting mone}-
from peaceable manufacturers. It is well known that in England law
expi-nses are very high. It must be noticed also that manufacturer.-^,

alj^orbed in their business, and wishing to consecrate themselve-
entirely to it, liave a lively repugnance to litigation. The tactic^,
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therefore, of these holders of rotten patents often succeed. The greater

number of manufacturers knock under. It is not without venting

bad language ; but what does that matter to those who wished to

extort money, and who succeeded in it %

The English naval and military administration have not thought it

beneath them to lay bare their griefs at the Inquiry against the patent

system. The Duke of Somerset, First Lord of the Admiralty, went
in person before the Eoyal Commission sitting in 18G2 and 1864. He
was accompanied by Admiral Robinson, one of the highest officials

in that department. Two high officials of the War department also

appeared in the name of their minister. Both parties complained in

indignant terms of the sharpness, we would rather say the unbridled

cupidity, with which those who call themselves patentees, without

ha-ving invented anything, obstinately harass them, with the sole pur-

pose of extracting money from these two great branches of the public

administration. In order to get rid of them, these two departments

bought the patents which had been used to annoy them, but the same
thing was constantly recurring.

For England, we have mentioned the names of persons in the highest

positions in industrial arts and engineering, who had condemned
patents. We have just seen the ministers of the War and Naval
departments rank themselves on the same side. This is not all. Men
placed in the highest positions, as magistrates or politicians, have ex-

pressed a similar opinion. In this number we may cite Richard Cobden
and Lord Granville; to them must be added the members of the

Royal Commission of Inquiry, whose report terminates with the re-

probation of patents. Among these men, all eminent, may be noticed

Lord Stanley, now Lord Derby ; Lord Overstone, one of the greatest

financiers of the country ; Lord Cairns and Lord Hatherley, who are

or have been Lord Chancellors of England, that is to say, the heads of

British Law. At the moment when Lord Granville was making, in

the House of Lords, the speech from which I have borrowed some
extracts, the Presidents of two High Courts of Westminster, the Queen's

Bench and the Court of Common Pleas, expressed themselves in the

same manner for the abolition of patents, and a great judicial dignitary,

Lord Campbell, who was sitting in the House of Peers, when Lord
Granville was speaking, rose after him to say in that august assembly

that he was of the opinion of the speaker.

Here is the final paragraph of the Report of the Royal Commission
of Inquiry :

—

" While, in the judgment of the Commissioners, the changes above

suggested will do something to mitigate tlie inconvenience now gener-

ally complained of by the public as incident to the working of the

patent law, it is their opinion that these inconveniences cannot \)q

wholly removed. They are in their belief adherent in the nature of

a patent law, and must be considered as the price which the public

consents to pay for the existence of such a law."

This last line can only be understood as an ironical formula of a

decision against patents, and it is thus that it was interpreted at the

time.
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M. Schneider, whom the Committee of Inquiry appointed by the

English House of Commons in 1871, asked to appear before them to

give his opinion. . .

[Here follows an illustration from the histm-y of the steam hammer.
'\

M. Schneider related, as an example of the annoyances to which

peaceable manufacturers are exposed on the part of patent-jobbers,

what happened to himself with regard to a pretended patent for the

screw employed as a propeller for steamboats. He had constructed

for the French navy some vessels furnished with screws, when he was

sued as an infringer by an individual who had bought for a nominal

price a patent for an apparatus of this kind. In order to defend himself,

M. Schneider was obliged to send agents into several countries, to

make researches as to the origin of the screw utilised as a propeller.

He found that 150 years ago its use for this purpose had been pointed

out. The aggressor making M. Schneider his prey, caused him to pass

through the Police Court, Court of Appeal, and the Cour de Cassation,

hereby occasioning an interval of five years full of annoyances. The

pursuer lost his suit in all the Courts, and the damages were fixed at

10,000 francs; but the suit with his researches had cost M. Schneider

50,000 francs. A picturesque circumstance connected with the suit was

that while M. Schneider was detained on the bench of the Police

Court, he received a note from the President of the Eepublic, then

Louis Napoleon, offering him office in the Ministry.

Malpractices such as these I have pointed out, once proved, it may
be asked how it happens that notliing has been inserted in the Patent

Law tending to repress them. Every time that proof is given that

the patentee, when he took a new patent or was exploiting it, knew
that it yas invalid, and that he was guilty of an imposition on the

public, he ought to be severely treated, and if, in the repression of

patent offences, imprisonment finds a place, it surely should be in such

a case.

But at the time when the law was altered in 1844, it was resolved

to subordinate everything to the patentee's real or supposed rights.

The law regarded him as a being of a peculiar species, a sort of demi-

god. Public interest could only be studied after his. The scandalous

frauds committed with premeditation which I have just related,

remain absolutely unpunished. The patentee though knowingly
fraudulent, is free to ascend to the Capitol.

There is a case, more frequent than is believed, in which the inaction

of the Legislature, in presence of patent delinquencies, is surprising,

l)ecause here it has to do with precise facts and easy proof, such as

that when a patentee or tiie purchaser of a patent continues to exact

tril)uto from tlie public, when he knows that the patent has become
invalid, because he or its authors have neglected to pay the annual
tax to the Treasury fixed l)y law ; various examples of such frauds
liave come to my knowledge. These people attempted to extort
moni-y from some of our departments of the public service, which
thought proper to examine before paying, and which, thanks to this

precaution, finished by having nothing to pay at all.



Popular Mistakes. 25

In France, we can recall a special instance of this devotion to

patentees. We meet with it in the manner in which a prescription

of the law of 1844 was executed, intended to prevent the credulous

public from being the dupe of prospectuses. It frequently happens
that individuals, who indeed possess a patent, advertise it in post-bills,

on sign-posts, and newspapers, always using the word breveti after their

names. Simple people conclude that Government has awarded a

l)atent which guarantees the quality of the goods. It was decreed

that after the word brevetd should be added these :

—

sans garantie du
gouvernevunt. Almost immediately the patentees abridged this addition

thus :

—

s. g. d. g., making an incomprehensil)le hieroglyphic. But
what did they care 1 The password is eluded and the administrators

are satisfied.

CHAPTER XII.

OBJECTIONS TO THE ABOLITION OF PATENTS.

One of the assertions of those who defend patents is, that they have
the effect of exciting invention. This is at least doubtful. That
M'hich patents have excited is, with many people, the wish to possess

one, persuaded as they are, though wrongfully, that it is a sure means
of enriching themselves. They torture themselves to find some
pretext for a patent. God knows how often these pretexts are vain !

They thus lose, in pursuing chimeras, time which they might employ
usefully for themselves and society. In the larger number of cases

the true authors of inventions worthy of the name are savants, and
among savants it is the exception to ask for patents. They have in

such case for their reward the renown, the satisfaction of having
been useful, and of leaving to their fellows a beneficent imprint of

their passage through the world. They content themselves with this,

without, however, despising the indirect advantages which high repu-

tation brings with it.

It has been asserted also that men of great merit have left their

country because the national legislation not recognising patents, it was
impossible for them to obtain any remuneration whatever for the

discoveries they might make. This is a fanciful argument. Men of

science and enterprise only expatriate themselves in order to settle in

countries where there is more security and liberty for exercising some
branch of industry or commerce. Sometimes it is to enjoy personal

advantages offered to them in consequence of their probity and recog-

nised talent. It is in this way that a certain number of Swiss

emigrate, not without intending to return, and disperse themselves in

all latitudes. But there is reason to doubt that they ever left home
to seek a climate where patents were cultivated. On the contrary, I

can point out a striking instance with respect to aniline, where
some important manufacturers went to establish themselves in a
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country where patents did not exist, and fled from their own country,

where patents raised insurmountable obstacles to their lawful enter-

prises.

Besides, it is an assertion without any foundation to say that there

is no remuneration possible for an industrial discovery, except by a

patent, by means of which the inventor exacts a premium from any

one wishing to utilise it. Unpatented discoveries may be mentioned,

which have been none the less very profitable to their authors. In

certain cases, the secret has been kept and the fruit gathered, some-

times in large quantities. This is what happened with ultramarine,

a very rich blue colour. There is also a very beautiful green, of which

the inventor has reserved the monopoly, instead of proclaiming it by a

patent, and which is manufactured by a house at Lyons. All inven-

tions are not susceptible of being kept in the dark so easily as a chemi-

cal process for obtaining a colour; but there are means of reaping

advantage from them applicable in all cases. Such is the cession which

a poor inventor may make of his discovery to a manufacturer, who

would have time to make much money before competitors are awake

and seek to imitate him, and he would share with the inventor. In

the speech already quoted, Lord Granville mentioned an instance

where it was so. The inventor was an intelligent workman, and the

reward he received from his patron to whom he revealed his idea, made

his fortune. And indeed, it cannot be allowed in our days to resusci-

tate and maintain in activity usages which bear deeply the impress of

the feudal spirit, since they confer on some, with the view of securing

to them an unjustifiable and unprecedented gain, privileges which limit

the legitimate liberty of others. It is not permissible to go back, in

the real or supposed interest of inventors, to proceedings of this kind,

because it is forbidden to violate the fundamental rules of industrial

and social order, in the interests of any one whatever. For the same

reason which interdicts the re-establishment of slavery in our colonies,

under any pretext whatever, and of mortmain and the ancient trade

guilds in our chief cities, makes it illegitimate to perpetuate an insti-

tution so offensive to free industry as that of patents. The middle

ages and despotic times which followed could accommodf^te themselves

to restrictive measures, identical or analogous, applicable to the pur-

suits of industry, because they had but a very rough idea of the general

liberty of the citizen, as well as of civil equality, or common rights

;

but modern civilisation repudiates them, because it is liberal, and has

just and practical ideiis in regard to the characteristics and conditions

of lil)('rty.

At tiie present time. Governments are much occupied with designs

to stimulate the exportation of the products of national industry.

During the fifteen or twenty years that they have been negotiating

more intelligent commercial treaties, i.e. more liberal or less restrictive

tlian formerly, progress in this respect has been rapid. In great States,

and even in those of small extent, but of widely-diffused industries,

such as Belgium, the amount of the exports is figured by thousands of

mill'ons. Before the commercial crisis, which for some years has been
injuriously felt over the entire world, in England it amounted to
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£195,700,000. In France, the ordinary figure was about 3,750,000,000
francs.

It is not out of place here to inquire whether the patent system

serve to increase or restrain commerce, which marches at equal pace

with exportation. For him who will take the trouble to study the

question, the answer is not doubtful
;
patents diminish the country'.s

ability to export, for the simple reason that they enhance the value of

patented goods ; and consequently, there is more difficulty in the com-
petition with foreigners. Look at Switzerland and France, for

example. Switzerland has no practical acquaintance with patents.

For that reason she manufactures at a much lower price than we, and
would beat us in neutral markets, unless we compensate ourselves by
the superiority of our productions or by natural circumstances, for the

extra cost which patents impose on our produce.

CHAPTEE XIII.

PATENTS SOMETIMES ACT IN THE SAME MANNER AS THE REVOCATION

OF THE EDICT OF NANTES.

Patents absolutely lessen the productive powers of the nations which

recognise them, a proposition evident to those who believe that

liberty, free competition, is the great lever of industrial progress. If

I am not free to carry out in my workshop the best known process,

or if I can only do so by paying a burdensome premium to some one

whom legislation has on a false principle favoured, in contempt for the

rights of his fellow-citizens, I am no longer in the best position for

producing cheaply. It may thus happen that a disastrous blow is

given to an important branch of national industry. We have seen this

with reference to aniline and its kindred productions. This substance,

from whence are derived a great number of colours of incomparable

brilliancy, was in France, fifteen or twenty years ago, the object of a

patent belonging to a person who had no pretext for possessing it,

since it was well known that the colouring power of the combinations

from aniline had been discovered by an English chemist, Mr. Perkins,

and the French patentee, by the imperfection of his process, could only

obtain and sell inferior productions. The French article, from the

moment it was patented, excluded from the national market colours of

foreign origin derived from aniline; consequently, inferior as it was, it

was sold extremely dear. The kilogram, which out of France was

valued of good quality at 300 francs, in France was sold of bad quality

at 1000 francs. The point of the story is that Mr. Hoffmann, the

learned London chemist, in whose laboratory Mr. Perkins, his pupil,

had made the discovery, wished to give the^ invention gratis to the

public, and had acted accordingly. He sent to our Academy of Science

a paper, in which he explained in full detail the process of manufac-
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ture of the shade which had the greatest success. If you take the

trouble to read the French Report on the London Universal Exliibition

of 1862, you will find the question of aniline-red treated in a masterly

manner by M. Wiirtz, who was long distinguished as Dean of the

Faculty of Medicine in Paris. The process adopted by the French

patentee was founded, says M. Wiirtz, on the treatment of aniline with

chlorure of tin, which yields an inferior production to that obtained

by the nitrate of mercury, nitric acid, and especially arsenic acid.

M. Wiirtz shall speak for himself :

—

"The authors of these new processes, which constitute important

improvements, have a real merit, without possessing other rights than

those the inventor can hold. Their efforts, therefore, have been in a

great measure paralysed, and whilst in England and Germany we see

new patents and new houses appearing, and industry extending and

prospering, we see in France this branch of industry, aniline-red, con-

centrated almost solely in the hands of a single manufacturer ; we see

perfectionations remaining sterile,—ingenious manufacturers hesitating

to profit by the discovery of erythrobenzine, lest this product which is

obtained by a new and interesting process should be identical with

fuchsine ; finally, we see other manufacturers desert our country, and
found establishments in Switzerland, where there is no patent law."

For it is a fact that so embarrassing was the situation that several

large houses, particularly of Alsace, who purposed to manufacture

aniline and its combinations, whether for sale, or to use in dyeing
cotton fabrics, were obliged to transport their establishments to

Switzerland.

Take this as a last word regarding French legislation on patents

;

there are cases where it acts on national industry in the same way as

the Revocation of the Edict of Nantes—it compels expatriation.

M. Schneider, of whom I have spoken, ha\^ng been called to give his

opinion in the inquiry made by the English House of Commons in

1871, suggested a system. It was to grant patents only in entirely

exceptional cases, for very important discoveries, and to award each of

them by a special law. The formahty of law proceedings would put
aside the immense majority of demands : a severity much to the pur-

pose, according to M. Schneider, since almost all patents bear on
insignificant and unimportant details, and are of such a nature that

nine hundred and ninety-nine persons out of a thousand might make
the il \ if put in a position to do so. They are often even absurd
*'•'•" - By this system probably, in France, not more than one
patent a year M'ould be granted. ISesides which, the Draconian
penalties, adjudged l>y the French law, would disappear. In a word,
it would mean the abolition of patents themselves; for from the
moment that the Legislature becomes the rewarder of inventors by a
special law, it would be more simple to do so by a life-long pension,
as in tlie case of MxM. Daguerre and Niepce. If freedom of industry
is a sacred principle, no one henceforward could be reasonably invested
\nth inquisitorial powers over his industrious fellow-citizens, nor
aiitlunscd to impose taxes on them ; no nnt" has the right to trouble
them in their honest operations.
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I think I have said enough to prove that patent legislation is an
aberration on the part of the legislator.

The harsh proceedings, of which, contrary to this rule, the law has
made use with regard to pretended infringers, have only resulted in

troubling the conscience of eminent men, engineers, jurisconsults, or

law-authors, who have co-operated with Patent Law or taken up its

defence. Anxious to justify the violence and strangeness of this legis-

lation, some have answered :
—

" All that may be extreme, perhaps even
unjust ; but it was impossible to act differently, if the object was to

secure a remuneration to inventors under the form of an exclusive

privilege for the exploitation of the invention." We may remark here

that such an acknowledgment condemns the system in itself. There is

something like what in philosophy is called redudio ad absurdum.

When we wish to prove that a proposition is false, we show that its

direct and necessary consequences clash with incontestable principles,

and nothing more is necessary to judge and condemn the proposition.

Consequently from the moment when the patent can only be rendered

effective by means of inquisitorial and violent expedients, destructive to

freedom of industry, there is proof that the system must be abolished.

There is reason also to ask, up to what point it is suitable, as they pre-

tend, to remunerate inventors, or those so-called, by an exclusive

privilege 1 Privileges are forbidden by the general spirit of modern
civilisation, because if they favour some, with regard to whom the

favour is scarcely ever justified, they are contrary to the interests of

society, and can only be made respected by annoying and oppressing

the public.

When we find ourselves in presence of a system so radically

defective, the first impulse of moderate and circumspect minds is to

propose to themselves to correct its vices and abuses. The French
Government, since 1844, has thought several times of thoroughly

revising the Patent Law ; but, notwithstanding all its researches, it has

found nothing which satisfies it, so that one is obliged to bring forward

the question of the abolition of patents
;
just as instead of seeking to

reform trade guilds, they abolished them
;
just as instead of seeking

to diminish the monstrous wrongs of the prohibitive system in 18G0,

they effaced it from the tariff; just as with regard to the coloured race,

instead of seeking to moderate the horrors of servitude, while main-

taining it in principle, they gave it unconditional freedom.

The author of the present essay does not conceal from himself the

fact that his conclusion will shock a certain number of persons.

"What!" will they say, "abolish patents! What will become
then of inventors, and how will they cover the expenses they have

incurred 1" Inventors, and among patentees there are very few who
may seriously claim the title, will become what we all are. They will

live and work under the fundamental law of common right and liberty

for all. They will realise from their discoveries, if discoveries they be,

what advantage they can. In this respect they are not so unprotected

as will be thought. There are a crowd of persons who risk in enter-

prises useful to the public, as for example the working of a mine,

capital more considerable than that employed by patentees in using
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their patent. It often happens that success does not crown their efforts,

and tliey neither ask the Government to indemnify them, nor the

Legislature to make burdensome and annoying laws to secure to them

the profit. On the ground on which Ave propose that inventors or

those 80 called should be placed, they will have what we all have ; the

protection of general laws, public order secured by Government,

uprit^ht and enlightened judges to defend them from violence and

roguery, and above all, their own vigilance, their own activity and

fertility of resource. They have no right to claim for themselves an

exceptional legislation which places them outside and above common

law.

I will finish by what appears to me a very conclusive extract from

a work dated 1834, the TralU de la proprUU, of M. Charles Comte, in

the subject of which he undertakes to examine the patent system. The

passage quoted appears to me to answer victoriously several objections

that may be made to the abolition of patents.

"They say, to justify these monopolies, that every new invention is

profitable to society, and that society ought to indemnify those of its

members who make sacrifices for her ; that it would be difficult and

often impossible to estimate in an equitable manner the advantages

that society derives from certain inventions, and that the surest

manner of rewarding an inventor, is to guarantee to him during a

determined time the exclusive exploitation of his invention.

" A nation ought certainly to indemnify every individual for special

sacrifices which it exacts of him, when it has attached a recompense

to a service, and that service has been rendered, it is evident that it

owes the recompense. But is it bound to indemnify citizens for

sacrifices m.ade in the management of their own private interests, when

it happens that these sacrifices turn indirectly to the advantage of the

public 1 If we admit such a doctrine, there will be no nation rich

enough to pay all the services rendered to it. There are many people

who ruin themselves by enteq^rises not without use to the public ; it

never occurs to them, however, to ask for indemnities.

" They say also, to justify the privileges granted to inventors, that

the imitators of an invention have an immense advantage over him

who is the author ; they have no trials to make, and are not subject to

the expenses incurred in feeling their way.
" But they forget to bring fonvard the advantages that there always

are, in the exercise of an industry, in being the first to present one's-

self; and in acquiring a reputation by means of a useful discovery.

It must be added that men are educated for the practice of a pro-

fession, and not to be inventors ; inventions are, in general, only made
in the practice of the arts. Often they are only happy accidents in

the life of people devoted to practical industry. If there are some
which cannot be brought into play Avithout considerable expense, the

jrreater number re(|uire little expenditure, and are sometimes the

result of chance.

" If the laws gave no privileges to inventors, the men who
thought thf'y had found the means of producing a useful thing, till

then unknown, would not be in a diff"orent position from those who
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propose to establish an art or a business long known, in a spot where
they had not previously existed.

" But these parties have to incur expenses more or less considerable,

and the chances of loss ; the first, like the second, judge of the value of

their enterprise by the profits attending it, and not by the advantages

the public may derive. There are perhaps more people who ruin

themselves in trying to build a new business, or by establishing a new
manufacture of products long known, than by making efforts to

obtain products of a new kind. It is for each to make his calculations

before entering on expensive experience."^

Extracts from De, la propriU4 intelUduelle industrielle,

par Ch. M. Limousin. 1873.

" When we speak of property for the inventor, many believe that

it means establishing in perpetuity such a right as is now conferred

by patent laws. This is a mistake, as I shall show further on ; the

right as it is now understood is greater than that which naturally

results from being originator. It constitutes a privilege Avhich society

concedes to the inventor as a compensation for future expropriation.

"... If the idea of the exercise of an absolute right of property is

set aside, no system can be conceived but that of concession, voluntary

or obligatory, of the invention to the public; that is to say, of

expropriation. Of course, it is well understood that this voluntary

concession, or this expropriation to the profit of the public, involves

an indemnity, and an indemnity proportional to the ascertained value

of the property.

"... The inconveniences which the new system must avoid, and

which result from the present practice of the temporary privilege of

exploitation, are :

—

1st, Denial to the public, during a longer or shorter

time, of the use and benefit of the invention ; 2d, the impossibility

the inventor too often finds of profiting by the privilege conceded to

him ; 3d, the oblivion whereinto useful discoveries often fall, which

implies a loss to the first inventor of all his efforts and a double loss

for the public, who derive the benefit so much the later, and whom
the work of the second inventor would have been able to enrich still

more, if it had for its object a new discovery, i.e. had for its field of

operations ground unoccupied and unencumbered.

"... This system exists; it is employed in another variety of

intellectual property with the best results. All that is necessaiy is to

make an almost servile imitation. I speak of the mode of exploitation

practised by the authors of plays, songs, and musical compositions ; in

a word, the system of author's right. It consists in this, all the

' spectacle ' managers who have treated, and often have not treated, with

the Society of authors and compositors, have the right to use the

• Trnite i/e la I'roprUte, Cli. Comte, t. ii. p. 51, ft seq.



3 2 Substitutes for Patents suggested by

works belonging to the society, in return for a sum or royalty paid

to that society.

"The system is, as we see, of the simplest, and could easily be

applied to industrial property of the kind in question.

"... Every proprietor of an invention placed under the regime of

the temporary privilege will be able to cede all or a part of his pro-

perty, i.e. to authorise as many persons as he will judge suitable to use

his invention, during the duration of his privilege.

"... In the case of an amicable arrangement between the inventor

and the exploiteur, the inventor not to be allowed to make conditions

more or less onerous to some than to others. All shall enjoy a full

right to the conditions accorded to the most favoured.

"... Foreigners who have taken out a patent in their country,

shall enjoy in France all the rights conferred on inventors who have

chosen the system of immediate concession to the public.

" It is a reproach to statesmen that intemationality of protection has

not been accorded to inventors.

{A Jmrd, but not infrequent case.)

" An inventor one day sent an officer of justice to a man whom he

believed to be an infringer, and who in reality was a perfectionator.

This ' perfectionator,' believing that the principle common to the two

inventions belonged to the public, had acted quite openly and with

perfect confidence. The changes besides had been so considerable that

the first inventor retired without continuing the prosecution. In con-

sequence of this step, the ' perfectionator,' feeling completely reassured,

extended his operations. Thirteen months after the first visit, the

first inventor returned and instituted law proceedings. The case was

tried, and the ' perfectionator ' condemned to pay an indemnity pro-

portionate to the length of time during which he had worked !"

National and International Rewards to Inventors.

The compiler has much pleasure in reproducing the extracts below

from No. 67 of The Scots Magazine. The " plan " resembles one he

lias presented elsewhere. How great benefit might the civilised world

have been long enjoying if our enlightened countryman's ideas had

taken root and borne their natural fruit! Better late than never.

Clips from the Plan of an Agreement

Among the Powers in Europe, and the United States of America^ for

tlie pui-pose of Rewarding Discoveries of general benefit to

society, by Sir John Sinclair, Bart., President of the Board of

Agriculture.

There are many objects, of equal importance to all countries, and in

the iniprovfUK'nt of which every nation is equally interested.

No individual, or even nation, can carry any art or new invention
to its ultimate state of perfection. It must be improved upon for that
purpose by the investigation and the experience of others.
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Deeply impressed with the justness and importance of these ideas, I
take the h'berty of submitting to the consideration of those intrusted
with the government of this, and of other States, the propriety of a
general agreement among the powers of Europe, and of the United
States of America, for the purpose of rewarding those who make any
useful discovery, interesting to the species at large.

^

Such an agreement would be attended with but little expense to the
different powers who entered into it, whilst the credit, the satisfaction,
and the benefit which each Government would ultimately derive from
such an understanding would be of infinite value.

If each power would agree to pay a sum, call it from £50 to £500
or £1000, according to the amount of its revenue and to the advantage
it would be likely to obtain from any new invention of the nature
above alluded to, it would be of little consequence to each, whilst the
total would be of considerable value to the fortunate discoverer.
The desire for fame and emolument, and the emulation of many

nations, rivalling each other in such arts, would soon produce dis-
coveries, the importance of which can hardly be estimated at present.

I was led to bring forward such reflections sooner than otherwise I
had intended, in consequence of having lately succeeded in obtaining
from Parliament the grant of £1000 to Mr Joseph Elkington, so cele-
brated for his skill in draining and knowledge of springs.

It would be desirable to have a Board of Agriculture and Internal
Improvement established in every country, for the purpose of carrying
on a correspondence and intercourse between the different States of
Europe and America, on subjects of general moment ; and to the ex-
amination of such a body, any discovery of a doubtful nature might be
referred.

If the measures above hinted at were adopted, a new scene in
politics^ might be the happy consequence, and the rulers of nations
might in future boast . . . that within their respective dominions,
a great number of human beings enjoyed all the blessings of political
society in greater perfection than ever they had been able to attain in
any former period of history.

LoxDoy, July 1, 1795.

The following is from the evidence of Sir David Brewster, given on

30th May 1851, to a Committee of the House of Lords :—

" I have heard the idea from intelligent and practical men that there
should be a public Board which should consider every proposal for a
patent^ for an invention, and should purchase the patent-right [the
invention?] for the benefit of the nation, and thus give the patentee a
suitable compensation.

" I think it would be possible. Justice might not always be done
under such a plan, but it would stimulate invention, and remove the
objections to which the present system is liable. ... If it could be
carried into effect, it seems to me it would be a very happy arrange-
ment both for the inventor and the public. A Board at once scientific

and practical, containing men of practical sagacity, and scientific men
VOL. ir. c.
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at the same time . . . might in my opinion come to a very sound

decision on the value of a patent-right.

" Now when we can in a very short time become acquainted with

every invention used at Vienna or at St. Petersburg, it would be quite

absurd to protect an imported invention. There is no part of the

present law more obnoxious than this ; and its injustice has been well

displayed in the patent for the Daguerreotype, now protected in

England, after the French Government had purchased the invention

from Daguerre for the benefit of all the world."

J. Horatio Lloyd, likewise a high authority, gave evidence thus

on 17th June:

—

" It has sometimes occurred to my mind whether a tribunal might

not be suggested which should give, in a less objectionable shape,

bounties to those who are meritorious inventors. . . .

" It has occurred to me at one time that there might be a Council

or a Board, . . . and that inventors might be encouraged to submit

their pretensions to such a Board, who might report on them and

recommend them for State bounty."

The idea of remunerating by Government grants of money is viewed

with favour in the following Extracts from a Review in the Law
Magazine, No. xxxrv., August 1864, of M. Vermeire's Lihrt Travail:

first edition.

" Our readers may remember an illustration of the boldness with

which monopoly of inventions is contested abroad, in the prominent

place given to denunciations of the system as an interference with

manufacture and trade, in the French oflScial reports upon the Great

Exhibition of 1862. Mr. Macfie gave extracts from these in an

appendix to the paper which he read at the Edinburgh Meeting of the

Association for the Promotion of Social Science, which he has since

published. A more striking proof of the advance of what we must
characterise as sound and sensible opinions, is afforded in the circum-

stance mentioned by M. Vermeire, that thirty-one out of forty-seven

chambers of commerce existing in Prussia have declared in favour of

abolishing patents. . . . He contends, it will be seen, not only against

patents, but against all recognition of intellectual property of whatso-

ever sort.

•' With regard to ideas, we declare ourselves, therefore, radically

communists, and we say, not only that the property of ideas is theft,

but also that it is barbarism, the annihilation of progi'ess and the

deterioration of mankind.
" The propagators of the property of ideas, do they do any less ?

No ! they do much more, for with one stroke of their pen they would
snap at once all the links of man's perfectibility, by I'orcing back in

the mind of all thinkers any intellectual spark likely to enlighten,

animate, or to excite minds on the road of progress.
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"Everything in this indirect service is gratuitous, because Provi-
dence has willed it so, and makes use of His creatures to finish His
work of redemption.

" To find a means at once efficacious and natural, to pay in a sub-

stantial form and in a sufficient measure, the type-products of intellect

called manuscripts, machines, models, designs, without checking the

course of progress, without casting trouble and disturbance into

business occupations—that is the great social problem which has to

be solved.

" Why then could not those national and international societies, so

powerful because of the number of their adherents, so indefatigable by
reason of the desire of proselytism,—why could not those numerous
associations which have lately been constituted everywhere for the

I

propagation of faith, of science, of art, why could they not substitute

[themselves, with advantage to writers worthy of encouragement, for

I
trading publishers who absorb the rights of authors and enrich them-

t
selves at their expense ] . . . Inventors might address themselves to

industrial associations with better luck than that furnished by the

legal guarantee, which is always, as we have said already, a source of

lawsuits, torment, and ruin.

" We rather incline in the case of inventions to the plan of public

grants, surrounded with difficulties and objections as we know it to

be, while as a substitute for copyright—or as a modification of it, we
should rather say—the following may appear to our readers worthy of

consideration, viz., to limit the exclusive privilege of publication to

a period of one year, and thereafter to allow every publisher to issue

editions on paying the author a fair percentage on the seUing price of

such a number of copies as might be printed. Thus, if this royalty

were ten per cent., the author would receive from the publisher of

1000 copies of a guinea volume £105 ; if the price were half-a-guinea,

£52, 10s.; if half-a-crown, £12, 10s.; if a shilling, £5. A glance at

these figures shows in a moment what great inducement the abolition of

monopoly and the substitution of royalties in its stead would present

to sell books cheap. How beneficial, therefore, would the action of

such a system be to the bulk of the population, and especially to the

poor, who, as things are now, seldom or never get a new book into

their hands—for as a general rule, the so-called " popular" editions or

issues that are small in price, suitable to their means, come forth, if at

all, only after the lapse of too often many long years, when freshness

is gone, and the stimulus and pleasure are to a great extent evaporated.

What with paper freed from duty, and competition for the first time

introduced into the supply of new books, we should not despair of

seeing editions of fifty-fold the magnitude that is now current, and

new books at prices so comparatively small that everybody in easy

circumstances may ungrudgingly buy, in place of borrowing, and, after

perusal, give away or tear to pieces instead of hoarding them. In

that future happy time the labouring man may, almost equally with

his master, enjoy what is now the expensive luxury of fresh cotem-

porary literature."
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As bearing on the part of the subject which the foregoing scraps

iUustrate, we here give extracts from an address to the ^oyal Scottish

Society of Arts, by the President, [the late] R. W. Thomson, C.E.

1871.

"It is within my own knowledge, that almost every important

invention has involved a large outlay, which never would have been

made unless under the expectation of its being reimbursed from future

profits. It is possible that in some chemical discoveries patents may

have been granted of gi-eat value, of which the money outlay may not

have been very large ; but in all mechanical patents the outlay almost

invariably is something incredible. ... It is hopeless to look for any

principle on which a patent law could be founded. There is no other

guide except an enlightened expediency. . . . There cannot, however,

be a doubt that the ideas of property have vastly changed in times

past, and are destined to still greater changes in the not very distant

future. . . • New comers, in the shape of fresh forms of property, are

apt to be supposed of ricketty constitution, and to need a good deal of

guidance and guardianship. Therefore the creation of a new species

of property by the patent law has been attended with a good deal of

agitation and concern.
" It has been proposed by some of the most conspicuous and active

opponents of the patent laws to substitute a system of rewards for

inventions. ... It would be very easy for a scientific tribunal

sitting now to determine the value of inventions which have been in

use for a number of years, but the task the commission would have to

fulfil would be to judge of the value of an invention before it is

developed. ... If the inventor is simply to register his invention and

send it out into the world, letting all Avho wish bring it into use and

work what improvements they please upon it, postponing the reward

to the inventor until time has been given to ascertain the value of

his invention, then the difficulty arises which, to all practical men
acquainted with the growth and change which all inventions undergo,

is at once evident, how would it be possible to ascertain how much is

due to the original inventor, and how much to those who have added
successive improvements, and, in fact, turned what is very often a

cmde idea into a successful invention 1 . . . The community—on

condition, firstly, of his describing these discoveries accurately, and
setting to work to cultivate, as it were, the lands he has discovered

—

grants to him a right of property therein. . . . What I would propose
would be the erection of a patent tribunal composed of scientific men.
wlicise duty it would be to examine all applications for patents ; and
on this tribunal would be thrown the task of ascertaining whether' the
iuvention for which a patent was applied had been anticipated by any
l»rovious patentee, or whether it was in use already without being
patented. As soon as the petition for a patent was lodged, along with
a description of the invention, this inquiry would be made, and the
result communicated to the applicant for a patent.

" A more titlie of the enormous fees now exacted from inventors
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who apply for patents, would suffice to make these inquiries in the
most thorough manner, and thereby save an enormous amount of use-

less labour in attempting to carry out inventions which have been
anticipated, and are therefore not patentable, and inventions which
have been tested and found to be valueless. . . . Very much might
be done by the mode I have suggested of lessening the risk of litiga-

tion by preliminary inquiry, thus rendering patents very much less

numerous and very much safer.

" Some people have proposed that no patents should be granted to

inventors. ... It is probable that not so many discoveries would be
made if the discoverers knew beforehand they were to have no owner-
ship in them. On the other hand, the mass of ' ideas' that would be
presented to the public gratis Avould be so enormous, that the chances
of detecting the grain of wheat in the bushel of chaff would be poor
indeed."

"We insert the above on account of the admissions it contains. That

we dissent from the argument and conclusion need not be said.

Reports or the Association for the Promotion of Social

Science.

We present a few clips from some of the yearly volumes of the

Social Science Association, which abound in papers and discussions

regarding patents.

By Thomas Webster, M.A., F.E.S., Barrister-at-Law. 1859.

The Act of 1835, the first legislation in modern times in favour of

inventors.

Most recent inventions are improvements on some prior invention,

and most frequently on an existing patent. Such patent may be used

for the purpose of obstiniction, and experience shows this to be a real

grievance, for which the application of some remedy analogous to that

of compulsory purchase under the Lands Clauses Consolidation Act
should be applied.

The multiplication of patents under the present system, as adverted

to in the Eeport of the Committee of the British Association to the

meeting at Aberdeen, is one great source of litigation, encouraging

speculative actions and introducing a species of uncertainty to an

extent which can hardly be believed by persons not conversant with

the operation of the system.

The rendering the Commissioners of Patents an efficient body,

would afford the means of checking the present unreasonable multi-

plication of legal rights, and of producing some consistency in the

granting of patents.

Picport of the Special Committee on the Patent Laws. 1861.

In the opinion of the Committee, a preliminary examination is

essential, in order to check the present practice of granting patents
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indiscriminately. Since the Patent Law Amendment Act of 1852, the

cost of obtaining patents has become so small, and the facility so great,

that claims of all kinds, however frivolous or absurd, and without even

the merit of novelty, are made the subjects of patent privilege.

There is a very general notion that an inventor has a right to a

patent grant.

This notion is founded upon very erroneous views of the principle

upon which letters-patent for the exclusive enjoyment of certain inven-

tions of new manufactures are allowed to be granted.

It should be borne in mind that the object of the Legislature, in

excepting from the law against monopolies inventions of new manu-

factures, was to benefit the public. ... It is only in consideration of

some advantage to be conferred upon the public that such restraint can

be imposed.

A limitation of their rights must be an injury.

The public has a right to demand that where an invention is worth-

less, either for want of novelty or utility, no grant of patent privilege

shall be made in respect of it.

A special tribunal must be appointed for the purpose.

1862.

Mr. J. Skirrow Wright.—When manufacturers had to pay

thousands per annum in royalties, it was certain that they made profits

fully equivalent. [How often not so
!]

Mr. Charles Cowan, of Edinburgh.—The law should now be

further improved, in order that inventors might be rewarded according

to the merits of their inventions. We had now established free trade,

and we nust run a race with all other nations.

Mr. Coryton said it was somewhat singular that we should now
submit to a restriction on trade which a few years ago would have been

thought intolerable, and which was nothing more than an engine of

pressure upon the rich, and delusion of the poor. ... He would appeal

to every one who knew anything of improvements in manufactures,

whether, with one invention following so close upon another, fourteen

years was a reasonable time to allow for the development of an idea 1

Why, there was not half an hour between two discoveries. . . . There
were numbers of patents by which a great deal of money had been
made, and not one of which would have held if it had been investigated

by a competent tribunal.

Mr. Kingvvorth said :— I must enter my protest against the whole
theory laid down. . . . We only say, " Do as everybody else does.

If I propound something novel, I don't claim a patent. I don't require

that I should be protected. . . . Why go and ask Government to do
what is injurious to society at large, and to yourself ultimately]" Out
of so many patents there were really very few from which the public

derived any benefit.

Mr. Webster said, in reply to iMr. Coryton's observation that no
patent was worth anything, he (Mr. Webster) thought they were wortli

too much. This was a case in which people reasoned for the abuse
against the use. Nobody now contended for the abstract right.
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By William Hawes. 1863.

Our patent law is based on an erroneous principle ; is inadequate
to accomplish the end it professes to attain ; and is prejudicial to the
country. It fails to reward where reward is due, but rewards where
it is not due. It fails in the protection it contracts to give. It

induces the circulation all over the world of the best possible descrip-

tions of our most recent improvements and discoveries to the benefit

of our rivals. It imposes an arbitrary and unfair tax on our industry,

which the honest man pays, and the dishonest man evades. It checks
rather than stimulates improvements; it encourages litigation. It

gives a false and injurious direction to industry, and encourages secrecy

and distrust. It oppresses the rich and deludes the poor inventor. It

teaches an unsound dependence on the law, instead of encouraging
individual inquiry and self-reliance. It is almost the only remnant in

our Statute-book of protection to individual interests, in opposition to

those of the public, and of the maintenance in its entirety of the

principle of monopoly.

" Is THE Granting of Patents for Inventions conducive

TO THE Interests of Trade]"

Discussion. 1864.

Mr. Edgar.—The Patent Law Amendment Act was passed. The
provisions of that Act, as we all know, were entirely in favour of in-

ventors ; it reduced the fees, and gave very considerable advantages to

patentees. ... In consequence of these facilities patents have been

multiplied to an enormous degree, and the question therefore is, whether
any remedy can be applied, or whether the whole system ought not to

be swept away.

Mr. R. a. Macfie.—Mr. Webster stated that the interests of

British trade might be identified with four things, the cheapening

of production, the saving of labour, the discovery of new markets, and
the reduction of prices. ... I fail to agree with him that the patent

system has, on the whole, had these effects. My belief is that the same

invention often occurs to many minds, and I think it is not obviously

just that any one of those minds should get an advantage over the

others. Undoubtedly the patenting of an invention in one country has

a tendency to make the goods manufactured dearer in that country than

in countries where the invention is not patented. . . . Nowadays, the

hindrance of fourteen years is very serious, so rapid is now the race of

competition. . . . While we British manufacturers stand with our arms

folded, waiting till the expiration of the fourteen years, our rivals

abroad do or may at once step in, use the inventions, and compete with

us in our own markets ; at any rate, they get too frequently the use of

inventions free, for which we alone pay, or are expected to pay, the

inventors' rewards. Until a small number of years ago, British manu-

factures were protected by high customs and excise duties. These have

been equalised, and there is now no protection. There is no discrimi-
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nating duty on articles, whether imported from abroad or manufactured

in this country. But in steps the patentee, and he says, " I charge you

Is. per hundred, or 5 per cent, ad valoiem for the use of my patent."

The British manufacturer has to pay this 5 per cent. It is a duty paid

by him, call it by what name you will. It is a tax or duty levied by

the authority of the Crown. Now, say that the manufacturer in Ham-
burg or Ha^Te manufactures the same article- without being, subject to

any such charge for the use of the patent, he sends it through the

British ports, and it is passed through the British Custom House, with-

out any countervailing duty being levied upon it. Is that royalty not

a 5 per cent, duty which the British manufacturer has to pay, and from

which the foreign manufacturer is entirely exempted 1 It is a protective

duty to foreigners. It is a differential duty clearly adverse to British

interests. When this argument was brought forward at the Inter-

national Association Meeting at Ghent last year, after the discussion an
influential member of the Financial Eeform Association of Liverpool

said, " I think I see how we can manage it—let the Customs discrimi-

nate between articles which are subject to patent duty and those which
are not." Now I would ask you what a labour that would be to im-

pose upon the Custom House. Mr, Gladstone, as we all know, in his

admirable reforms has been reducing the number of articles subject to

duty from 1300 to now about 40 ; here would be a restoration of the

whole to the category of goods examinable, and subject, it might be, to

a variety of duties. But the thing is not only so vast a labour as to be

impracticable—it is in its very nature impossible. Who can tell, by
looking at a candle, or a piece of soap, or a piece of sugar, or a piece of

paper, by what patent process they had been made 1 It is impossible

to do so
; therefore, as long as you maintain patents, and pay for them

by royalties, you must continue to subject British manufaf>turers to

duties to which their foreign rivals, in many cases, are not subjected.

. . . When a manufacturer invents something for the promotion of his

business, he has the reward in the improvement of his business. If an
engineer invents a new engine for the supply of his customers, the busi-

ness he does in the engines, and the prestige he acquires, are an ample
and a large reward. But we need not depend even upon that. If

manufacturers in any particular line of business feel that there is a
desideratum, will they not, if the patent laws are abolished—as I have
done myself—go to some engineer and say, " Will you be good enough
to try and invent something that will serve this purpose 1" The man
of bi-ain will then apply his head to the work ; he will develop his plan,

and the manufacturers will combine and give him a honorarium, or pro-

mise him a business that will be as good to him as a handsome fee. But
I have never hesitated to say that I think the rewarding of inventors—the fostering of inventions—is a matter of national concern. The
burden of paying for inventions ought not to lie on the manufacturers,
whom you expose to unrestricted foreign competition, but on the State,
at whose request, and not at the request of the manufacturers, the
patent system is maintained. The institution of the patent system is

a matter of 250 years ago. At that time trades were few, and those
few trades were not highly developed. It was, therefore, at that time
a right thing for the Government to give a promise of a long monopoly
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to any person that should introduce a new business. But patents now
are very seldom indeed the introducing of a new business—they are

generally the perfecting of an existing business. Again, if the inventor

is a working man, it is exceedingly difficult for him to go through the

very first stages of obtaining and introducing a patent. He is obliged

to associate with himself some capitalist, and how large a share of the

spoil that capitalist carries off is well known. The present tendency

of patents is to restrain the working man from publishing his patent.

Such a man says :
" I have seen something while engaged in my

master's employment that I may be able to work out by-and-by ;" and
locks it up in his breast. He waits an indefinite number of years

for a period when he shall be able to set up some little business for

himself, and work out his invention. Thus too often the invention is

lost. Much better for the working man would be a system by which

he might be able to obtain for his invention some comparatively small

but instantly paid reward—some £10, .£100, or £1000, that he would
receive when he goes and tells his invention to the Government officer.

But more than that ; this is a working man's question in a very much
more important sense than has yet been brought before you. If there

were no patent laws, the working man, from the necessity of the case,

introduced by his master into a knowledge of the new invention, would
acquire the mastery of its principles—the mastery of its working.

That knowledge and that mastery would be capital to him ; it Avould

be as much capital to him as money or manufactory is the capital of

the master. It is better to him than money—this knowledge which he

has acquired. Armed with this valuable possession he could go to any

other manufactory, secure of high wages. His employer would rather

retain him, however, by an augmentation of wages. But by the inven-

tion of patent laws we dejirive him of that advantage. So that if there

is any particular class that ought to desire release from the thraldom

of the patent laws more than another, it is that of working men.

Mr. R. D. Urlin.—I was very much disposed at one time to think

that patents were advantageous to the public ; but a great impression

was made upon my mind by the opinions against tlie system expressed

by Lord Granville and M. Chevalier ; and I cannot imagine that in

England or France two names can be quoted carrying more weight

than those I have just named. ... If an invention is a valuable or

useful one, the inventor should be recompensed by the State. And I

venture to think that although any remuneration to be given by the

State to an inventor could not be fixed at first as to its amount, it

could be fixed after a short time had been allowed to elapse, during

which time the value of the invention could be fully and satisfactorily

tested. ... In my opinion it is clear that, by getting rid of the patent

laws altogether, you would at once get rid of a source of great incon-

venience to poor inventors, and at the same time develop a system of

freedom of trade which would be found, in the long-run, to be greatly

conducive to the interests of the whole country.

Mk. Fisher.—The proper legitimate object of an invention is a

reduction in the cost of production.

Mr. Webster.—I would like to say one word as to a proposal which
has been made by Mr. Macfie to compensate patentees. Mr. Macfie
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proposes that the patentee should have an absolute right of property

in his invention for three years, and that after that time it should be

competent for the manufacturer to call upon the patentee to have his

patent valued, it being understood that the valuation should take into

account the utility of the invention, the cost of preliminary trials, and

originality. I think that this proposal of Mr. Macfie's is a practical

one.

After some further discussion, the following resolution was put and

carried unanimously :

—

" To recommend to the Council to consider whether any and what

alterations may be made in the mode of remunerating meritorious

inventors so as to promote the advancement of practical science, and

the relief of manufactures and trade from inequalities alleged to arise

from the present system in cases of competition with manufactures

carried on in other countries."

By William Spence.

As a patent is granted on the simple allegation of the applicant, it

is reasonable that he should be required to answer any objections that

might be urged against the validity of the grant, either as to want of

novelty or insufficiency of specification.

Some of the Objections to Patents for Inventions.

By R. A. Macfie, M.P. [then.] 1869.

It will not be amiss to begin consideration of this important and
generally misunderstood question with a definition of some words we
use.

A discovery is newly-acquired knowledge, obtained either by accident

or after investigation, of principles or qualities which may, by being

put in practice, serve some useful purpose.

An invention is a method or idea, by acting on which a discovery may
be turned to account for the making or doing a thing. Sometimes the

line of demarcation between a discovery and an invention—the addi-

tion to the former which constitutes the latter—is very narrow. For
instance, a patent was granted for the use of alpaca in umbrella-

covering. That idea went a very little way beyond the idea that

alpaca, like any of the accustomed textile fabrics, might serve the pur-

pose. The one was as meritorious, i.e. as destitute of merit, as the

other. The invention of a method of perforating paper to make it

easily parted asunder on certain desired lines, went but a little way
beyond the idea of the tiling, that is, beyond what is mere discovery.

I say discovery, because in the eye of the law, according to certain

advocates of patents, in this matter discovery counts for nothing. If

the discoverer is also inventor, well for him. On the other hand, no
matter to the inventor whether he is discoverer or not. Again, take
the centrifugal machine. Under the name of hydro extracts this simple
and beautiful instrument was for years familiar to many as a valuable
l)atented a]»pliance in the washing and drying of clothes. The mode
of applying it for the expulsion of liquor of crystallisation from a
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ma-ma of sugar was a very short step beyond the idea or principle of

doing the thing. Patents were granted to other parties for this appli-

cation," which the patentees of the machine itself had overlooked.

Faimts, or Letters Patent /or inventions, are grants or documents by

which the Queen invests favoured persons, whether foreigners or sub-

jects, with a portion of her royal prerogatives, and in truth with powers

more than the nation allows the Sovereign or the Government to

exert In virtue of these a patentee (who may not be the farst dis-

coverer, nor the first inventor, but only the first importer or the first

applicant at the patent office), or the assignee of a patent (which he

may have obtained from the patentee for a comparatively small sum)

is able to prevent every resident in the kingdom from making the kind

of thing, or making it in the particular, way, that is patented, and 1

believe also from vending such if imported from abroad, but not (and

here a great grievance is seen at first sight) vending things made abroad

according to the particular way. Yet our greatest and most lucrative

inventions are of the latter character. They effect processes m existing

manufactures ; as examples-take the vacuum pan, the use ot charcoal

the centrifugal machine in the sugar trade, the hot blast, the Bessemer

plans in the iron trade, the great improvements in grinding flour m
the manufacture of carpets, etc. The patent system is an institution

that has grown up in contravention (as I read it) of the btatute ot

Monopolies, and in opposition to the mind of Parliament and oi the

nation, which found expression in that noble declaration of what is

the common law of the realm of England, an institution that enables

any inventor or acquirer of the knowledge of an invention, who has

money at command, to possess himself for fourteen years, or till dis-

possessed bylaw, of these exclusive privileges. Under this system

authority and opportunity are given for tyrannical and cruel acts,

exorbitant demands, unfounded pretensions, and severe wrongs, detri-

mental to British manufacturers and other home producers, as well as

all consumers. . „ , . j v,t7

« Ri<.hts of inventors " and " property in inventions, proclaimed by

their opponents, the advocates of free industry denounce. That inven-

tors have " rights " we contend, but it is all inventors and not merely

the limited number who wish to secure for themselves exclusive pru i-

leges. These rights are, according to their pleasure, to work their

inventions or not to work them, either to teach others their art n

consideration of pecuniary or other personal benefits m
l^f

t"^°'/^ ^^

communicate it gratuitously, or to keep it secret if they like

f^^JJ"^^
without interference with or from the State. Abolitionists ot patents

dismiss, as an attempt to take unfair advantage, the claim tounded on

mere priority of invention or of application, to shut o^^'l
f^J^'; ^

with regard to - property in inventions," they contend for that too but

it must be, so far as our laws go, potentially common, and not ex-

clusive property; except possibly in some few very specia cases deter-

mined on at the option of and after inquiries instituted ^'X/he
^f^^^'

and then only on the ground of expediency. As to property m land

or commodities, it is based on right as well as on expediency ihe

proper course is to say-" Let new inventions be kept secret »^J
tho^^

who will, as long as they can without compulsion by law and police.
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The time during which public interests will want the benefit it is their

part to convey must, at the worst, in general be short." If such was

a cogent argument in communities and in ages where and when manu-

factories are or were conducted on the small or domestic scale, how
much greater the improbabilities of any secret being kept in modem
Europe, where manufactories are large, and every workman is in a

position to acquire it and carry it off ! How much less the inducement

for the State to step in and prevent the people from enjoying advan-

tages which, in the natural course of events, would soon come within

their reach ! Patentees may allege that this view is not a generous

one. My reply will be. Is your course more generous % Are you not

calling on the State to neutralise the order of nature—to limit for your

sake the rights of society ] As to these rights, I wish very briefly to

remind you that they are in accord with the order and, therefore, the

dictates of nature.

The State does not by its laws constitute these rights or establish

what legitimately is property. It only legislates for the protection of

rights or property already constituted, established, and recognised.

Before law, therefore, these existed. Was it so with regard to exclu-

sive property in inventions'? No. That property could not exist

independently of the State. See how ownership of a house, or lands,

or commodities, has for its subject something tangible, visible, localised,

limited, or contained within certain definite bounds ; something which
the proprietor may use, or occupy, or surround, or guard, and drive

appropriators and intraders from without the State's help— in fact,

even if tiiere were no State and no law \ and all this with the un-

equivocal approval and good-will of every honest man. It is the

very reverse with regard to the subject-matter of patents. These
grant property in something intangible, invisible, unlocalised, infinite

;

something of which the hypothetical proprietor can himself occu})y or

enjoy only an infinitesimal part, and the rest of which it is impossible

for him to keep others from occupying or enjoying, except by the State

making it a penal ofience for a man to do what it is his right and duty
to do, i.e. to use his knowledge, and help himself, his family, and man-
kind, by adojiting in all his workings every known or possible improve-
ment. The in^•('ntor, who asks Government to interfere then in his

behalf, and the Government that interferes, are, by enforcing sole pro-

]»rietorsliip or exclusive occupation within the field of knowledge, that

is, by infliction and exaction of these penalties, acting against the
jtublic good, much as if they restricted the number of acres allowed
to be under cultivation, or the number of ships allowed to plough the
high seas. The diflVrence between things which are both material and
limited in quantity, and things immaterial, which are in their nature
inexhau.stil»K% may be illustrated by another contrast. If a piece of
land is cultivated, or an agricultural imijlement is used, and produces
a cfojt fur one owner, no multi})lication of owners would increase the
addition so yielded to the food of mankind ; but if an invention is

worked by many persons, there will be increase of production corre-
sjionding to the numbers of separate workers. The reason is plain
enough. In the one ca.se we are dealing with a single thing, which is

only a i)oition of the whole land on the globe or whole number of
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implements that may be made ; in the other case, we are dealing not
with a thing but with a universal idea, or principle, or mode, or capa-
bility of making any desired number of single things. There is no
true analogy. There is perfect contrast.

The foregoing observations are directed against the attempt which
many advocates of patents nowadays make, to gain favour for the

idea of " property in inventions," by alleging that it is demanded by
"justice to inventors." According to my view, justice to inventors

(some of whom we know do not wish patents, which they think un-

necessary or a hindrance, though this is not a universal feeling, and
indeed very far from it) allows no such demand. Dismissing that as

a political and commercial heresy, let us meet opponents who rest their

defence on the ground of expediency. The best of the appeals made
to us are based on that ground. Indeed, most defenders of the system
of patent laws urge them in order to elicit fresh inventions for public

benefit. But, strange to say, all this proceeds not from the miners,

and manufacturers, and users of new inventions, who are the parties in

the nation most able, by their position, to speak with weight, but
chiefly from the few hundreds of persons who take out patents ; not
from the many who, it is alleged, would be benefited, but from the few
for whom the patent system secures the abstraction which they covet

from the public domain. These last are organised and banded together

for the maintenance of the institution around which they rally. Why,
if patents are indeed so advantageous, this contrast—the coolness of

the one, and the ardour of the other ] The rejoinder of the defenders

through their mouthpieces is a charge against manufacturers and other

master industrials, that they dislike and grudge to adopt improve-

ments, because of the trouble and expense of introducing new machinery.

Who will believe that this prejudice, this folly, prevails extensively,

who knows the lavish expenditure on works, and the powerful stimulus

to outlays, which competition to produce the best and cheapest articles

effectively presents % But even if the reply were satisfactory with

regard to costly machinery, would it tell with regard to cheap machinery,

and with regard to chemical processes that require little machinery 1

These are equally, and, as a matter of fact, much more frequently,

patented than the other. The real state of the case is, that heads of

establishments, as a general rule, value and hail improvements ; but

they begin pretty extensively to object to the principle and practice of

patents. That principle and practice is absolute monopoly, leading

sometimes to refusal of " licences," and oftener to intolerable, and in

most cases to smart and stiff, exactions for these partici})ations in the

monopoly. Some opponents complain of this word " monopoly." The
abolitionists object to the thing which they cannot deny is of the

essence of every patent. As to licences, if they are granted, and as to

royalties, if they are not intolerably high, no thanks to the law. The
law cruelly—though I know from inconsideration only—exposes

British industry to the risk of extortionate charges. But, be these

charges high or low, they are amenable to this arraignment, that they

are from their very nature, even when there is no abuse, unequal, as all

must allow, and unjust, as some of us call out ; for what patentee holds

himself bound to subject all his licences to the same rates of royalty '?
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And though he .vere to do so, does his own rivalry, having no royalties

to ply, with others who have these to pay, not put a diflference between

him and others ] What is worse, more odious and more anti-Bntish,

our industry is continually exposed to competition, not merely in the

markets of the outer world, but in those of the United Kmgdom itself,

with foreigners who are paying no royalties at -"' ^^^^^^^^^Pf^f;;^.
royalties amounting in some cases to a splendid profit. By way of

illustration, take the following case :-In Prussia there are no Bessemer

patents, hence Prussian iron manufacturers triumph in tendering

against ours. Again, in Holland, where patents are to cease on the

lit of January next, there is a keen and formidable contest with

British refiners of sugar for the supply of foreign and British markets.

Now with the small percentage of profit usual m that business, can

these our fellow-subjects stand the heavy exactions to which they were

in my experience accustomed, and are daily becoming more and more

exposed] Let this ill-treatment cease. It never was intended. It

results from the cessation of commercial protection being accidentaUy,

and not designedly, left without the rectification of release from taxes

to patentees. It would be the infatuation of vain pnde to act as it

our British skill and dwindling superior advantages could contend with

success under advantages none the less galling because artificial and re-

movable There is no need to weight ourselves thus in the race of the

industrial arts. It is not chivalry but Quixotism to do so. The State

will do well, as such, to endeavour to obtain for her industries early and

complete knowledge of every improvement, but also, and at the same

time, its free use. This she can hopefully do by other and more

effectual stimuli. In money rewards and marks of honour she has a

vast reserve of power wherewith to call forth inventions. Let it be

brought iato exercise. That will be policy, not only patriotic but also

phUanthropic. It wUl be national economy. The price at present

paid is nationally most profligate extravagance, excusable only because

perpetrated in ignorance. This extravagance is two-fold ;
it respects

money and distraction from business. As to money, an authority

which, if I were to name it, would command the utmost attention,

lately 'represented in my hearing that of every hundred pounds that the

patent system, by its royalties and augmentations of price, cost the

country, not more than one pound reaches inventors. Add to this the

value of trades and employments which Britons miss or lose, and how

dearly do we pay for this whistle ! As to the other mischief of magni-

tude just spoken of—distractions from business,—realise if you can the

excessive demands on time and thought which the theory and operation

of Oiis coddled patent institution imply and require.

1 invite this Association to consider whether it is fair, or sensible,

or safe, to subject industry, along with the heavy pecuniary burden of

royalties, to the nL-ccssity of undergoing the formidable amount of work

and trouble v.hich I will now very feebly and inadequately set forth, as

encounten'cl by some master who is a man in easy circumstances, but

which would be insuperable obstructions when encountered (the sup-

position caiTies absurdity on its very forefront) by a working man or

any humble toiler on the small scale. Such an inventor as this would

be baffled at the outset, and be tempted to conceal his improvement.
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Thus, the patent system, alleged to have the merit of securing divul-

gence and publication, would have the exactly opposite eflfect. Reduc-

tion of the price of patents would not, it will be seen, touch the

objections I proceed to illustrate, which I must do incompletely and

only suggestively, for I must be brief. Persons familiar with patent

procedure can easily make the picture I proceed to draw in outline

vivid. A manufacturer makes a discovery, suppose it is of a new pro-

cess, and would at once introduce it in practice. But what if it is

already patented ] You say, he would know by what is going on in

his trade. How should he % The patentee's or his licencee's works

may be hundreds of miles away, or, if near, may be closed against him

a thing rather habitual than otherwise. But what if patented, yet

not anywhere worked \ It may be objected that the patent office

prints all specifications. Yes ; but how is the manufacturer to get

access to these valuable storehouses or lumber-rooms ] Is he to buy

the whole series in order to learn whether the coast is clear ] No
;
he

may go to some place where specifications of patents are kept for public

inspection. He may, that is, journey to London, Liverpool, Edinburgh,

or some other town which he may learn about. But that is only the

beginning of his work. When there he ransacks vigorously hundreds

of°specifications, very tedious and very mystical documents, and is

sorely puzzled to understand them. At length he lights on some that

seem to touch his subject of search, but, unable to settle to his own

satisfaction whether these really do stop the way, he calls in a patent

agent to advise him. The professional eye detects danger in one or

more of them. The matter is still not clear. A case is made out and

submitted to counsel. The opinion obtained is adverse. Our manu-

facturing friend, determined to give himself and the public the benefit

of the improved process, declares himself ready to treat for a new

licence. Where, however, is the patentee to be found \ He has emi-

grated perhaps. Correspond with him if you can get his address.

The address is got and a letter is written; after long delay the

answer comes. He has sold his patent rights. The assignee, however

by good chance, has not emigrated, but he lives very far off. Personal

communications are wanted. The parties meet. " What is the extent

of the intended operations?" This and other information is furnished.

Then comes the assignee's demand. It is exorbitant. " K you don t

like it you may leave it." The manufacturer feels aggrieved. He

cannot afford so much; but what is he to dol He yields. Perhaps

though, as often happens, the discoverer saves himself the trouble of

making investigations. Not knowing iiny reason to doubt his pnority

any more than his originality, he summarily introduces the process.

Time passes on ; a large trade is done. By and by a patente^, or,

much more likely, the assignee of some patent which he has purchased

for a comparative trifle, raises two actions ; one to declare this honest

man an infringer, the other to obtain compensation out of his profits,

and this whether there were profits or no.

But our manufacturer may be one of those keen men who secure

patents for the sake of shutting up the road against every neighbour

who >vill not pay them royalties, or, without any such propensity, he

may be wide enough awake to see that, if he himself do not take out
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a patent somebody else—a plagiarist—may secure the monopoly over

his head, and make him liable to pay for the use of this, his own inven-

tion ! He is tempted, therefore, to apply for a patent. The steps he

has to take show us how unsatisfactory, as a system, patenting is. He
has to begin, in secret, and therefore under manifold disadvantages, to

make an indefinite number of experiments, and trials, and alterations,

and observations, for which he finds it most desirable to call in help,

and take advice from other persons. Fear of exposing what he is

about disenables him to do this freely and satisfactorily. He feels

sorely the hurtful pressure of haste to complete his investigations and

operations speedily lest he be intercepted. He completes them. Putting

himself into the hands of a patent agent, he incurs the cost and trouble

of preliminary searches and opinions, much as represented in an earlier

part of this detailed illustration. That he will do if he acts fairly

to the public (which there are too strong grounds to believe is very

often not the case, and sad are the wrongs and misdeeds that are thus

cloaked and perpetrated). Whatever be his course in this respect, he

becomes duly a patentee. He hopes he has steered clear of obstruc-

tions, and got all secure. But wait—he is attacked from two sides.

He has to face actions against himself as an infringer, and against his

patent as invalid. After much anxiety, much labour, much expense,

and many absences from home and from his own proper business, he

is, let us suppose it, so uncommonly lucky as to be victorious. How is

he to reap the advantages which the patent, now established as valid,

somewhat delusively promises him? Is he to hawk his invention, and
puff it all over the kingdom 1 How can he % His legitimate occupa-

tions already absorb his whole time : and even were it otherwise, he

has as little aptitude as taste for such work.

Grant now that all these difficulties disappear under pressure, will

the puffinc: and hawkins; suffice 1 He has a deal more to undergo. He
must exhibit, must teach licencees, must help them, may even, in order

to set them right when they go wrong, or before they go wrong, require

to visit their premises, perhaps at a great distance from him and from

one another. But that is not nearly all ; self-interest, even more than

regard for his licencees, bids him take jiatents in a number of other

countries. Similar, and from difference of language and habits, more
irksome, is the ordeal there. When all privileges are fully obtained

(suppose him again perfectly successful), the result no doubt generally

is that he finds the tsisks he has undertaken are too much for him. He
neglects them, or perhaps, by attending to them is ruined. For he finds

he must jrive up in despair some part, probably the greater part, of his

prize and his expected emoluments. So he transfers them, if he can.

to some speculator for a trifle ; but no trifle do the licencees pay.

Wlion T speak of licencees it will be understood that I regard them as

intermediates, or channels, through which, on the one hand, the bene-

fits of the improvement are conveyed, and, on the other hand, the

burden of the royalties is transferred to the nation. It is not entirely

so, for, in the jrrowing number of instances where foreign competitors
escape the bur<lon of paying for inventions, though they use them and
benefit by them, licencees cannot pass that burden off from their own
shoulders on to those of consumers—the nation.
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This consideration brings into view the changed aspect of the patent
question since protective duties on imported manufactures, and in favour

of home-raised or home-made productions, have ceased. While these

lasted, the domestic markets at any rate were preserved from the un-

equal and, let us acknowledge it, the unjust competition. Let another

fact be remembered, too, by well-meaning defenders of the atalus quo

nunc, namely, that concurrently with the development of our free-trade

policy, and continuously since, continental nations have made rapid

and remarkable progress in ability to compete. Fourteen years' post-

ponement of the free use of inventions, which was before that change

an evil comparatively light, is so no longer. The struggle is becoming
one for existence. Every unnecessary restriction, therefore, that hinders

free use and presents to British manufacturers the alternative of being

wounded by the one horn of his dilemma—subjection to the patent

tax, or by the other horn—inferior goods and too costly operations,

must be regarded as a wrong done to them and an injury to the nation.

Under difficulties which legislation does not create, and impartial

legislation cannot remove, British sufferers will bear up cheerfully,

saying not a word. But why should they, or we, be silent if the diffi-

culties against wiiich this paper is a protest are entirely factitious and
removable? What would be the multiplied and manifold mischief if

the patentee interest were successful in simply cheapening patents, and
thereby doubling the number of these forbiddings of knowledge!
Surely, it may be asked of my opponents—^Are you aware of these

evils] Do you deny their existence or their force? You cannot.

Then are you indifferent? Eather, I trust, you sympathise and are

patriotic. Feeling and acting thus, estimable inventors, we will honour

you and deal well toward you. At the least I claim from any such

who are now present, upright and earnest resolution to do no harm to

other interests in maintaining their own, to relinquish the present

system if it is, as I contend, incompatible with free-trade (an essential

condition for which is freedom of industry, le Hire travail) and join with

me in trying whether Ave cannot devise and secure a better system.

If time and space permitted, I should like to review the effect of the

patent system on the great body of inventors, to whose progi'ess its ol>

structions are hindersome ; on the many poor inventors, and on working

men, a portion of the community whose well-being is closely connected

with absence from every restraint upon the demand for, and the ro-

muntTation of, labour, and to adduce reasons for concluding that to

abolish the system would render all these im])ortant service. This M-ould

be especially the case if any other system—-one of direct and equitable

(n)vernment rewards—were substituted, which would stimulate and

promptly recompense inventing, and publishing of inventions. To
merit and receive the lowest of the rewards and acknowledgments

which I have elsewhere exhibited in the form of a scheme ready to be

considered, would of itself be more than pleasing ; it would be a testi-

nionial and recommendation permanently valuable and useful.

As for myself, I am not unfriendly to inventors, but I claim on behalf

of the body of the people that, if the State continues to take under its

charge the remuneration of invention, this shall be done in some way
VOL. II. d
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that will not conflict with national rights and interests. Justice before

generosity. It may be generous to the few, but it is injustice to the

many, to grant patents if these on the whole do more harm than good

to the public, which the abolitionists maintain is the case. The whole

question of harm or good is one of degree, a balancing the arguments

and advantages in favour of reforming the invention monopoly system

against those in favour of abolishing it. I contend that the latter pre-

ponderate.

Mr. Frederic Hill.—Two committees appointed by the Society

had recommended as an experiment that inventors should have the

option of leaving their remuneration to be awarded by the State, on

proof of the value of the invention, and he believed many of them

would adopt such a course. The result would probably be so satis-

factory that the plan might gradually be made the rule, and patents be

altogether abolished. The hardship urged by Mr. Macfie of British

manufacturers having to pay a royalty for the use of inventions, while

foreigners could use it gratuitously, might be removed by the intro-

duction of international i^atents analogous to international copyright.

Mr. Dircks, in reply, remarked on the importance of discrimination

between inventors and improvers. The latter should be allowed

patents for only three years, w'ith power of extending them in excep-

tional cases. [Yet the Attorney-General would give at once twenty-one.]

Mr. Macfie, in reply, admitted that there should be a stimulus to

inventions, but contended that it ought not to take the shape of

restrictive privileges, hindering their free use by our own manufacturers,

while foreigners used them freely. Mr. Bovill, for instance, charged

6d. a quarter on wheat ground by his process, whereas foreign millers

used it without payment, ... He had understood that ]\Ir. Bessemer,

whose patent was impracticable and unprofitable except in combination

with ^Ir. Muchet's, refused a licence to a house which would have ex-

teusivel} practised it.

By Sir William Armstrong, C.B., LL.D., D.C.L., F.R.S. 1870.

My own opinion is, and always has been, adverse to patent laws.

Not that I think that the authors of valuable inventions should go
unrewarded, but because I believe that in the great majority of cases

a successful inventor makes for himself a position which, in its pecuni-

ai-y consequences, carries a sufficient reward, and because I maintain
that the State could well afford to be liberal in special cases of hard-

sliip, in consideration of the vast saving that would accrue to the public

if relieved from the burdens of the present system. Whatever question

tliere may be as to the policy of abolishing patents, it must be admitted
that the law of patents as it now stands is disgraceful to legislation.

If we are to have patents, they should at all events be granted with

discrimination. The transaction should be in the nature of a bargain,

in wliich the public, in consideration of submitting to the disadvantages
of a monopoly, are to acquire the use of a valuable invention Avhich

would otherwise be lost to them. Before such a bargain is concluded,
an investigation should be made, to ascertain whether the offered

invention is worth its price.
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PATENTS AND INVENTIONS.

We read of " intellectual property." Whatever else is compre-

hended under this name, it extends to invention, which may fairly

be regarded in some of the aspects in which, jerkily enough, the pre-

ceding pages regard and present literature. Patent- right is, like copy-

right, a State grant of permission for a limited period to intrude on

the public domain, given as a security for the worker-out of an

invention, to warrant his incurring of expense and to compensate

him liberally, but given with a condition or conditions and a

limitation. Hitherto these have been of the very smallest, viz.,

the patentee must specify clearly the nature of his invention

and be content with a monopoly of at the longest fourteen years.

The Patent Bills of the Government (for which thanks are due,

as an attempt to begin a much needed reform in the interest

of the public) aim, inter alia, at introducing another limitation/

viz., they wisely would compel him to give licenses allowing all

other persons to at once use the invention on fair terms. I

hope, also, a patentee will be required to practise his art, himself or

vicariously, in our own country. If the arguments so awkwardly

presented in this brochure are well founded, seeing patent-right

is not an acknowledgment of inherent rights but a concession of

privileges, and seeing an invention is not property but power (i.e.

power to debar others from doing or using a particular thing, and

to tax other people who do it or use it), the State ought not to

diminish the people's liberty, and give such power without an

adequate compensation ; there ought to be an equivalent. It is

convenient and necessary to regard this equivalent as estimable

in money. If it were possible, every invention, and the labours,

losses, and risks of perfecting, practicalising, and introducing it,

should be valued, and a price be ,put on the service it renders to

the public, after the realising of which price in profits or royalties,

by means of the monopoly or its revenues the patent should be ter-

minable, sufficient payment for the service presumably having been

by that time received. Or else, there -should be some regulation

of the price of the articles made vmder the patent.

The extent to which copyright interferes with British trade is

infinitesimal compared with the extent to which patents do.

* This was in type before the Bill for the present session was read a first time.
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This consideration deserves to be well weighed in a period when

foreign competition is so keen, and is advancing so threateningly.

How can British artisans and producers stand their ground if their

hands are tied, by being debarred from the use of inventions which

their rivals get the benefit of free of all charge, or if they enjoy

the use of them only on payment of fees and royalties so excessive

that they amount to a discriminative duty, protective not of our

own industry but the industry of foreigners ? My conviction is that

Britain could thrive without patents, but if they are to be con-^

tinned, the adroit pretension that an invention is property must

be dismissed summarily and the true idea be laid hold of, that it

is a service rendered by quasi-state functionaries, who, like the

gentlemen of other State departments, voluntarily engage them-

selves, and should be content with fair and reasonable emoluments.

One thing is clear, that independent of State recognition (and that

means State powers) an invention would be no projxi't]/, except as

a secret is such. The State, as a party to an arrangement deeply

affecting the general welfare, is entitled to claim and participate

in the advantages,—indeed as trustee, or agent for public interests,

is bound to negotiate a sufficient quid pro quo; or, to put the

case otherwise, it leases the use of a certain range of its territory,

and grants rights and powers there, and in doing so must prescribe

and fix proper terms, must see that the transaction is equitable

and useful—tliat the rights and powers on the one hand are

not injurious, on the other hand are positively advantageous, to

the interests it is called on to promote. We cannot complain that

these views are denied as erroneous, but they are not made the

basis and guiding principle of legislation. Their application ib

no doubt somewhat difficult, but why fold our arms, shut our

eyes, and let tilings take a destructive course ?

A word may be added as to trade marks. These rest on a

different ground from both copyright and patent-right. The
object of our legislation there is to prevent the criminal use of a name
or distinguishing indication, in fact to counteract falsification or

forgery, which would not only deprive traders of a reputation

they have laboured for, but would mislead the iMiblic.
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THE GOVERNMENT PATENT BILL.

To the Editor of the Daily Review.

Sir,—I have read with interest the Attorney-General's speech

delivered in introducing his Patent Bill, and thongh the time

has not come for entering on an examination of the measure itself

(a task I leave to others), I hope you will allow me space for a few

observations.

The learned gentleman told the House that " the Eoyal Commis-

•sion of 1863 . . . arrived at a conclusion favourable to the

maintenance of the Patent Laws." A very high authority (an ex-

Cabinet Minister) declared the very reverse. The Commission's

report, however, is what we must rely on. It closes thus :

—

" While in the judgment of the Commissioners the changes above

suggested will do something to mitigate the inconveniences now
crenerally complained of as incident to the working of the Patent

Liws, it is their opinion that these inconveniences cannot be wholly

1 .moved. They are, in their belief, inherent in the nature of a

1 'atent Law, and must be considered as the .price which the public

' 'Hsent to pay for the existence of such a law," In accord with

these words, more than half condemnatory, the chairman of the
'' ommission—the present Earl of Derby—on my motion for the

'olition of patents, concluded a remarkable and forcible speech

'thus :
—

" He was convinced that the Patent Laws did more harm
t'lian good. . . . He should be content to leave the question in the

i lands of the Government, and he thought it was well worth con-

sideration whether they could not, starting on the ground that the

:i Volition of the Patent Laws, wholly or partially, was desirable,

institute some inquiry with the view of discovering, if possible, the

li'.st substitute for them in certain cases." As to the House of

Commons' Committee of 1871, to which also the learned knight

ixfers, it was so constituted as to preclude any serious expectation

of a verdict against patents. The motion for its appointment was

nmde by a favourer of patents, who also presided over it. Only
two members of the opposite way of thinking sat in it, for the

Right Hon. Robert Lowe, who would have been a tower of strengtli

to their side, was by his engrossing engagements as Chancellor of

the Exchequer unable to attend a single meeting. I am surprised

that the learned gentleman attaches importance to the Vienna

Congress of 1873. It was an imposing muster of pro-patentists.
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Every one who feels keenly, because of seeing clearly, the

danger to British commercial pre-eminence threatened by patents,

will view with the greatest alarm the Government's unexpected

proposition to grant patents for twenty-one years. I have looked

over the Blue-books beside me to see if they encourage this

portentous aggravation of universally (even by its supporters)

admitted evils of our patent system. The index to the House of

Lords Report 1851, contains- an enumeration of the " defects of

present system," thirteen in number. Among these undue short-

ness of the term does not find a place, nor is it touched by any of the

several " remedies proposed." One witness appears in favour of

extension. However he, when asked (Q. 1741), "Would not that

be a question that the Privy Council could determine, if in the

first case a patent were granted for a short term, it would always

be in' the discretion of the Pri^'y Council to grant it for a further

termy when it appeared that the circumstances of the case required

it?" made this answer, " Yes, but how would you decide in the

first place?" Again, to a question substantially the same as

before, he answered, " Yes, the Privy Council do determine that."

Further pressed, he only said, " The expense of the Privy Council

is so great ; they are not liberal enough in their extensions."

The next inquiry was that by Eoyal Commission, whose report,

made in 1865, is before me. Prefixed to it is an elaborate analysis

of orai and written evidence. The only opinion favourable to a

longer term than fourteen years is Mr. E. A. Cowper's, who
" would have patents granted for twenty-one years ;" until we
come to the heading or question, " Is it expedient to make any,

and, if so, v/hat alterations in the law relating to prolongations

and confirmations ?" Hereon there is evidence from Mr. Reeve

of the Privy Council, Mr. Leonard Edmunds, Mr. Woodcroft (whose

evidence in 1851 I have already quoted). Justice Grove, Mr. M. E.

Smith, the late lamented Mr. Webster, Mr. Curtis, Sir F. Crossley,

myself. Lord Chelmsford, Lord Selborne, Lord Romilly, Mr. H. Blair,

Mr. M. Henry, and from the Chambers of Commerce of Leeds, Hud-
dersfield, Nottingham, ]6irmingham, Bristol, and Belfast, as weU as

from fifteen persons and firms selected by the Chambers of Commerce
of Birmingham, Bradford, Manchester, Halifax, and Liverpool, from

the Patent Law Reform Association, the Inventors' Institute, the In-

stitute of Civil Engineers, and the GlasgowPhilosophical Society,and

from Mr. Cowper already quoted. Excluding the evidence of this

last gentleman, and the opinion of an unnamed Scotch engineer in

favour of an enlargement " to seventeen to twenty-one years,"

there is not a word visible in support of a longer term, but the
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following witnesses allude to prolongations :—Mr. Eeeve (the

enlightened editor, he was or is, I believe, of the Edinburgh

RevievJ), Mr. Edmunds, Mr. J. S. Russell, Mr. Piatt (the majority

of whom are notable opponents of patents), and the Inventors'

Institute, the last of whom think " prolongations should be granted

more freely." I pass over the indications in favour of a shorter

term, but call special attention to the decision of the Com-
mission—"That in no case ought tlie term for which a patent

granted to be extended beyond the original period of fourteen

years." To the report containing this emphatic deliverance, the

names are adhibited of Lord Derby, Lord Overstone, Lord Hather-

ley. Lord Cairns, Justice Grove, the Eight Hon. W. E. Forster,

the late Sir W. Fairbairn, and Mr. Waddington. Mr. Hindmarch
dissented, and Sir W. Fairbairn, both of whom, though thinking
" fourteen years amply sufficient in the greater number of cases,"

would admit of occasional prolongation.

Coming to the House of Commons Committee of 1871, I find in

the index to the evidence nothing that bears on the duration or

term of patents except what I now quote :
—

" Suggestions in favour

of different periods instead of a uniform."

—

Jitstice Grove. " Very
rare occasions on which a longer period than fourteen years might

be required."

—

Ibid. " A limited period of three years sufficient

in many cases."

—

Ibid. Even Mr. Webster's "concurrence" is

stated. Lord Selborne.—" The shorter the time the better."

Crittenden (American) saw " difficulty in varying periods." Sir

W. Armstrong contemplated " extension of protection when the

patentee has proved he deserved it, but arbitration would be much
better."

I have not the evidence taken on the following session within

reach, but the Committee's final report, which gives nineteen

recommendations, is silent as to extension of term, ignoring the

question entirely. (See p. 33.)

In conclusion, as to the Vienna Patent Congress, 1873, its

resolutions contain this :
—

" A patent should be granted either for

fifteen years, or be permitted to be extended to such a terra."

Mr. Webster, in his official report, remarks on this :
—

" Upon
this resolution little discussion took place. Eeference was made

to the powers which exist for the extension of the prolongation of

patents for the United Kingdom by the grant of new patents for

a term of seven, or even fourteen years in extreme cases ; also to

the abandonment of the power of extensions in America contem-

poraneous with the extension to the term of seventeen years in all

eases, but the foregoing was adopted without amendment. The
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term of patent in other countries varies from two to fifteen or

twenty years."

It must strike the uninitiated as passing strange that a Govern-

ment that comprehends among its leading spirits Lords Derby and

Cairns, whose enlightened views we have seen in the foregoing,

should, through its Attorney-General, present a bill containing

sucli an unwarranted and dangerous aggression on public rights as

the proposed elongation to twenty-one years. Sir John Holker

must surely have got infected with the purblind modern heretical

theory that an invention, which at best is the subject for a grant

of privilege, is property ; else why does he burden trade and the

people with a tax to inventors for seven years beyond the term

which satisfies the desires of the parties immediately concerned ?

Compulsory licensing, happily, is provided for by the bill, but

only after three years !

It, however, contains a clause, to which only I will at present

advert, viz.. No. 26:—"A patentee may assign his patent for

England, or for Scotland, or for Ireland as effectually as if the

patent were originally granted to extend to England, or to Scot-

land, or to Ireland only," Under this provision may not Scotland

have to pay different royalties from those of the sister countries,

to her disadvantage or theirs ?—I am, etc., E. A. Macfie.

Sir,—You did me the honour to insert, etc. . . .

Engineering, in an article on the New Patent Bill, has the

following passage :

—

" The authorities will select their own standard of ' novelty,'

and will adjudicate accordingly. This is precisely what is done in

Prussia. We all know the result. Almost every application for a

patent tlure is refused, lliey even refused patents for the Bessemer

process and the Siemens regenerative furnace. The rejections are

not because the things specified are identical with what have gone

before, but because tlie authorities are pleased to consider that the

inventions sought to be patented are not novelties, that is, not new
in a sufficiently striking degree. On this point it may be well to

renieml)er that there is notliing new under the sun. Our readers

would be startled were we to give a list of the many prominent
inventions of recent times for which, under the proposed system
of examination, patents would undoubtedly have been refused, to

the serious loss of the community."
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Observe the admission made in the words we italicise. The
object of the editor is to prevent the same thing being done here.

But we cannot prevent it being still done in Prussia. In effect,

therefore, he avows apprehension that our manufacturers will

under the bill enjoy the comparative immunity which wiser, if not

more patriotic, and I hope not less honest, statesmanship secures

to their rivals in Prussia. He knows the complete immunity

which the statesmen of Holland, with no uncommon amount of good

sense, have secured there, and which the statesmen even of little-

regarded Switzerland have jealously preserved for the advantage

of Helvetic industry. One cannot but marvel that the editor

does not see that our ?io?i-immunity is really the imposition

upon ourselves of chains, burdens, adverse differential taxation. In

the article quoted from, the word interest occurs more than once,

but it is that of inventors, not of the public. Why not show pity

for those who have to bear the burden ? His answer no doubt

would be,—exemption from patents is a " serious loss to the

community." This loss it is impossible to prove. If a few inven-

tions should be bottled up, and even lost, set against that the

certainty of crippling our industries, and the loss is a matter of

comparatively no moment at all. How can it be good for our

industries to be exposed for fourteen, not to say twenty-one years

to competition in all markets with rivals who have nothing to pay

for the use of inventions, which use they will obtain (free)

three years before Britons will even on payment of royalties,

—rivals too, who have the shelter and enjoyment, for it is

shelter and enjoyment, of protective duties in their own countries ?

Engineering may plead in extenuation of the wrong (not in justifica-

tion surely !) that after the three monopoly years royalties may be

accepted or the use of the patented inventions on paying royalties

can be demanded. Our reply is,— this is not yet the law, and even if

under the bill it becomes law, there is discretion left to the Lord

Chancellor, who is to judge what the rate of charge should be. He
can hardly allow less than one per cent, ad valorem ; but take

the sugar-refining trade as an illustrative case, and suppose it

subjected simultaneously to three or four royalties, that would

be to burdens or discriminating duties of a shilling per cwt.

Now how can that be afforded out of profits which probably for

some years have not reached a half or a quarter of a shilling ?

It does not follow that the same burden will be laid on the sugar

trade abroad, for, first, the sugar-houses of Holland are no longer

subject to patents ; secondly, even in countries where a patent

system exists, the inventions paid for in Britain may not have been
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patented; but even were the case otherwise these countries by

their protectionism make subjection to patentee-taxes immaterial.

Patents, in fact, are incompatible with free trade. They are a

deadly anachronism.

The same editorial article complains vehemently of the publish-

ing which the bill will require ; and adds, " It is not for the

authorities to force upon the outside public their opinions about

the inventions patented. Let the inventor have his patent, how-

ever trivial his invention may seem." ..." Practically, frivolous

things would be voluntarily abandoned by the inventors either at

once or in due time." " The granting of a patent for a thing which

is trifling can injure no one."

The fallacy of the last two dicta is palpable. As to the first

I remark that it is very difficult for industrials,—the parties

immediately concerned on the side of the public,—however

good the method of publishing that shall be adopted, to keep

themselves abreast of the information a patent-system assumes

they ought to know, and have the means to know. If the Edin-

burgh, Glasgow, Dundee, Aberdeen, Perth, Hawick, and Dumfries

papers in Scotland, and corresponding papers in England and in

Ireland, were employed to advertise all applications for patents,

there might be some ground for alleging that the State which

favours the attack does no injustice to the defence, but there is

nothing of the kind ; and though there were, what would be the

distraction a principal of each concern would have to undergo (for

few underlings could do the work satisfactorily) in scanning and

studying the wording, by no means clear and terse, of thirteen or

fourteen applications daily ! Only think of the time that he must

spend, the correspondence he must enter into. The result must

be that he will give up the task, and in despair allow himself

to be victimised as the lesser evil,—better than vainly attempting

an impossibility. Suppose it were possible, we all know what is

everybody's business is nobody's. Is each one of the tens of thou-

sands of shoemakers or smiths throughout the United Kingdom to

be a subscriber to and porer over the Patent Office Journal or the

costly London Gazette? "Oh !

" it may be rejoined, "let them appoint

one of their number." Who will appoint ? Are there institutes

of shoemakers and smiths ? If the Attorney-General has any
bowels of compassion, let hhu dutifully, as the very smallest help

he can render against the fatal blows that his bill perpetuates,

require the Patent Commissioners to send formal intimation about

applications affecting any particular trade to whomsoever that

trade may, by some machinery he can easily legalise, appoint as
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the receiver of such intimations, and the open channel for inform-

ing its members.

Turning to the bill, surely clause 23 makes a mischievous pro

-

vision when it ordains this novel practice :

—

" The publication in the United Kingdom of the invention by

the circulation or republication, within that period of [six months]

of the foreign patent, or of a specification or other document

officially connected therewith, shall not affect the validity of the

patent."

Clause 33 should be so enlarged as to make it penal to mark
" patent " on any article for which there is no patent at the time

in force, and why not require, when the word " patent " is marked,

that the numler of the patent shall be given ?

If patents there are to be, some authority should require that

licenses be granted equitably as to rates, and excessive or in-

jurious differences of the payments to be made for the use of in-

ventions be prohibited.

Most earnestly would I plead with the Attorney-General to

introduce into his bill a clause entitling individual members of

any trade to associate themselves for the purpose of procuring the

extinction of any patent affecting their business on payment of a

sum of money proportionate to the value of the invention. It

would not be difficult to devise machinery for carrying this

suggestion into effect. The relief would be great, the advantage

in many ways enormous.

There is much in favour of the last named permission. It

would remove many of the blots that disfigure the patent system

even in the estimation of its friends. Do they regard the patent as

a reward due to merit ? This provides one justly regulated. Would

they measure the recompense according to the pains, the labour,

the expense, the costly trials, incurred by the inventor and his

associates ? This meets all reasonable requirements on those heads.

Do they demand for him a great contribution because of singular

utility ? This goes abreast of their wishes in that respect. Are

patents blamed because the veriest trifles enrich while the grandest

triumphs of skill often leave the man of genius and energy little in

comparison ? By this the anomaly ceases. Are patents a restraint ?

Here is a simple way to obtain freedom. Is the collecting of

royalties and the management of the, in these days, huge business

of superintending and promoting the use of a patented invention

and vindicating it against infringers, a task so hard and difficult as

almost to be a punishment ? (If the poet speaks of love as a dizzi-
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ness that interferes with legitimate work, much more may a patent

be chargeable with the further fault of imposing on a man, in

addition to his immediate affairs, the overwhelming engrossment

of pushing its adoption on people innumerable in the three

kingdoms.) Here there is relief which may be initiated from either

side. What do inventors wish more than equitable adjustment of

their claims ? If they do the community a service, they wish only

what is due for it. Can they, or would they, object to an impartial

ascertainment of what is that service's value, and a settlement on

such a basis ? An author may assume that he is, and nobody else

can be, ih^ producer of his book. The inventor merely alleges that he

is the first who aims for, or the first who reaches, a goal. Others

might reach, others probably would. If, therefore, statesmen and

Parliaments do not regard a composition, which must in the nature

of the case have its origin in a single mind, as property de jure,

much less should an invention be so regarded, which may occur to

and be brought to perfection by a number of persons engaged in

the trade it concerns, all of whom become sufferers if the prefer-

ence of a patent be assigned to one, seeing that they would, every

one but he, be precluded from free use of an invention that was

equally each's own making. Obviously the light in which a

patent is to be looked at, the place a patent holds, is that of a

irrivilege granted for sufiicient considerations of public utility,

which utility, its basis and justification, happily admits of being

measured or reckoned, and that with nearness enough to warrant

and enable the State to dictate a pHce in money. The reader will

not fail to observe that any objection brought against our proposal

on the ground that the valuation can at best be but approximative,

is far less weighty than the objection on account of which we,

on our side, ask that the present system of patents shall be con-

demned, viz., that there is not now any appreciable proportion

between the receipts of a successful patent and the true merits of

the novelty it protects.

I close with these remarks.

Thvj bill wants something more : it ought to institute a registry

for new inventions, which are not to be patented, and allow the

commissioners to distribute among the benevolent recorders a por-

tion of the fees of the Patent Office in medals and money rewards.
This graft would prove a fruitful bough.

Every patentee should be required to have an office or agency
within the United Kingdom, at which applications for licenses

may be made.
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Few things are more strange than the favour wherewith patents

are said to be viewed by the working men of our country. Let

them study the subject, and discuss it when they meet.

Quite in accord with our views is the following resolution,

arrived at by a connnittee of the Edinburgh Chamber of Com-
merce in 1875 :

—

Clause, 11,^. 3.
—"That the examiner and referee or referees,

in event of any application for a patent, shall be required to com-

municate with the manufacturers likely to be affected thereby,

through any person whom the manufacturers in any special branch

may have appointed as their representative, and whose usual

residence and position have been reported to the Patent Office."

The following old petition of the Greenock Chamber of Com-
merce reminds us that the Colonies were only a quarter of a cen-

tury ago released—practically they were—from the bondage of

patents, but their emancipation introduced inequality hurtful to

home competitors with them :

—

" That in the opinion of your petitioners, a great injustice and

heavy loss would be inflicted upon inventors, and also upon

persons manufacturing patented articles within the United King-

dom, if it were permitted to manufacture such articles in the

Colonies, freed from the operation of the patent laws, and to

import such goods for consumption here."

Equally adverse is it to require Britons to compete with

patent- free /orei^Tiers.—I am, etc.

R A. Macfie.

SiK,—Practically the differences that exist among patent re-

formers (not abolitionists) are connected with the vague and

untenable idea that an invention may fairly be treated as property.

Leave that question out of sight and we have only to do with the

principles on which alone a retvard for publishing and introducing

an invention should and indeed must be given, and the form of

the reward. As to the principles, surely there will be general

consent that they are the following :—A reward must bear some

proportion to the value of the service rendered, or the cost of time,

of thought, of money, at which it was prepared for and rendered.
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It must, therefore, be limited within approximatively definite

measurements or bounds. It must be capable of being estimated

and adjusted, so as to be a legitimate quid pro quo, free from

ni"<Tardliness on the one hand and from extravagance on the other.

As to the form, no doubt State rewards, payable in money, could

most easily be shaped into conformity with these principles. But

there is not time just now to so revolutionise and effectually rectify

our system. There is no absolute necessity to . do that. When
we reward with monopoly privileges, this remuneration (view it as

sucli) substantially is made in money. It is a power of gaining

money that is conferred. Can this power be regulated so as to

square with the conditions which ought to characterise and be

fulfilled in the required form ? These conditions are the follow-

ing :— There must be approximative estimability as to the money

gained or to be gained. There must, in the terms of charge for

use, be substantial equality as between the several persons who

use the inventions. There must be in these terms no hardship

inconsistent with legitimate competition with rivals abroad.

Everybody must be at liberty to use the invention within a

reasonable period. (I am disposed to add, the persons who get

the benefit of the invention should pay the reward ultimately,

that is, the public, rather than individuals ; the favourers of

patents are not to be sought among the individuals whom these

monopolies hamper and often oppress.) The system of compulsory

licensing recommended by the Patent Law Committee in 1872,

and by the Vienna Patent Congress in 1873, which the three

Patent Bills of Government in successive years have embodied, is

an approach to these conditions. Compulsory licenses are a limi-

tation of charge and a throwing the use of the inventions open to

all. But they do not go the whole length of the foregoing

principles and conditions, for they by no means limit or regulate

the inventor's remuneration. Under them most exorbitant exac-

tions may be made, altogether disproportionate to the cost of the

invention, and to its value ; they may, indeed, be so oppressive as

to be a positive and serious hindrance to British trade, especially

in the critical circumstances in which, through advantages where-

with foreigners are favoured, our manufacturers and producers find

themselves placed—circumstances not likely to change materially

for the better. I^et me illustrate again by the sugar trade, and for

simplicity's sake take the case of Holland. That is a great sugar-

refining centre. There are no patents there. Every process, all

machinery, invented from week to week, the Dutch refiners can

employ, and this free of charge. What is the relative position of
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the British refiner even under this bill to amend the Patent Law ?

From the use of many inventions he will be debarred for three

years, and when he does obtain the use he must pay a royalty

—

usually a considerable percentage on every ton. Say, however,

the Lord Chancellor when appealed to reduces, in consideration of

the difficulties of our countrymen, the royalty to what he will

consider a minimum—to one per cent. That is probably more than

the entire profit which, taking the refining trade as a whole, the

business has on the average of transactions for several years

yielded. What now if several inventions have to be paid for

simultaneously ? The trade must dwindle and decay. Why ?

Because for the sake of inventors a number of private taxes are

legalised.^ To be plain, because, reversing the original purpose of

patent law, we have allowed a set of men, who might be bene-

factors, to persuade the nation to carry into practice a theory which

is, virtually, that trade and the public and the patent system exist

for inventors and patentees, and not inventors and patentees for

them. Nor do I blame the patentees, for no medium course has

been presented to them—legislation has not offered any better

alternative. Therefore I wish through your columns to ventilate

a plan which the committee of the Edinburgh Chamber of Com-

merce and Manufactures has adopted as its own, if I am not greatly

mistaken—a plan which has commended itself strongly, to wit, to

carry the method of compulsory licensing to its full and natural

development, permissory expropriation—in other words, to legalise

some method for enabling, if not the State, at any rate the persons

whom a patent primarily affects, to " buy " the patented invention

and get the patent cancelled. The proposition amounts to this

—

a definite number of persons associated under an obligation to pay

within a certain period a price to be on their demand fixed

by three experts selected by the Lord Chancellor, shall, after

three years at latest, have power to thus present a boon

in the direction of freedom of industry to the whole people.

Inventors who are not professionals find the bringing inventions

and patents into practical effect and favour and profitableness

so expensive and troublesome, and especially the looking out for

licensees and the collecting license-fees or royalties, tha.t they

would probably hail this door of escape as most welcome. They

might even be right glad to negotiate long before the three years

1 Subjoined is an extract from the Blue-book of 1829, part of the evidence of

Mr. Farey, engineer, and inventors' adviser, here given in order to support the

text in the use of the word tax, and as to the former moderation of the demand

of patentees.
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expire. As to the professional inventors, they, of course, must

expect to be dealt with as other professional men are. We do

not constitute a monopoly in favour of teachers or professors, or

stage and musical performers. We give lionoraria, and not shares

of profit, to accountants who manage our affairs, and architects

who build our factories and shops. The physician, the surgeon,

the oculist, the barrister, is not paid according to the benefit con-

ferred by, or the result of, their operations. The author of a guide

or other book is not paid according to a standard representing

the advantage his book brings to each reader. Naval and military

officers are content with moderate pay at which many " inventors
"

would laugh, though surely it is a sign of something far wrong in

their anticipations if they do. As to pastors of the Churcli,

though, indeed, they should live of the gospel, that means obtain

a livelihood, not demand or extort a fortune, or fleece. The fact

seems to be that our statesmen, for want of clear apprehen-

sion of what an inventor's position and claim to consideration are,

have allowed themselves to drift from the ancient statute of

monopolies, which was constituted on principles thoroughly con-

sistent and defensible : and as the dangers which that unconscious

change of policy produces have come into view and indeed into

operation, now that free-trade has removed the screen that at once

veiled them and sheltered individuals from their worst effects,

legislation must henceforth regard inventors as persons who,

voluntarily, offer to render the State service, but necessarily, if a

service, ono which admits of being estimated and should be esti-

mated and be compensated (no doubt liberally, if you will even

generously), but not lavishly, as it so very often is when compen-

sated by the grant of a long monopoly. Statesmen must have

regard in this matter to their duties. These are primarily to the

nation, not entirely to inventors, however meritorious a few of

them are. As to inventors, far be it from me to charge them
with desire to claim more thau is fair :—at present they must be

compensated with monopoly, o-s there is no other recourse pro-

perly open. Permissory expropriation is a happy complement of

the patent system and a relief to the inventor. It may do much
good ; who will allege it is in its nature wrong, or in its applica-

tion difificult ? It will no doubt tend to correct some erroneous

notions that prevail, and to bring us back to the better old times

of comparatively moderate demands when moneys paid to in-

ventors were appropriately called patent /ces.—I am, etc..

It. A. Macfie.
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The Patents for Inventions Bill.—A special meeting for the

discussion of this Bill was held by the Society of Arts on Tuesday

night, Major Beaumont, M.P., in the chair. A paper on the

subject was read by Mr. H. Trueman Wood, in which some of the

principal features of the Bill were commented on. The paper was

mainly an attempt to show the difficulties attendant on the pre-

liminary examination of applications for patents which the Bill

proposes. The attempt to discriminate between what was wortli

patenting and what was not, before the invention could be tested

by experience, was beset with difficulties, and the difference be-

tween a successful invention and a useless one was often so slight

that if absolute novelty was required, many valuable inventions

would run the risk of being refused protection. This part of the

paper was illustrated by a number of diagrams showing successful

inventions which yet had been almost, if not entirely, anticipated

by previous inventors. Bessemer's method of making steel,

Nasmyth's steam hammer, Muntz's metal, Siemens' furnace, Neil-

son's hot blast, and several other inventions of more or less import-

ance were brought forward as instances of this. The conclusion

was that it was better to continue the present system of granting

a patent to any applicant, leaving him afterwards to substantiate

his claims rather than to run the risk of stifling useful inventions

by requiring them to undergo an examination before they received

protection. The risk was even greater if the examination was

not properly carried out, and this it would be impossible to do

with the staff proposed by the Bill. About 5000 applications

were now made annually, and to investigate these only six ex-

aminers were to be appointed. Considering the relative character

of English and American specifications, the work to be done in

our own office would not be much less than that now carried out

in America, where there exists a system of examination. If, how-

ever, such a system was to be introduced here, and the Govern-

ment had evidently made up their mind that the Bill should pass,

it would be better to hedge that examination round with restric-

tions, to make it have merely the character of advice, to give the

inventor an opportunity of amending his description—in fine, to

let the inventor have his patent eventually at his own risk. The

power of appeal given in the Bill was of little value, and would be

1 From the TimcJi of Pth March 1877.
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very costly. An instance of a similar kind had lately occurred in

the Trade Mark Office, and an applicant had been obliged to spend

£250 to make the Eegistrar accept a mark he had previously re-

fused. The compulsory license clause was of rather doubtful

policy, and another objectionable feature of the Bill was tliat it

increased the powers of the Commissioners without improving the

constitution of the Commission. An animated discussion followed,

in which Mr. Theodore Aston, Q.C., Mr. F. J. Bramwell, F.RS.,

Mr. Mundella, M.P., Admiral Selwyn, RN., the chairman, and

others took part.

Mr. E. A. Macfie writes to us from Dreghorn, Edinburgh :

—

"The Attorney- General's Patent Bill strangely proposes to ex-

tend the duration of patents to twenty-one years, in face of the

'recommendation' of the Royal Commission (comprehending in

its number two most eminent members of tlie Government, the Earl

of Derby and the Lord Chancellor), ' that in no case ought the term

for which a patent is granted to be extended beyond the original

period of fom-teen years.' That recommendation was preceded by the

oral examination of twenty-two witnesses, and the receipt of answers

to a series of questions, one of which was this, ' Is it expedient to

make any, and, if so, what alteration in the law as to prolongations

and confirmations V Opinions were obtained thus (distinguishing

their av^ocations roundly) from eight officials, including the Duke of

Somerset, seven Judges and gentlemen of the law, fourteen engineers,

twentymerchantsandmanufaeturers, six patent agents, six Chambers

of Commerce, and three other societies, among all of whom the only

indications of favour for a longer term were from Mr. E. A. Cowper,

who is an advocate for a ' definite prolongation ' to twenty-one years,

and a Society of Scottish Engineers, who 'considered that the

law as to prolongation should remain as at present, one member,

however, thinking that prolongation should be done away with and

the duration of a patent be altered from fourteen to seventeen or

twenty-one years.' The Inventors' Institute simply wished ' much
greater liberality ' in granting prolongations. Against prolongations

were three commercial witnesses, one of whom, the eminent firm of

James Richardson and Co., wrote, ' Patents cannot safely be pro-

longed beyond the period of expiry in other countries,' a pregnant

and suggestive sentence. The other witnesses and respondents

either do not give any opinion for or against, or they favour pro-

longing after judicial inquiries, two of them, an ex-Lord Chancellor

and ]\Ir. Holdeu, ex-M.P., doing so expressly in case the patentee

has not been 'sufficiently remunerated.' Besides the foregoing.
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the Commission received eleven responses, authenticated by Messrs.

Dixon, Chamberlain, Wright, etc., on the part of the Birmingham

Chamber of Commerce, two of them negative, seven affirmative,

with the following statement connected with these latter, 'the

abolition of prolongations,' ' a fixed limit of fourteen years would

leave patentees little to complain of. At present, however, many
patentees, who have amassed large sums of money by their

monopoly, seek to renew it, to the injury of the public' ' Except

in very extreme cases, no patent should be prolonged beyond the

term of fourteen years.' Since the Eoyal Commission there have

been two occasions in which the prolonging of the term, if desirable,

or say if desired, could and would have been brought forward. As
to these, the earlier, a Select Committee of the House of Commons,

1871-2 (on which I sat) was silent on the matter, and the latter, a

Viemia Congress—a pro-patent gathering, carrying too much
weight with the Attorney-General—approved a maximum of, or

prolongability to, fifteen years, without even an amendment being

moved. Much more might be added to show that the extra-

ordinary proposal to elongate the term should be dropped.

Almost everybody believes that the reward is already ample, in-

ventions being admittedly not property. Why, then, throw away

uselessly and gratuitously hundreds of thousands of pounds yearly

in royalties and other lavish endowments of patenting inventors

and their substitutes?^ Why for seven years longer subject

British manufactures and commerce in all its departments to a

serious impediment and burden in the race or war of competition,

now run and waged under daily aggravating difficulties ? Patents

are a fond but fatal anachronism."

The proceedings reported in the first portion of the foregoing

extract show how utterly "inventors," who are practically a

new creation of the existing statute, forget there are other in-

terests than their own. They now boldly proclaim by their acts

that patent law was made for them, and not, as it truly was,

however mistakenly, for the public,—to help, not to hamper trade.

^ Reckoning all things, I would not be surprised to learn tliat millions is the

cost annually of the patent system to the nation.
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EESOLUTIONS OF THE SOCIETY OF ARTS.

It is a pity the Society of Arts is in the hands of zealous

patent-men. At the discussions which have just taken place not

a member favourable to public rights appears to have opened his

mouth. Let us glance at some of the resolutions that were

passed.

In the second resolution we read

—

" No adverse report of an examiner, even with a right of appeal,

ought to preclude an applicant from obtaining a patent at his own
risk and cost." In other words, anybody may have for the asking,

and a trifle of money, letters of marque to prey on British con-

sumers. Every individual, nay, any private householder whom he

may come across, is to be made liable to a trumped-up charge

of being a law-breaker, or a shabby fellow who is " doing " a

patentee, and to the expenses of justifying himself in a court of

law, possibly distant, certainly to his great inconvenience.

"The Eeports containing opinions of patent-law authorities ought

not to be made public." That is, the public is not to have what

it pay? for. The attacked or accused is not to have tlie truth that

will give him help when wronged.

The third resolution is, " Compulsory licenses are not desirable."

The passing of such a resolution is enough to show how utterly at

variance the body is with enlightened views. Without referring

to the Eeports of 1829 and 1851 for evidence in this direction,

observe a striking fourfold concurrence in the demand to which

this society, once strong on the side of free industry, opposes

itself.

1. The United Committee of the British Association for the

Advancement of Science and the Association for the Promotion

of Social Science, 1860, " recommend compulsory licenses."

2. The House of Commons Select Committe in 1872 report

" that licenses be granted or given to competent persons on fair

conditions . . . due regard being had ... to the exigencies of

foreign competition."

3. The Patent Congress at Vienna in 1873 determined :

—
" It is

advisable to establish regulations, according to which the patentee
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should be compelled, in cases in which the public interest may-

require it, to allow the use of his invention to all responsible appli-

cants, for an adequate compensation." On this last, Mr. Webster

remarks in his report to our Government :
—

" The principle of the

proposition was supported by the English representatives with

one exception. It was contended . . . that a patent right is in the

nature of a trust to be used for the benefit of others rather than

as a property to be dealt with only at the will of the owner, who
might act as the ' dog in the manger,' and for personal reasons

neither work the invention himself nor allow any other person to

use it. . . . That this condition was calculated to remove the

main objection insisted on against the patents, viz., that they were

obstructive or might be used for the purposes of obstruction.

That the leading opponents of patents in England had acquiesced

in this as a remedy for the illegitimate use of the powers of the

patent, and some of the warmest advocates of the patent system

had approved it as removing the only real objection urged against

the system, and under the belief that the supposed compulsory

powers would rarely be exercised, inasmuch as the existence of the

powers would afford a practical cure for the supposed mischief.

" By a clause inserted in patents for the United Kingdom, the

grantee is bound to supply the public service with patent articles

at a reasonable price ; this may with good reason and on principle

be extended to other cases under a license. The Judicial Com-
mittee of the Privy Council, on recommending the extension of a

patent, have required the insertion of clauses regulating the price,

and the terms of licenses for compensation to persons interested.

" In the result, however, the proposition was accepted in the

terms of the preceding paragraph, forty-two having voted in favour,

and seventeen against."

4, The Society itself, in 1875, petitioned
—"That whilst your

petitioners approve of the principle of compulsory licenses by

patentees, as contemplated by the said Bill, the process of obtain-

ing and granting such licenses as therein proposed is unnecessarily

complicated and expensive, and requires to be simplified."

Eesolution four, requiring patentees within a certain period to

put their invention into practical operation in this country, is like-

wise objected to ! The Select Committee, in 1872, it will be re-

membered, reported " That all letters-patent should contain the

following conditions not hitherto usually inserted therein, viz. :

—

That the manufacture be carried into effective operation within a

reasonable time, within the United Kingdom, by the patentee or
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his licensees, so as to supply the demand therefor on reasonable

terms."

Is not this reasonable in the extreme ? The Vienna Congress

decided that a patent need not lapse if the invention has been

" once applied."

Eesolution five demands that existing patents should be pro-

longed to twenty-one years' term.

Eesolution seven characterises the present charges on patents

as prohibitory taxation in the face of 5000 applications in a year

!

Weighty evidence in the Blue-Book of 1829 is as strong against

reduction from the then prohibitory rates.

This resolution also says " it is not desirable that the fee or stamp-

duties levied on inventors . . . should materially differ from those

on other States likely to he, com'petitive in manufactures." When,

taken in connection with the entire absence of any word of

sympathy with, or concern for, manufacturers likely to suffer

from competition under the burden of patentee taxes not paid for by

their rivals, this minute self-regardfulness is notable. It prevails

in all the proceedings of the whole patent fraternity. I doubt if

selfishness, unconscious it must be, has often been on so great a

scale and so flagrant.

Eesolution nine objects to the cessation of privilege when a

patent obtained abroad expires. Again, in their own interest.

The onesidedness of the views taken at the Society of Arts is

tnily remarkable. Among the names of those who took part, I do

not recognise any manufacturer or merchant, except Mr. Mundella,

M.P., and I may add Mr. Newton Wilson, who are noted patentees

and w^orkers with patents, and engaged in businesses which I

suppose from their character are not so deeply moved by patent-

fees and restraints as that of which I have had experience. The

position of the speakers will be fairly recognised in the names
which follow. The chair was occupied by Major Beaumont, M.P.,

an eminent patentee.

Mr. E. A. Cowper, already mentioned as among the many givers

of written answers to the Eoyal Commission's questions, one of two
who favoured an extreme length of term for patents, moved the

first resolution, and consistently seconded another to this extra-

ordinary effect—to prolong to twenty-one years existing patents

granted for fourteen. He does not appear to have told to how many
hundreds of thousands of pounds the easy-going gift would subject
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the nation, and without any equivalent. Some indirect light is

thrown upon this important point, however, by referring to the past,

for Mr.Mundella told the meeting of a "process." " Mr.Krupp after-

wards patented it, and this cost the Germans, in four or five years,

some millions of thalers," that is (if for " some " we understand

" five ") three-quarters of a million pounds sterling ! Again, the

solicitor to the War Office told the Eoyal Commission with respect

to ordnance, that the difference, between a particular high-class

inventor's prices and those actually paid exceeded £340,000.

Another and a frequent speaker was Mr. Lloyd Wise, well known
in patent circles. He proposed the second resolution, which was

that "no adverse report of an examiner, even with a right of

appeal, ought to preclude an applicant from obtaining a patent

at his own risk and cost." In other words, he and the society

which adopted this extreme view, along with these words, " that

reports containing opinions of Patent Office authorities should not

be made public," seek that the public should not have tlie safe-

guard these officers are appointed to insure, and, as we have else-

where said, would arm every applicant with a general prosecuting

power ; for what less is it if a man is, at the pleasure of an honest

but, to the offspring of his own brain and the pet of his own pocket,

naturally prejudiced professional, to be annoyed with notices and

brought before courts, perhaps far from home, to justify himself

and maintain the rights of his fellows ?

]\Ir. Lewis Olrick backed this with the following bold declara-

tions :

—
" The publication of the result of the examinations would

be very much against the patentee." " If trivial things are

patented nobody would be injured. Inventions are the backbone

of the country, and every means should be taken to encourage

them !" What of things already known and therefore not patent-

able ? what of the industrial who wishes to do or use these things ?

Another of his resolutions which was carried is this, that the

clause should be struck out of the Bill which causes a patent " to

cease on the cessor of such one of the foreign patents as first

ceases."

:Mr. Bramwell, F.E.S., "believed that there was a desire on the

part of the promoters (see p. 82) of the Bill to improve it in

those particulars in which it might be improved. He knew at

any rate that this was the view of the Attorney-General." He
warned " if they did not take care they would not get the Bill at

all, and it was so good it had better be secured." No doubt.

This gentleman was succeeded by a gallant admiral, who, with a

pardonable ignorance of business ways, said, " he (any inventor who
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gets his patent cheap) made the royalty less in quantity, and the

nation profited by it;" adding that we should not establish a

patent- office whose heavy taxes would lead him to charge the

consumer an enormous sum ! as if patentees do not habitually

grasp all they can. Admiral Selwyn also seconded Mr. Wise's

motion about the ceasing of patents. The next speaker was my
estimable friend, Mr. Hinde Palmer, Q.C. He told the meeting :

—

" Mr. Aston had very properly said that the committee, of

which the Chairman and he (Mr. Hinde Palmer) were members,

reported in favour of a preliminary investigation ; but that was

not the first occasion upon which that had been advised, because a

Royal Commission, of which the present Lord Derby (then Lord

Stanley), Lord Cairns, Lord Hatherley, and other eminent men
connected with the law, Mr. Forster, the member for Bradford, Sir

William Fairbairn and others, were members connected with manu-

factures and inventions, had made very similar recommendations.

They all agreed in the report that a preliminary investigation was

necessary. But they said distinctly that that examination should

not extend to the merits or the utility of the invention, and more-

over, they restricted the nature of the examination which that

Eoyal Commission proposed to a greater extent than what the

Bill now proposed, that the examination should extend to novelty,

as derived from existing publications in the Patent Office. But

this Bill, as it stands, contained a dangerous extension of that

inquiry, because it said it was not only to be novelty according

to former specifications and other documents in the Patent Office,

but it was to extend to publications known to the examiner him-

self. In his opinion that was an extension of the powers of the

examiners, which was dangerous. He should propose that that

clause should be omitted, even if the inquiry into the novelty of

the invention were allowed to stand as regarded previous records

contained in the Patent Office."

The learned gentleman entertains the strange notion that all

or most arts and processes are described in documents at the

Patent Office. AVhat of the inventions, perhaps thousands of

tiiaes more numerous, known from time immemorial ?

The Petition of the Edinburgh Chamber of Commerce meets

tliis difficulty by giving manufacturers such notices as shall enable

them to show when public rights are in danger of being in-

fringed, that things are known of which there is no official

cognisance.

liofore the Chairman summed up the first evening's discussion,

Mr. Mundella made a characteristic speech. There is so much
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that is fine in what Mr. Mundella says from time to time that I

am sorry to observe he shares and promulgates the dangerous

"belief that patent laws are on the whole helpful to trade. He
said most truly :

—
" Our policy, as the first industrial country in

the world, is to make England the depot for inventions."

In a like strain Admiral Selwyn said :
—

" Ought not that to be

the policy which should govern them, namely, give every possible

inducement to inventors to come ?" There is a certain smack about

these sentences that repels. The Vienna Congress, likeminded,

enunciated the "principle" thus :
—"A great disadvantage arises

to those countries which have no reciprocal patent system [a dig

at Prussia], through its talented individuals going to countries

where their work is protected by law." They mean that we
should tempt the foreign inventor to leave his Fatherland and

settle among us, which indeed he does. Others of the patent

circle, giving loose reign to their fancy, contend that our patent

laws, by being less liberal to " the poor inventor" than those of the

United States, drive him to that country ! But is not this

rather M^iat we ought to do, viz., enact what is on the whole ex-

pedient, at the risk of missing a few accomplished men from

abroad, and of parting with the mythical self-expatriants. Let

the worst happen, we shall very soon know from foreign patent-

offices what is their new art or process, and be able to adopt it

—

perhaps free of charge too !

At the resumed conference Mr. Palmer, after, inter alia, saying

that " Mr. Newton, an eminent patent-agent of long experience,

was strongly in favour of compulsory licenses," moved a resolution

that these should be approved of, " as recommended by the Select

Committee in 1872." This was opposed by Mr. Pieper, the Ad-
miral, Mr. Newnham Brown, Mr. Coivper, and supported by Mr.

Newton Wilson, but lost, notwithstanding that in 1875, before the

reactionary spirit had become so rampant, this same body, in a

petition, stated they " approve of the principle of compulsory

licenses by patentees." The Vienna Congress had resolved, " It

is desirable to make legal regulations by which, in cases where

public interest demands it, the patentee can be compelled to

permit the use of his patent by others against suitable remunera-

tion," The 1872 Select Committee favoured these licenses being

granted, " having regard to the exigencies of foreign competition."

The petition already referred to said, as to the duration, " that

it would be of advantage if the prolongation of letters-patent

could be obtained on application to the Commissioners of Patents,

and satisfying them on the expediency thereof and on payment of c
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high fee." This is quite in accord with common sense, as ex-

pressed a thousand times and in a thousand places, one of these

being M. Dumery's brochure,—" On rem^dierait ainsi a ce qu'il y
a d'irrationnel dans la duree uniforms des brevets appliques k

des oeuvres de nature et d'importance tres-diff^rentss."

Ths Vienna Congi-ess's verdict is :
—

" A patent for an invention

must have a duration of fifteen years, or be capable of prolonga-

tion to such a time." The mover. Dr. Werner Siemens, " described

a duration of fifteen years for a patent as one which was by ex-

perience sufficient to make a patent pay." A mass of testimonies

in favour of graduated terms could be presented, but it is not

necessary. Such testimonies are welcome as an indirect confirma-

tion of ths visw that ths rsward to an inventor ought to have

regard to circumstances not always alike. Ths fourtsen years'

unprolongable term, recommended by the Eoyal Commission, is

Procrustean, and is not likely to find favour. Surely an intel-

ligent commission could be trusted with fixing ths duration of

svery patent, as well as, on demand by parties it affects, the price

to be paid for extinguishing it. Even a mere approach to

absolute accuracy of judgment is bstter than no exercise of judg-

ment at all.

The paper by Mr. H. Trueman Wood, assistant secrstary of the

Society, offers several other subjects for remark, on which 1 will

barely enter. He is opposed to preliminary examinations, and in

assigning his reasons adduces a long array of cases in which

patents were granted as profitable for inventions that had already

been specified, or were for differences so minute from previous

specifications that they would not be granted by examiners. All

I need remark thereon is this : we could afford to do without

monopolies in such cases, and indeed even a non-abolitionist

might fairly ridicule the greed of asking fourteen or twenty-one

years' exclusive use of microscopic and costless novelties. In

saying this, I do not deny that often, very often, they ars pro-

fitable, deferring to the report of the Vienna Congress, I find

Mr. Thacher, of the Washington Patent-Office, said, " Preliminary

exannnation, to prove its novelty and usefulness, was necessary,

and had to be done by a well-constituted patent commission;"
and, by the way, he justly added, " To make the patent system
really fertile [tenable, I have long argued], an international under-

standing must be created." The Congress resolved, "The intro-

duction of a system of preliminary examination ... is desirable."

Mr. Wood's paper says "the obligation to grant licenses is

surely of rather doubtful policy. There ars indsed cases whers
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such a provision would be of value." His difficulty is, and there

are many cases where an inventor might be undersold and ruined

by an unprincipled licensee." This objection shows the license

will prevent abuse of monopoly,—it will prevent mischief of the

nature which the Statute of Monopolies seeks to guard against

when it uses the words " so as also they be not . . . mischievous

to the State by raising prices of commodities or hurt of trade, or

generally inconvenient."

The chairman of the Society of Arts Conference " was glad to

see that the principle of preliminary examinations was accepted."

Othee Society Movements.

I have beside me copies of resolutions of certain London patent-

agents, of the association of employers, foremen, and draughtsmen

engineers of Manchester, and of the Philosophical Society of

Glasgow. They all show how feline sleep emboldens the mice.

Two features characterise them, great advance beyond any former

pretensions, almost complete accord with one another.

The first of these parties go the whole hog. They petition

against the clause by which a patent is to be " revocable if not

used or licenses are not given." They would expunge the words

that enact a patent shall not be granted " if at the time of the

application there is a foreign patent for the invention in force,

unless the foreign patentee is the applicant and his application is

made within six months after the date of the earliest foreign

patent;" and this, "the patent shall cease on the cesser" of the

first ceasing foreign patent.

The second body, the engineers of Manchester, do not object to

compulsory licensing. They object to the appeal to tlie Lord

Chancellor, that it " would be utterly beyond the reach of by far

the larger number of inventors, and would only be available to

the wealthy." This objection justifies two observations : (1.) There

is involved in it an exhibition of the unwarrautableness of the

patent system, in that it makes demands for time and money

which few people, rich or poor, especially the busy, can face
; (2.)

its propounders are (contrary to the old repugnant spirit) far more

concerned to remove difficulties and expenses from takers of

patents than from the community who are to be subjected to them.

As to the third, the Society presided over by Sir William

Thomson, it goes positively wrong twice within a few lines. The

Report declares " the Eoyal Commission recommended that in no

case ought the term ... to be extended beyond the original period
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of fourteen years ; but two of their number . . . dissented from this

portion of their Eeport." Would anybody who reads these words

understand that the dissentients record in writing that " the term of

fourteen years . . . appears to be amply sufficient in the greater

number of cases ?" Again, the document, after saying that "four-

teen years is not sufficient to develop an important invention,"

and that "if James Watt could have taken a patent for fifty

years (!)" some "advantages would almost certainly have been

secured to the public," "the continued interest of the patentee

in his invention for a period of not less than twenty-one years,

will, if it he lucrative to him, certainly he heneficial to the puhlic, in

face of the universal experience that patentees take all they can,

supremely regarding their own interests, which are identified with

high prices.

Members of Parliament and of the Government, accustomed to

popular agitation and beset with importunities, are too apt to

conclude that absence of these may be construed into an indica-

tion that all is right. Acquiescence, however, is not intelligent

approval or true approval of any kind. The fact is, the public

mind is seldom stirred, except on party or patriotic questions
;

and when nobody takes the trouble to lead, there is no move-

ment. Industrials are in general too much engrossed with their

individual affairs to organise committees and be head or tail of a

band of remonstrants. What is the business of all is the busi-

ness of none. The patentee side have the patent-agents in

London and elsewhere for their leaders ready for attack and de-

fence. They move societies, who, rightly or wrongly, sympathise

with their aims. Even (British) Chambers of Commerce have

come under the spell.
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REPORT OF COMMITTEE OF EDINBURGH CHAMBER OF
COMMERCE AND MANUFACTURES.

Adopted at Annual Meeting, l^th March 1877.

Your Committee, having had under review the Patents for

Inventions Bill, report

—

1. That they highly approve of clause 22, which is in these

words, viz. :

—

22. A patent shall be liable, at any time after the expiration

of three, years after its date, to be revoked on either of the following

grounds :

—

(1.) That the patentee fails to use or put in practice the inven-

tion, by himself or his licensees, to a reasonable extent,

within the United Kingdom, or to make reasonable efforts

to secure the use or practice thereof there, proof of the

contrary whereof shall lie on him.

(2.) That it is made to appear to the Lord Chancellor that, in

order to insure a proper supply to the public of articles

produced under the patent, or proper means for the use of

the invention by the public, licenses are necessary, and the

patentee fails to grant licenses to proper persons requesting

the same, on terms which the Lord Chancellor, having

regard to all the circumstances of the case, deems reason-

able.

2. They are decidedly opposed to the proposition, of clause 20,

which extends the stated term for which patents are granted from

fourteen to twenty-one years.

Your Committee would suggest the following amendments,

viz. :

—

1. In clause 13. This clause is as follows :

—

After that report of the examiner the commissioners shall

refer the case to the law officer.

The law officer shall, if required, hear the applicant and any

person entitled, in the opinion of the law officer, to be heard in

opposition to the grant.

The law officer shall report to the commissioners his opinion

whether a patent may be allowed for the invention or not.

The commissioners shall then make pubHc the report of the

law officer.
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To this your Committee would recommend the addition :

—

"The Commissioners shall be required to give intimation of

every application of a patent affecting a particular branch of trade,

to the person appointed by such trade for that purpose, and whose

address and authorisation have been lodged at the Patent Office."

3. Clause 33 should not allow a foreign inventor to patent his

invention after it has been three, months published, instead of six

months as allowed by the Bill.

4. In clause 33 it should be provided that when an article is

marked " patent," the number of the patent, and the year when

issued, should be stated, wherever that is practicable.

5. A clause to entitle persons engaged in any particular branch

of trade, associated together, to demand that, after three years of

exclusive patent right, or earlier if the patentee is willing, any

invention affecting them shall be valued by three experts to be

appointed by the Lord Chancellor, in order to extinction of the

patent and free use of the invention thereupon by the whole com-

munity.

6. A clause requiring a register to be kept at the Patent Office

for specifications of new inventions that are not to be patented,

and giving leave to employ a small portion of the funds of the

office in the bestowal by the Commissioners of Patents of medals

or other marks of honour on public-spirited recorders in cases

where the service shall appear such as to entitle to this special

distinction.

7. A clause requiring every owner of a patent to have an address

or agency within the United Kingdom, where applications may be

made for licenses.

The Committee recommend a petition to the Houses of Parlia-

ment in conformity with the above.

The demand of the Edinburgh Chamber of Commerce that inti-

mations be sent to tbe trades that would be affected by any parti-

cular patent ought to be conceded. It lays a finger on what has

hitherto been a weak part. In past legislation, when patents

were supposed to be granted for trades and articles that were new,

it might plausibly be held that nobody had much concern with

applications except the rival inventor, who was in like secrecy

working out the same problem, and whose invention lay on the

•same field of discovery, and who might be unfairly intercepted or

interfered with. But now that processes and improvements in

trades and machines that already exist constitute the mass of

invention-s, the circumstances are so completely altered as to call
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for this step in advance. It is indeed no more tlian a step, for

the principle is recognised (although very imperfectly carried into

practice) in the procedure (in Act 5 and 6 Will. iv. c. 83), viz., the

applicant " shall advertise in The, London Gazette [which, by the

way, nobody concerned almost ever sees] three times, and in

three London papers [of which Scotch people at any rate see little],

and three times in some country paper published in the town

where or near to which he carried on," etc. It ought to be borne

in mind that a much less amount of notice-giving is sufficient to

reach the eyes or ears of a rival than those of the users of an

invention. The one has his patent agent, who is on the qui vive, to

look after his interests ; the others, strange though it may seem,

are seldom or never wide awake. It is not in nature that they

should be.

Here a remark may be made, that the two sides of publicity do

not generally receive equal attention. It is looked at chiefly as

it regards inventors. But its more important aspect is that towards

the public or, say, the users of inventions. If there is danger on

the one side that by publicity an inventor may miss the patent he

applies for, there is danger on the other side that something may
be patented which some already use and all have full right and

power to use. On the one side an individual at the worst is but

disappointed, whereas, on the other, a multitude are positively

wronged.

Proceedings of the Edinburgh Chamber of Commerce, 29th

March 1877:—
The SecretAEY read the report of the Committee on the Patent

Laws, which suggested various amendments.

Mr. E. A. Macfie, in moving the approval of the report, said

—

The subject of patents not being understood, and not till lately

requiring to be understood, they must be content with improving

the bill, and leave till some future time the greater question

—

patents or no patents ? The subject did not excite attention, because

tiU quite lately there were few patents. In Scotland, the annual

crop was, in 1750, none; 1800, 2; 1825, 33; 1850, 531; 1875,

3112. That was to say, they had multiplied in twenty-five years

about sixfold, in fifty years about a hundredfold, in a hundred years

fifteen hundredfold, and because there were protective duties, that

kept out articles made abroad patent-free. Besides, we were not

as a nation, owing to increased extent of trade, dependent on ex-

port business. Profits were slenderer if estimated by percentage.

Further, generally patents were now taken for and intruded on
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processes and mere improvements in trades that exist, seldom

introducing new trades. The bill carried out some important

recommendations of the Patent Committee, particularly com-

pulsory licensing, which was also recommended by the Joint

Committee of the British Association and the Social Science Asso-

ciation in 1860, as well as by the Vienna Patent Congress in 1873.

It also required patentees to work their inventions, or else forfeit

their privilege. It, however, went right in the teeth of the Eoyal

Commission, which in 1865 reported that in no case should patents

exist for longer than fourteen years, for it gave any patentee

liberty to take twenty-one years. There was a great amount of

evidence in the five successive Blue-Books and other public docu-

ments in favour of shorter terms, and of terms differing in length

according to the character of inventions, but absolutely none wortli

mentioning in favour of twenty-one years. Even the Patent

Congress at Vienna only claimed " prolongability to fifteen years."

The truth was, the cats being away, the mice had not been taking

a holiday, but quietly baiting traps on the novel principle that

patents exist not for trade, but trade for patents. Everywhere

there was on the patentees' side a bold concerted advance and

action. Mr. Muntz, whose name was so conspicuous in the

annals of patents, had given notice of an amendment in favour of

the present term of fourteen years. This was in accord with the

report just read. The report contained suggestions which he

hailed gratefully as an old labourer in this cause, such as the pro-

position to carry compulsory licensing to its natural conclusion,

permissory expropriation, or power to persons affected by a patent

to demand that the invention shall at any date after three years

of "close time" be valued, they engaging to pay the valuation

price, and so extinguish the privilege, and let the public have

thereafter free use. Non-professional patentees would probably

welcome it. As to professionals, if they did not, which, however,

they refused to predict, the answer was. They surely cannot and

will not complain if their inventions after three years be valued,

and they get the value fairly ascertained. Another suggestion

wa"^ that persons inventing, from patriotic motives, and who did

not care to take patents and become monopolists, might protect

their own industrial freedom, and confer a favour on their fellows

and the public by registering as a gift inventions they contrive or

learn. Connected with this was a suggestion that some medal or

mark of honour and gratitude might be conferred on such good

citizens or foreigners who do the like service. Another suggestion

supplied a conspicuous want—a ready means for informing people
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engaged in any trade of any applications for patents which might

affect them, in order that, if they were already using the plan or

thing for which exclusive use is claimed, they may prevent the

wrong being consciously or unconsciously perpetrated. He
doubted if a more practical report, in respect to its matter, had

often gone forth from a commercial body. Still, the subject needed

to be pushed on public attention. Institute the reform and recti-

fication which the report presented, and they would raise the

position of inventors by lessening or entirely removing the anta-

gonism that undoubtedly existed between them and the users of

inventions, who both ought to be chief friends. As to trade,

they freed commercial legislation from a great reproach. They
did something towards helping British industry to contend in

these worsening times against influences and rivalries which, in

his apprehension, were not sufficiently watched, and which threat-

ened, unless counteracted and met by adequate vigour, to leave

them in the lurch.

Mr. Chaeles Cowan seconded the approval of the committee's

report.

Mr. Waddy moved that the report be amended in the particular

that they did not approve of the time mentioned in the bill for

expiry of patents, viz., twenty-one years.

The motion having been seconded,

Professoe Hodgson explained that what was proposed in the

report was that the stated period should not be extended beyonr

fourteen years. It did not, however, abolish or propose tc

abolish, the existing right of patentees applying for an extension

of a patent, stated at fourteen years as its natural duration. The

patentee might within the fourteen years apply for extension, as

at present.

Mr. JosiAH Livingston supported the approval of the report,

as it had been most carefully considered by the committee.

On a division, only three voted for Mr. Waddy's amendment.

Mr. Macfie then suggested that the report should be printed,

and sent to the different Chambers of Commerce and Scotch

Members of Parliament.

This was agreed to.

VOL. II. /
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EXTRACTS FROM REPORT OF 1872.

Certain Resolutions proposed in the Committee.

I have before me now the second Blue-Book of the Select Com-

mittee (1872), and present some extracts from the proceedings.

First, Resolutions adopted.

" That in the absence of the protection of letters-patent, the

competition of manufacturers amongst themselves would, doubtless,

lead to the introduction of improved processes and machinery,

but that it would probably be less rapid than under the stimulus

of a patent law."

" That protection for a limited period, and dating back to the

time at which it is applied for, should only be granted for an

invention on its nature, and particular points of novelty, being

clearly described in a provisional specification, and upon the

report of a competent authority that such invention, so far as

can be ascertained by such authority, is new, and is a manufac-

ture within the meaning of the law,"

" That all letters-patent should be subject to the condition that

the manufacture shall be carried on within the United Kingdom,

so as fully to supply the demand for the same on reasonable

terms to tlie public, and with due regard to existing interests."

" That the law and its admistration are defective :

—

" (a) They admit of protection, and, subsequently of a patent

being granted for an invention which is not properly

the subject of letters-patent, not being a manufacture, or,

being a manufacture, is not new ; and of patents being

granted for the same invention to several contemporaneous

applicants."

" That all letters-patent should contain the following conditions

not hitherto usually inserted therein, viz. :—That the manufacture

be carried into effective operation within a reasonable time,

within the United Kingdom, by the patentee or his licensees so as

to supply the demand therefor on reasonable terms ; and that

licenses be granted by him to competent persons on fair condi-

tions, such conditions, as well as the fact of competency, to be

determined in the event of disagreement by the Commissioners,

due regard being had in such determination to the exigencies

of foreign competition."
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" That this Committee are of opinion that there should be an

assimilation in the law and practice in regard to inventions

amongst the various civilised countries of the world, and that Her

Majesty's Government be requested to inquire of Foreign and

Colonial Governments how far they are ready to concur in inter-

national arransements in relation thereto."

Second, Resolutions submitted, and for the most part not

adopted.

" To insert the words, ' on a review of the evidence, and es-

pecially in consideration of the altered circumstances under

which British traders are brought into competition with pro-

ducers carrying on business in foreign countries, this Committee

does not consider itself entitled to recommend any legislation

that would tend to perpetuate the patent system '—(Mr. Macfie)."

" Another amendment proposed after the word ' patent,' in

line 1, to insert the words, 'whilst under judicious regulations it

may promote the progress of manufacture by causing many
important inventions to be introduced and developed more rapidly

than would otherwise be the case, the present system of granting

patents, many of which are deficient in invention, trivial in their

character, or useless in their operation, tends to check and embar-

rass scientific experiment, and the progress of discovery and the

trade in various articles of general use '—(Mr. Gkegory)."

" Motion made, and Question proposed, ' That whilst rewards

may properly be given to inventors in certain cases by the State

and by corporations or individuals, it does not appear that the

granting of such rewards can be substituted, with advantage to

the public interest, for the temporary privilege conferred by letters-

patent, under which the consumer, as a rule, pays for an inven-

tion no more than its marketable value'—(The Chairman)."

"Motion made, and Question proposed, 'That the original

principle and conditions of patents for inventions contained in the

Statute of Monopolies should be maintained by granting exclu-

sive privileges of "working or making any manner of new

manufactures" only "to the true and first inventor and inventors

< if such manufactures, which others at the time of making such

I'-tters-patent and grants shall not use, so as also they be not

contrary to the law nor mischievous to the State, by raising prices

of commodities at home, or hurt of trade, or generally incon-

venient '—(Mr. Macfie)."
" ]\Iotion made, and Question proposed, ' That exclusive privi-
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leges for fourteen years should not be granted, except for inven-

tions so novel and so important as to distinguish them from the

more simple and unimportant improvements which naturally

occur, or would be suggested, to persons practically engaged in

the trades they affect. That for minor inventions or improve-

ments, for adaptations of inventions already in use, and for inven

tions of the nature of design, exclusive privileges ought to be

granted, if at all, for seven or three years only, according to merit

or attendant circumstances '—(Mr. Ma.cfie)."

" Motion made, and Question proposed, ' That an inventor

should be entitled, upon payment of a small fee, to register hi

invention, being an invention in actual use, with a declaration

that he relinquished all claim for a patent, and that such regis-

tration should prevent any other person taking out a patent for

this invention '—(Mr. Pim)."

"Motion made, and Question proposed, 'That every patentee

shall affix to his patent a price, on the payment of which, by the

State or individuals, at any time during the period for which the

patent is granted, it shall be cancelled '—(Mr. Macfie)."

" Motion made, and Question proposed, ' That, at any time after

three years have elapsed from the granting of a patent, it shall be

competent for the State or three responsible persons, to demand

that the patented invention shall be valued, and on the payment

of the valuation price, the patent shall be cancelled ; the three or

more persons to be required, as a condition antecedent to valua-

tion, to sign a bond obliging themselves individually and collec-

tively to pay the price, or if they decline to pay the whole price,

to pay one-fifth part thereof to the patentee as a forfeit or penalty

'

—(Mr. Macfie)."

" Motion made, and Question proposed, ' That every patentee,

or his assignee or agent, shall be bound to give, when required, a

receipt for every sum paid him as royalty or fee for license, and

the sums shown in such receipt, duly produced, shall avail towards

rendering the patent cancellable under any system for annulling

patents with which this proposition may accord '—(Mr. Macfie)."

" Motion made, and Question proposed, ' That improvements on

any subsisting patented invention should first be offered at

valuation prices to the original patentee '—(Mr. Macfie)."
" Motion made, and Question proposed, ' That patents for any

improvements should expire with the principal patent'—(Mr.

Macfie)."

" Motion made, and Question proposed, ' That notice of the

intention to grant a patent be given where practically by lettei;"
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to, at least, three persons known to be engaged in the manufacture

concerned, provided always that the names of such persons shall

have appeared in a public list, to be kept by the Commissioners,

which shall embrace the names of persons known to the Commis-

sioners, and of persons who have been ascertained to possess the

confidence of others also engaged in the manufacture concerned,

and who have likewise been ascertained to be willing to promptly

communicate the information to the parties likely to be specially

affected '—(Mr. Macfie)."

" Motion made, and Question proposed, ' That the clearing

away of useless or invalid patents should be made more easy '

—

(Mr. Macfie)."

" Motion made, and Question proposed, ' That the law should

not interfere with the sale or use of articles or manufactures made
according to any patented invention '—(Mr. Macfie)."

" Motion made, and Question proposed, ' That inventions

voluntarily recorded at the Patent Office, which appear worthy of

• notice, shall be published '—(Mr. Macfie)."

" Motion made, and Question proposed, ' That from the funds

received by the Exchequer for patents, medals or pecuniary re-

wards of merit may be conferred on inventors'—(Mr. Macfie)."

" Motion made, and Question proposed, ' That the functions

of the Board of Commissioners should extend to the administra-

tion for the advantage of trade, of the funds that accrue from

patents '—(Mr. Macfie)."

Mr. Carey in his Social Economy says, cynically and truly, of a

time gone by, " The recent extension of the Patent Laws to India

is claimed as a great boon to the English inventor. It is so, for it

enables him to compel the hundred millions to pay taxes for his

support, while depriving them of the power to make any improve-

ments on their machinery, unless licensed so to do by the man to

whom he has sold his patent." Make the necessary change, and

de te, Britanne, de te, Hiherne, fabula narratur. Bad as the case

is as to machinery it is perhaps worse as to processes which are so

often patented.
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In TM Patent Question in 1875, it is said :

—" Sections 47 and

48 are about the most important in the Bill. They lay a fresh

foundation for a system of dealing with inventions, which, if

vigorously worked out under patriotic commissioners and by a

spirited staff, may make the new regime conduce admirably to the

clearing out of the way such rubbish as is now complained of,

and bringing into view whatever is worthy, as well as to the pre-

paring the way for some better system that will be worked along-

side of the new or else be substituted for it. Meanwhile, on the

sound principle of proceeding, as far as may be, on existing lines,

I ask—Should not the * record book of patents ' have for its com-

panion another record book to contain specifications of inventions

that ingenious and philanthropic subjects of the Queen shall be

pleased to present to the nation without claiming exclusive

privileges ? and would it not be a profitable investment, wise state-

craft, to put a sum, say £10,000 a year, derived from the revenues

received from patentees at the disposal of the commissioners for the

purpose of being expended in medals or prizes so as to introduce into

the inventive world, which ought to be pretty nearly co-extensive

with the best part of the population, a new and healthy, a nobler

and more congenial spur than the rather low pecuniary one which

alone is now able to operate ? The absence of a higher stimulus

is a fatal defect in the monopoly system which strangely has alone

engaged the attention of the Legislature.

" If the Patent- Office could devise some means by which persons

living in the provinces, or indeed persons wherever they are carry-

ing on business, could be timeously informed of applications, and

notices, and other matter calculated to affect or abridge their

industrial freedom {lihre travail), several weighty objections to

patents would be removed."
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THE EIGHT HON. LYON PLAYFAIE, M.P., ON PATENTS.

To the Editor of The Daily Eeview.

Sir,—Few men are so able or so entitled to write on patents as

the Eight Hon. Lyon Playfair. There are many sensible things

well put in the twelve pages he contributes to the most recent of

our monthly reviews. He supposes that " there is a general con-

sensus of public opinion that it would be dangerous to national

interests to abolish patents for inventions." If he searches deeper

he will perhaps discover much misgiving about them, yet a wide-

spread, vague, and perhaps all the more an embarrassing im-

pression that inventions are a kind of property which, though of

questionable effect, the State must in some way or degree recognise.

No doubt inquiry and reflection dissipate this modern economic

heresy, and lead to our author's wholesome conviction that " it

requires little argument to reduce the question to expediency

alone." He says that the introducers of vaccination and anaes-

thetics would have been condemned and classed as enemies of

mankind if they had " restricted " the benefit of those discoveries

by patenting. No doubt they would, and justly. But where is

the line to be drawn between cruel and unjust restricting (patent-

ing) on the one side and the ordinary practice of inventors ; are

they not ejusdem generis, differing only in degree ?

He contends that most things now are fairly patentable for the

sake of the public interest. As he puts the case, "the patent

tells all the difficulties which have been surmounted, often at a

great cost, before the manufacture is successful. If this informa-

tion were concealed, a hundred manufacturers might spend capital

in trial and errors in order to attain the requisite experience."

This justification may be paraphrased thus :—Whatever be the

course to which abstract principles of morality ought to prompt

men, yet taking them as they are, they will conceal their improve-

ments in order to promote their own sole advantage, if they can,

unless some counter selfish advantage is assured to them. But

the answer hereto is that in few cases can they at all or long con-

ceal successfully. If the invention be one of form, a mechanical

article, it cannot be sold or seen without its points of novelty being

apparent. If a new substance, chemistry can analyse or com-

pound it. If a process, scientific skill is now so perfect that its
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nature and manner can be generally detected. Besides, manu-

factures are conducted in our day on so great a scale, so many

hands and heads are required at work, that practically the secret

would soon be earned to other establishments, new or old. There-

fore the apprehension that a hundred rivals would need to go

through the same series of costly experiments and failures as the

reputed first inventor may be dismissed. Nor is there much risk

of any secret being lost, seeing " inventions, when they do arise,

are answers to demands already formulated by a public want.

This want sets many minds in action in order to supply it, and

the patentee has perhaps only the start of other inventors by a

few hours, days, weeks, or months. . . . The tree of knowledge

has put forth abundant blossom, and in due time produces fruit

which, in the ordinary course, would ripen for common use. One

man detects the first apple which is ripe, and the patent law says

that nobody else shall pluck apples from the tree," etc. A most

beautiful and true exhibition of the law of nature, and of its in-

fringement by human law ! Grant that there is now and then

danger that a secret may be lost or remain undiscovered, it will in

all probability prove a benefit only deferred. However, in such

rare cases, application might be made for a patent, and on due

advice of experts an exception be allowed. What the opponents

of patents object to chiefly is the indiscriminate granting of the

same reward, monopoly, to all who can allege present novelty or

non-use.

Dr. Playfair adduces another defence of patents, which, when
examined, is as easily disposed of. " It is the interest of the

patentee to push his invention, and force improvements in manu-
facture." Partly true, and plausible. No objection need be made
to what he urges about pushing a new article. It is, though, quite

another branch of the subject which he introduces when he speaks

of improvenunts in articles that are not new. Intrusion upon

manufactures that already exist is what he contemplates. But is

there necessity ? If competition and self-interest fail to stimulate

enough the persons engaged in a business to make a better article

than they do, so as to secure greater sale, or to make a good article

cheaper than they do so as to secure in that way more profit, will

not, at the worst, new people entering into the business affected

adopt the improvements, and bear off the palm ; in fact, thereby
" force the improvements "

? The case of Switzerland is instanced

;

but does the learned author really insinuate that the manu-
facturers of that country are tardy in adopting improvements?
Surely abundant evidence leads to the very opposite conclusion.

i
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He candidly, and perhaps correctly, tells the reader " it is clear

that in passing the statute of monopolies the State thought that

patents could be worked so as to cheapen, and not raise the price

of commodities, and I am inclined to think that this is the chief

justification of a patent law even now." Well, wherever it does

have this effect, even the patentless Swiss will be quite ready to

buy our machines or commodities. If they want such and do not

buy tliem, will it not be because the machines are not cheaper

—

that is, because the chief justification is either not attained at all,

or attained but partially ?

The author, though he admits that patents " act as a tax upon

manufactures," enunciates this paradoxical or incredible doctrine
—" The tax, when rightly applied, does not act in raising the price

of a commodity as an ordinary protective tax does. Thus, a duty

upon corn necessarily raises the price of corn." There must be

some latent power in the words " when rightly applied." To

ordinary apprehension every tax that increases cost raises price.

Let us, however, read on—" But a small tax upon an invention

for a declaration of its methods may actually cheapen the com-

modity to the public, inasmuch as the patent tells all the diffi-

culties which have been surmounted, often at a great cost, before the

manufacture became successful" Observe here, (1.) The tax that

is so harmless or so helpful, is to be a " small " one—a small tax

" to recoup the one man who has succeeded." The use of the verb,

which we italicise, shows that in the mind of Dr. Playfair the

" tax " ought to he one with a well-considered limit as to its total

inbringings. We claim the Eight Hon. Member's support from his

place in Parliament of some plan for insitring, or rendering pro-

bable, this essential smallness which indeed is so generally absent

;

(2.) It is of course not the tax, but the knowledge, that cheapens

production ; the tax enhances its cost.

The Eight Hon. Member writes :
—

" There are two bodies who

have great interest in promoting it " {i.e. a change, or a stimulus,

counteractive of manufacturers'assumed sluggishness),
—"the public

and inventors, and the problem is how to unite them in a common
interest. England is the last country that could afford to make

any experiment which might diminish the inventive faculty of her

industrial population." (Nor may we trifle with their libre travail

and retard their use of inventions.) That is, Holland was safe in

abolishing patents. England dare not. Her shipowners, farmers,

miners, and manufacturers require to be stirred up, at least they

are too careless about improving and economising, and need the

professional inventor and his associates.
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What, then, according to the article, is the principle on which

we are to proceed ? " Prizes in the form of rewards for successful

venture" [researches and trials] he tells us "must be offered.

. . . These prizes are the royalties for successful patents." (I

hoped the author renounced monopoly as a reward ; but no.)

" Expediency," he proceeds, " is their justification. But if expe-

diency be the chief reason for granting monopolies to invention,

we have a right to consider with what limitations patents should

be given in the public interest."

To whatever extent one may demur in respect to these dicta,

we are content to advance with him and see the practical appli-

cation of his principle in, and to, the new Patent BilL It " is

founded on the necessity of protecting public interests." Good.

What, now, are the protecting provisions which he specifies ?

1. " Bad and frivolous patents are to be sifted out by examiners,

and the worthy patents are to be tested by their utility, and by an

increasing money payment as evidence that there is a practical

interest to keep them upon the roll." Of this requirement he

thoroughly approves—" The weight of aU authority supports a

system of preliminary examination, which, to be of any public use,

ought to be conclusive." The examination that he believes in

extends to " utility " as well as novelty.

2. " The bill also compels the inventor to supply the public

with the products of the invention [adequately?], or to grant

licenses within a moderate time and at reasonable rates."

" On the whole, then, the principles of the bill appear to be

fair conditions in the interests of the public. . . . There are, as we
have shown, two interests to protect—the interests of the inventor

and of the public. In the case of a good patent these interests

are identical."

The last words overstate the harmony of the " two interests,"

for it is the interest of the patentee to sell his commodities as

dear as possible, that of the public to buy them as cheap as pos-

sible. What is meant is, I presume, no more than this : it is the

interest of the public to get inventions introduced, even if mono-
polies are granted and maintained, provided a due supply of the

patented article is kept up.

It cannot but strike the reader as strange how utterly ignored

throughout the paper is the interest of industrials. They are not

comprehended in either of his categories ; all my eminent friend

would do for them, or for the public through them, is this : they
are to be entitled to claim licenses " after a reasonable period," and
this (according to him—happily, not according to the Bill, as we
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read it) only if the patentee fails to supply the public demand.

No doubt, he elsewhere contemplates that licenses will be tolerably

general under payment of " royalties," or of a " tax ;" but, then,

althougli he employs the words " reasonable rates," he evidently

shuts his eyes to the position which, under free trade, British

industries occupy. There is not a sentence to indicate that he

cares whether the burden of what he reckons reasonable rates can

be borne in competing with foreigners, many of them not paying

any inventor's tax. No expression of sympathy with home in-

dustrials, no fear that they may be driven off the field, escapes his

pen. Yet I am sure he is not willing they should suffer. It is

plain that his paper has been written hastily, and it does not pro-

fess to traverse the length and breadth of the question, or discuss

difficulties.

Still he does show sympathy with the inventors. When he

speaks of advantages and disadvantages it is only them he has in

his eye. He states no objection to the proposal to elongate the

term to twenty-one years. He rather relishes it, for he complains

that "the new Patent Bill, while it provides for the extension of

new patents from fourteen to twenty-one years, strangely omits to

make provisions for the extension of existing patents for a further

period of seven years. ... It would be a singular injustice that

good and effective patents now in existence should have a term of

life one-third shorter than the more fortunate ones taken out after

the present year." Injustice ! the term accepted for the existing

inventions was fourteen years, a duration which an overwhelming

amount of testimony throughout half-a-dozen Blue Books proves

to be ample. Would it not rather be injustice to toss to the holders

of these privileges, who are, in a great measure, the mere assignees

of the original patentees, seven fat years more without compensating

consideration, without inquiry whether the remuneration received

is sufficient, as if the matter were one of complete indifference

;

whereas it may fairly be set down as a gift of several millions of

pounds, or at any rate the imposing on the ill-used long-suffering

public of a burden which in its various forms will approach such a for-

midable sum. The reader may doubt the accuracy of these flaming

totals. I have adduced elsewhere figures which I commend to

his candid summing up, and if my guess is excessive let another

more reliable be presented.

This brings us to see the radical defect of the view the right

honourable and learned gentleman takes. He omits altogether,

amidst his frequent allusions to public interests, to notice that

these are only consulted and guai-ded duly, if the price paid, the
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income or advantage received by the inventor, corresponds to the

value, of the service rendered, of the trade brought, of the national

gain obtained. If the price to be paid is monopoly pure and

simple, the length of the term should vary according to circum-

stances capable of being considered ; if in authority to levy royal-

ties, the amount to be drawn, as well as the rate, admits of being

regulated, and should be. It is folly or crime to give as great a

reward, to tax manufacturers and the public as heavily, for a trivial

benefit as for one of distinguished eminence. Whether the pur-

pose of the patent system is to stimulate or to honour, the end is

only attained aright by the exercise of some discrimination. That

there can be discrimination is beyond a doubt. It has never

been attempted. Circumstances formerly hardly called for it. Now
these are altered quite.

Scattered throughout the paper are a number of suggestive

sentences.

" I had the pleasure of making a tour in England and Scotland

with . . . Baron Liebig. . . . During an inspection of the copro-

lites Liebig . . . prophesied that the time would come when Eng-

land would enrich her fields with the fossil dung of the old

Saurians. . . . Liebig had shown how bone-earth might be made
a soluble manure by mixing it with sulphuric acid. Of course it

was a mere childish extension of the idea that the same thing

would do for the bone-earth in coprolites. . . . The manure

merchants patented the preparation of these by sulphuric acid,

and held a monopoly for fourteen years. . . . Agriculture was

taxed for fourteen years by an abstraction from common right."

There is reason to think such a wrong, a like extortion, would be

practised under the very bill which he commends ! Will my
light honourable friend move an amendment to prevent recur-

rence ?

" The more that Pascal's ideas were used . . . the greater must
have been the satisfaction of the author. Now Pascal ... is said to

be the inventor of the ordinary wheelbarrow. . . . The difference

between the copyright and the patent is that between two estates,

where the owner of one throws his park open for public use, while

the owner of the other charges a shilling every time that you
enter his grounds."

" Watt . . . was a maker of mathematical instruments ; Ark-
wright ... a barber ; Neilson . . . tlie manager of gasworks ; Cart-

wright ... a parson
; Wheatstone ... a musical instrument maker

;

Young ... a carpenter." These instances are adduced to show that
" the introduction of improvements is generally due to intelligent
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outsiders." For " generally " read " not unfrequently," and draw

this inference, that to reward in the way we do, viz., by giving

an exclusive right to carry on a business to which a man is a

stranger is most illogical, if not preposterous, and to the inventors

pretty often a costly and clumsy white elephant. Encourage to

the utmost these outsiders and inside improvers too (who, how-

ever, hardly require extraneous encouragement), but why do it

by monopolies ? The disadvantages of these to the nation and

to industrials the paper does not touch on, still less attempt to

extenuate.

There is exaggeration in the following :
—

" Government would

never have replaced their old wooden frigates if inventors had

not brought out new cannon of great power. Modern changes in

naval warfare have been due to competition among inventors."

Nobody questions the debt we owe to inventors ; the differences

have respect to the manner of dealing with them. Certainly

Government should reward those liberally who so well serve it

:

manufacturers, those who serve them, but in better ways than the

patent system provides. Their costly and perplexing character is

seen by the following :

—
" A celebrated inventor said to me a few

days ago, ' No patent is worth anything unless £20,000 have been

sunk in its preliminary stages.' " Think of that, you who plead

for patents, imagining that they are a boon to the poor. They

act, I have long thought, adversely to working men in particular.

" The patent revenue ought to be used not merely to swell the

Consolidated Fund, but to promote invention. . . . Patent

libraries to consult, and patent museums . . . ought to be pro-

vided." The Edinburgh Chamber of Commerce wisely wishes a

portion applied in medals and honours for the worthy. These our

author seems to disparage. " The fountain of honour which used

to spring from the throne has become dried up, and both dis-

coverers and inventors have learned to prefer the democratic

letters F.Pt.S. to the more royal letters KC.B." This may be

doubted. Her Majesty has only to reopen more widely the sealed

fountain, and the estimation in which it is held, and the power of

good it can set in motion, will be manifest. My friend avers :

—

" The experience of State rewards for invention is melancholy in

the extreme." Why ? Because it was not systematic, but so rare

that no machinery was in operation for testing value of the dis-

coveries rewarded, and regulating the amount of awards. Will he

say the purchase of the invention of perforation of paper for the

nation was not a hopeful indication ? Can he say that the War
Office rewards absurdly, except indeed on the side of excessive



94 Sensible Ideas.

liberality ? However, there is no present intention of instituting

Government remuneration of inventors. The Edinburgh Cham-

ber's plan of permissory expropriation may prepare the way

thereto.

Let us thank the learned author for two declarations :
—

" Every

scientific discovery is simply an addition to the common stream of

knowledge. . . . No one could grudge that the owner of the land

into which the channels are cut should receive the fertilising

waters of the common stream of discovery, but the patent law

goes much beyond this. It says that no one higher up or lower

down shall construct similar channels for fourteen years."

Again :
" Originally patents were only to be given if they be not

contrary to the law, nor mischievous to the State, by raising

prices of commodities at home, or hurt of trade, or generally incon-

venient. . . . When the courts of law had to interpret these con-

ditions they gradually began to consider the patent as a right,

and not as a privilege
"

With such manly and satisfactory avowals, who can doubt that,

when the more excellent way pointed in the Edinburgh Cham-
ber's report receives his attention, he will be ranked among our

allies and advocates ? Such an auxiliary will be more than wel-

come. He is needed by his country.— I am, etc.,

E. A. Macfie.

mth March 1S77.
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FURTHER OBSERVATIONS.

There is much less difference of opinion between patent-favourers

and opponents of patents than appears on the agitated surface. If

we take the trouble to dive down but a little way we are in clear,

still water, and see at bottom a hopeful amount of agreement.

For that reason it is fortunate when such a man as the Risht

Honourable Member for the University of Edinburgh is the
" enemy " who " writes a book." It is well in dealing with

adversaries, especially the honest and intelligent, to come to close

quarters. Much, if not the most part, of our diversity of opinion

about patents comes from want of exact definition aud of precision

in the use of terms, from the use of euphemisms and mislead-

ing phrases {dolus latet in generalihus), and from lazy contentment

with uniformity of treatment, disguised and dignified as symmetry
and simplicity of " system." It would be about as sensible to buy

all metals at the same price, or punish all offenders with the

same imprisonment, as to value all inventions, and reward all

patenting inventors, alike. There are great varieties in inventions,

each variety justifying differentiation of treatment ; some are the

resdlt of years of brooding, others of a flash of thought. Some
follow laborious and costly trials, accompanied with failures not

a few ; others are from their nature like Minerva, complete at

birth. Some are so ingenious that extraordinary ability alone

could conceive or mature them ; others any ploughboy could

make,—nobody could well miss making them. Of some the secret

could be kept ; of others there is hardly a secret to keep. Some
are for machinery or articles ; others are for operations or pro-

cesses. Some are of very frequent and widespread utility ; others

the very reverse. Some present great advantage to whoever

uses them ; others only small advantage. By some a few months

of monopoly would bring a fortune ; by others a long duration

could not possibly leave much gain
;

yet this last may have been

the most laborious and costly to perfect, and have absorbed most

time and required the highest and rarest talents. I might enlarge

upon differences, but will mention only one more. Some it may
be toilsome to introduce into general use,—the patentee may have

to contend against prejudice aud most serious obstacles ; others

may have only to- be known to be appreciated and adopted. Here
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I pause to ask if it really be the case that it is the business of the

State, and if original devisers of patent law expected the State,

to urc^e and persuade industrials to avail themselves of every

new process, or to make new articles. I deny it, and I dislike

and disclaim for them the thought that such a thing is necessary.

It is not necessary. Laissez faire. Self-interest and the natural

forces that operate in the commercial sphere ought not to be so

clumsily supplemented and swaddled. Passing from this consider-

ation, and assuming that the State should intervene, there are, as

we have seen, extreme contrasts in the degrees and kinds of merit

and of consequent claim to reward. If we look to the inventors, we

find the same diversity. One inventor has youthful energy, capital,

business habits, and health ; he, if he likes, can work the monopoly

with which the State invests him ; another from wanting one or

all of these cannot, A third has a fortune of his own, or does not

wish to set up the required manufactory and take up his residence

in the only place where it would serve his accredited purpose, or

he is already engaged in active business ; so to him, too, the privi-

lege is of little value, and unwelcome. No doubt the privilege

may be exploite in the way of only giving licenses, and not one's-

self working the invention. Even this may require the setting up

of an office, travelling over the kingdom, and corresponding with

agents over Europe and America with respect to the foreign patents.

The attention, the absences from home, the tact that are required,

are more than he is conscious he can bestow on this business

(for a serious one it is). He parts with the privilege therefore,

as inappropriate and burdensome, for a mere trifle. A trifle is all

that he gets who deserves most ; a large revenue is drawn by the

mere assignee ; which, however, does not act as a stimulus to in-

vention. It is sheer waste for the most part, as a national

expenditure in favour of invention. The inference is legitimate or

unavoidable that monopoly is a reward of only exceptional avail

-

ableness, one which therefore ought to be resorted to but rarelv

indeed, only when it is specially demanded by persons who wil

work their privilege, and when it is justified by circumstances that

ought to be taken into account ; and that alongside of monopoly

other forms of rewarding or remunerating inventors should be in-

stituted and offered, among which gifts of money from the State,

or purses collected by users of inventions, medals, titles, votes of

thanks, etc., will be the staple. Monopoly, truly, is the most equi-

vocal, awkward, abnormal, unsuitable, and expensive of rewards.

There are a number of false assumptions connected with patents

which it would be useful to expose. We merely hint at one or



Plausible assumptions. 97

two. It is assumed the invention is so unlikely to be otherwise

brought to light, and is so valuable, that it will be worth paying

for. It is assumed that the patentee will work his privilege with

vigour. It is assumed that the patentee will be content with

moderate royalties. It is assumed that the payers of royalties

will not be retarded in the race of competition with foreigners by
the burden they impose. It is assumed that the fact that there

are not patents in some other competing countries is of no conse-

quence. It is assumed that Great Britain's industrials are able, in

spite of such inequality, to hold their own against all rivals, or that

if they do not, we have such a reserve of national pre-eminence

that we can afford to lose a trade here and there. And it is

assumed there is a right almost divine which inventors may plead

whenever this power of endurance is questioned, and that the

majority of inventors are meritorious, as well as that the greater

part of modern patents are worth the much patient endurance they

enforce. It is assumed that monopoly, which was reserved for

inventors intending to manufacture, is not only a generally suit-

able form of reward, but is a reward in some rough-and-round way
proportioned to the service rendered by inventors. It is assumed

that there is so little nobleness of character and generosity of

action among men of science and talent and enterprise, which would

prompt them to make inventions and confer the knowledge of

them on their fellows without that somewhat mercenary and

selfish motive, that it is not worth while to provide facilities for

receiving such gifts, while, on the other hand, there is organised

wide array of appliances to facilitate monopolising and exactions.

It is assumed that the chiefs of British industry are so listless that

they require to be goaded to improve, and so short-sighted that they

would not individually or collectively call in the aids of science

and make the experiments which from time to time are absolutely

clamant, or at least are hopeful.

I may answer some of these and other assumptions, as fanciful

as they are fatal, by adverting briefly to matters within the sphere

of my own observation.

The sugar trade has during my experience of it been revolu-

tionised by certain great inventions. By the use of granular bone-

jl black, the commonest quality of loaf sugar that is now seen any-

where far surpasses in whiteness what in my youth was superior

I
"double-refined." The patentee of the practical application of the

I

article in this form was a foreigner, who long neglected the patent

VOL. II. y
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almost entirely. He did little or nothing to introduce the improve-

ment.

By the use of the centrifugal machine, another great revolution

was effected. This ingenious piece of mechanism was invented in

Britain, and first applied to the extraction of sirups from sugar out

of the United Kingdom. Here, however, the application had been

patented by three or four different parties without any of them

taking any pains in the matter (being " outsiders "). It was

actually introduced into this country independently of them and

even of the inventors and makers of the machine. By-and-by a

coalition was formed and there commenced " whapping " charges.

The hydro- extractors had been sold by Messrs. Maulove, AUiott,

and Seyrig at only a fair manufacturing price that left a profit on

each. The coalition, not satisfied with such trade, charged a

royalty on the amount of work a machine did= something like

^d. per lb. of sugar. Thus, they first of all got a fair price for

the machine, and thereafter, besides, royalties which in a single

fortnight, or some other short period, would about pay to the coali-

tion as much as its value.

Probably the greatest revolution in the trade was effected by a

clever invention of a very able reformer who did not patent it at

all, but who has made a large fortune in the business.

Tliree new articles are now sent forth from sugar-houses and liave

led to great changes, yet never were patented,—crushed sugar,

" golden sirup," and crystals.

These experiences contradict two current allegations," viz., that

outsiders are the practical improvers of industries, and that

patenting is required in order to bring new plans and machines

into use. I rather think that since Howard's inventions it has

retarded on the wliole, and very much. They might likewise show

that sums demanded or received by patentees are not proportioned

to merit, and largely go to persons who have but secondary, if any

claims.

Constructions of the Statute.

Till 1832 there could not legally be more than five persons

interested in a patent. The plan of giving licenses seems to be

a lawyers' contrivance by wliich the object of this limitation was

evaded, that object probably being to reduce the monopoly to the

smallest dimensions, under a hazy idea (practically a misconception)

tliat tlie limitation would counteract monopoly. The histoiy of

palentsis one of continually relaxing aversion onthe part of thecourts
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^K law, and continually enlarging pretensions on the part of inven-
' tors. The declension began early. It was not long after the days

' of the eminent jurist mentioned in the following extract from llees'

Cyclopmdia, that the particular development referred to in it was
established :

—
" Sir Edward Coke, in his explication of this statute

(21 Jac. I. c. 3), gives it as his opinion that the new nanufacture

. . . must not be generally inconvenient, and this construction seems

to have been generally adopted in his time, as he says that a patent

for a fulling mill to thicken bonnets and caps was set aside on the

ground that it was holden inconvenient to turn labouring men to

idleness. But this construction does not prevail now," etc. As to

the change which legalisation of the practice of licensing introduced,

it was radical and subversive pro tanto of the statute, if the follow-

ing view is correct, viz., that the monopoly's being enjoyable by a

restricted number of persons implied restriction on the number, not

80 much of partners in one single business, as of single persons

engaged in the same business separately. If there were more than

five such separate concerns, evidently there was no need of a

monopoly,—the encouragement which monopoly gave to the estab-

lishing of the new trade in order to the public supply of the new
manufacture [or "vendible article"] was proved not to be required, by

the very fact that so many persons, separately, entered into the trade.

To allow more concerns on the monopolist footing could hardly fail

to conflict with the public interest, in these circumstances. It

would be against the letter and spirit of the statute. Let there be

more concerns if there be demand sufficient, but on the footing of

free competition. (Licensing was a contrivance not dreamt of.)

It is commonly supposed that the exception in the Statute of

Monopolies of exclusive privileges (not, observe, for " inventions,"

but) for " new manufactures," was intended as a reward to a present

inventor, or else as a stimulus to future inventors ; there is, how-

ever, no mention of either of these motives in the statute. It is

also commonly supposed that the statute legalises true monopoly=
exclusive right to sell, but its language only extends to " the sole

working or making," which is a much more restricted and yet a

substantial privilege. Mr. "Webster discusses this point thus :

—

" The grant of the sole right of vending appears at first sight to be

contrary to the first section of the statute, and not to be within

the meaning of the proviso. . . . The object of the law is to re-

ward [?] . . , That reward is the profit to arise from the exercise of

the invention ; . . . the profit in fact being the sum charged by the

patentee to the purchaser of an article beyond the cost of its pro-

duction. ... As no one [in this country] can use the invention
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[in the sense of working or making] except the patentee, none

besides him can lawfully have such articles for sale." This is

reasoning in a circle most palpably, for might not any one (so far

as patent legislation goes) import from abroad, or at the time of the

statute, from Scotland or Ireland ? He proceeds,—" The sole right

to vend articles made by means of a patent invention is . . .

absolutely necessary to enable the patentee to obtain the reward,"

etc. This is a mistake which a non-commercial writer might easily

be betrayed into, not knowing that, in those times far more than

now, the advantage of nearness to the market, where sales can

be effected, and the being exempt from import duties, freights,

insurance, and charges was far more than sufficient to make the

concession of sole right to work or make a valuable privilege.

Does it not amount to the very essence of that protection which

British manufacturers long magnified and which French and United

States manufacturers are stoutly defending and contending about ?

Protective duties are practically as serviceable as prohibitory,

which, indeed, even in the palmiest days of the former, were im-

posed but rarely.

Another very common supposition concerning this world-famous

statute is, that it requires the publishing or at least specifying of

the nature and method of inventions. There is in it nothing of

the kind. Possibly the modern question of secrecy did not occur

to the framers of it, nor to the Parliament that passed it. The

conviction was, that the term to be sanctioned was sufficiently

long to enable journeymen to master the art which each patent

caused to be introduced, and that consequently, if there should be

any mystery maintained, the evil would be of (what in those days

would be regarded as but) short duration and of little moment.

The language of the statute does not conflict with the contention

that legislators proceed in a dangerous track Avhen they allow

objections to disclosure, which are in themselves a suspicious

symptom, to interfere with the fullest opportunity to vindicate

public, that is, existing rights.
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From The Scotsman, April 3, 1877.

In the discussion of the Patents Bill at the Edinburgh Chamber
of Commerce last week, the views both of the public and the in-

ventor received tolerably emphatic representation, the former by

strength of voting, and the latter by strength of language. On the

part of inventors, it was contended that patents, instead of being a

privilege, are the limitation of a right. Mr. Waddy maintained

that in taking out patents for their inventions inventors were

"paying heavily for what was really their own." In short, he

took up the position that an invention is the property of the

inventor, exactly as a house or a field is the property of its land-

lord, and that to take it from him at the end of fourteen or twenty-

one years is a breach of natural justice as distinct as it would be

to deprive a landlord or householder of his special belongings at

the end of the same period ; while to make him pay a special

price for the protection of his possession during this abbreviated

period of ownership is an aggravation of the fundamental injustice.

This is undoubtedly the legitimate issue of putting inventions on

the same footing as property ; but the instinctively felt impossi-

bility of accepting the idea of making an invention the exclusive

and perpetual possession of its originator and his heirs, or those to

whom they may assign it, suggests that there must be something

wrong with the principle thus laid down, and that however right

it may be that inventors should reap a reward from their ingenuity

and labour, it must be arranged for on other grounds than those

which demand the security of property. In regard to property

relations, ideas, and things, from the very nature of the case,

cannot be dealt with in the same way. A thing, such as a house,

or a field, or a watch, can only belong to one person at once— to

become the property of B, it must cease to be the property of A.

The mere fact, accordingly, of a thing being open to public obser-

vation does not make it any less the property of the person who
lias it, or any more the property of the person who has the oppor-

tunity of observing it. B. does not become the possessor of A.'s

watch merely by looking at it, or even by understanding its con-

struction. He can make it his only by getting hold of it through

covenant or gift, or through theftuous action, whether violent or

concealed. In either case the law can interpose effectually to

protect the sole and rightful owner ; and it can do so because what
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it has to deal with is not an impalpable abstraction, but a concrete

thing, which, in the last resort, its officers can seize and place in

the proper hands.

The case is totally different with ideas, and not less with in-

ventive than with any other ideas. An original idea can be

proper to a man, can be his property, only so long as he keeps it

within his own head. The moment he exposes it to public obser-

vation, in any form, it ceases to be his property, and yet in such a

way that he cannot demand of the law to replace him in his first \

position of sole proprietor, and this for several reasons. In the

first place, he cannot complain of having lost anything, because

ideas, unlike things, can be the possessions of a great many people

at the same time. The idea is not the less still an idea of his that

it has become the idea of any number of other people. In the

next place, he cannot complain that other people have become

possessors of his idea by any unjust process, unless, indeed, they

have tortured him to make him disclose it. But if he has

spontaneously revealed it, he has in reality made a gift of it.

Nobody compelled him to give it up ; he did it of his own accord,

in the full knowledge that, as soon as he exhibited it, it would

become the possession of all intelligent observers. And then,

further, even were there ground on which to make a complaint to

the law that protects property, the law is powerless to help him,

because the law cannot seize ideas. A policeman cannot take a

notion out of the head of a man who has once got it and put it

back into the head into which it first entered, so that, as at first, it

shall be nowhere else. If in this way a man's idea may, through

liis own act, pass into the possession of others, without any breach

of the natural law of property, it is not less true that they may
further, without infringement of that law, give it such embodiment

or expression as they deem suitable. If a man has acquired the

idea of a watch by the voluntary communication of his neighbour,

not only does he commit no depredation on his neighbour's pro-

perty by receiving the idea, but he commits no further depredation

on it when he proceeds to embody the idea in metals of different

sorts, provided simply that the metals are honestly his own. And
the number of instances in which he may make this embodiment,

and the amount of profit he may take from the sale of these em-
bodiments, make no difference on the impossibility of convicting

him of any transgression of the law of property, strictly so called.

The source of hardship to the inventor lies in the very nature of

things, and cannot be avoided. If he wants to make any profit n

by his invention, he must embody it—that is to say, he must deli- |
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berately allow other people to become more or less fully acquainted

with it, without involving them in any true transgression of pro-

perty rights in acquiring and embodying it also. It may be per-

fectly true that for an inventor's neighbours to profit by the

necessities of his position, and grow rich upon the applications of

an idea, which, but for his ingenuity and labour, might never have

been theirs to use, without making him to some substantial extent

a sharer in the gain, is highly ungenerous and ungrateful. But

that is a totally different thing from invading his property. It is

the business of the law to enforce respect for property, but it is

not the business of the law to enforce the practice of generosity or

gratitude. As far as the natural principles of property are con-

cerned, the inventor has no case—he ought either to keep his

idea to himself, or make a firm bargain before he reveals it ; if he

risks an unconditional revelation of it, he must take his chance of

thanks from society. Nobody asked him for his services, and he

is not in a position to make it matter of lawful demand that they

should be remunerated.

But because the law can do nothing for an inventor, on the

score of infringement of property rights, when he exposes his

invention to public notice and imitation, it does not follow that

the law has no call to do anything for him or with him at all. It

has a call to take proceedings with him, grounded upon the fact

already mentioned, that he is apt to feel himself ungenerously and

ungratefully used if other people acquire wealth through what he

has invented, while he receives little or nothing, and upon the

other fact that he has it in his power to keep his useful secret,

unless it is made worth his pains to disclose it. If it were to

become an understood thing that inventors will make nothing by

their exertions, or nothing but a sense of being unhandsomely

treated, it is plain that inventors and invention would be im-

mensely discouraged, a state of matters obviously antagonistic to

the well-being of society. It is, therefore, an advisable thing that

there should be a legal encouragement of invention in the form of

some security to inventors that it will be their own fault if it does

not become worth their pains to exert their inventive abilities to

the utmost in the service of society. What precise form such

legislation should assume is simply a question as to the most

effectual mode of gaining the end in view. The proposal that has

occasionally been mooted, to make the rewarding of inventions a

function of some department of Government, to be exercised

according to the view taken of the value of the invention, is open

to the twofold objection that it is insurmountably difficult to
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determine the value of an invention before experience of its work-

ing, and that the whole community is made to pay equally for

what certain parts of the community profit, in a very appreciable

degree, more immediately and more largely by, than others. A
recommendation of the Patent Law is, that in instituting a

stimulus to invention it aims at avoiding both of these drawbacks.

It seeks to make the invention fix its own scale of remuneration

by the test of its success, and it seeks to draw the largest and most

immediate part of that remuneration from those who take largest

and most immediate gain from its use. Another element in such

a scheme of encouragement ought to be that of throwing as few

obstacles as possible in the way of poor inventors, whose anxiety

to serve the public in this way, and therefore the probability of

their rendering service, is in the inverse ratio of their ability to

bring it forward. It should also be a feature in such a scheme

that reward should be in some proportion to merit, for a kindred

reason to that which in the philosophy of punishment differenti-

ates penalty in accordance with desert. How far the existing

Patent Law fulfils these and other essential requirements, or how
far the Government Bill for its ammendment is likely to improve

it, cannot in the meantime be considered. It must suffice to have

emphasised tlie fact, very apt to be forgotten, that the Patent Law
is simply a device to stimulate invention in the public interest,

not a measure for the better protection of private property. This

latter it cannot be, owing to the peculiarity that is inseparable

from any element of property there may be in inventive ideas, viz.

—that the essential condition of their being profitable to the

holder is that of ceasing to be a private and becoming a common
possession.

Sir,—You have rendered great service to British industry by
the clear statement your editorial article of to-day contains of the

reasons why it is impossible to regard an invention as property.

You say, " The law has a call [it is invoked, at least] to take pro-

ceedings with him (the inventor), grounded upon the fact already

mentioned, tliat he is apt to feel himself ungenerously and un-
gratefully used if otlier people acquire wealth through what he
has invented, while he receives little or nothing ; and upon the

other fact, that he has it in his power to keep his useful secret."

Lord Dreghorn, in his Essay on Literary Property, with reference to
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what more nearly resembles a wrong than anything that inventors

might have to complain of (viz., republishing without author's

consent), writes :

—
" Many cases may be figured in which it would

be ungenerous and ungenteel to do so. . . . There are many acts

inconsistent with rigid morality which the common law cannot

possibly punish." You will probably agree with patent-abolishers,

that to use any invention whatever which the course of Providence

develops is a right and duty belonging to every man. They, again,

will probably agree with you that it is " an advisaUe thing that

there should be a legal encouragement of invention," and that

" what precise form such legislation should assume is simply a

question as to the most effectual mode." You apprehend that to

make the rewarding of inventions a function of some department

of the Government ... is open to the twofold objection (1.) that

it is unsurmountably difficult to determine the value of an inven-

tion before experience of its working " [which is indubitable ; but

why not defer till after experience affords the means to deter-

mine ?] ;
" and (2.) that the whole community is made to pay

equally for what certain parts of the community profit . . . more

largely by than others " [but if the incidence of the comparatively

small pecuniary burden, which will liberally suffice when direct

payments from several nations become the established mode of

remunerating inventors, should, in the necessity of the case, be dis-

tributed in taxation so irregularly as not to correspond in any one

year to the value received by individual tax-payers, there will on

an average of years be a tolerable approximation to fairness ; and

even were the case otherwise, the principle of seeking the greatest

good of the greatest number would justify the experimental

introduction of what is a theoretically much better system than

that now in operation—in which formidable inequalities are

practically the general rule.] The present is not the time to

discuss the expediency of direct State rewards. The Edinburgh

Chamber of Commerce, to whose decision you allude, has given

the weight of its influence to an intermediate course which,

though falling much short of a perfect solution of the question,

has this advantage, that it is not liable to either of the objections

you specify.

Let me quote the language of the Chamber's recommendation

:

it is, to introduce " a clause to entitle persons engaged in any par-

ticular branch of trade associated together to demand that after

three years of exclusive patent rights, or earlier if tlie patentee is

willing, any invention affecting them shall be valued by three

experts to be appointed by the Lord Chancellor, in order to extinc-
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tion of the patent aud free use of the invention thereupon by the

whole community." This M'ay to remove many difficulties ought

to please inventors. It assures to them, when expropriation is

demanded, the full value of their inventions, and it ought to be

welcomed by trades which find or fear that patents interfere with

improvement of their processes, and burden as well as embarrass

them in competing with patent-free foreigners. You properly

say, " reward should be in some proportion to merit, for a kindred

reason to that which in the philosophy of punishment differentiates

penalty in accordance with desert." The present law does not

profess to seek, it does not provide, any such necessary adjustment.

The Chamber's plan seems to present what is wanted, to the extent

to which it is acted on, and therefore is entitled to your support,

and that of all patent-law reformers.—I am, etc..

An Old Pleader for Freedom axd

Fair Play to Industry.

Zd April 1877.
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From The Daily Telegraph, lO^A April 1877.

With each Session of Parliament there recurs in the regular

group of legislative hobbies a measure relating to the amendment
of the Patent Laws, and the second reading of the Attorney-

General's Bill on that subject was on the orders for last night.

For some years the name of Mr. Macfie, the late Member for Leith,

was associated with an annual measure of this description, the

object of which was to abolish patent rights altogether. That

gentleman proposed that inventors should be rewarded out of the

national purse, and the product of their brains secured gratuitously

to the public. Nevertheless the scheme failed to meet the approval

of the House of Commons, and in 1875 and 1876 two unsuccess-

ful attempts were made in the Upper House to remedy the alleged

grievances of patentees. On each of these latter occasions the

Lord Chancellor stood sponsor for the measure, and still the diffi-

culty of equitably protecting the interests of inventors appears as

far from permanent adjustment as ever. Yet so urgent is the

necessity for improved legislation in reference to " letters-patent

for inventions " deemed by the present Government, that the Bill

of the Attorney-General now before the Lower House was honoured

with specific mention in the Queen's Speech. So far, however, as

the opinion of persons interested in the advancement of the

industrial arts can be ascertained, the Bill of Sir John Holker is

thought to be in some respects as little adapted to encourage the

development of inventive originality as the patent laws now in

operation. The action taken by the Ministry in the present

instance may be accepted as a recognition of the vital dependence

of industrial and commercial prosperity upon tlie due fostering of

useful invention. But, while the motives which have prompted

the Bill cannot fail to be sincerely appreciated by the friends of

progress, the delicate question meets us at the threshold whether

the measure now under discussion may not indicate a tendency on

the part of the Government, in the very eagerness of its zeal to

maintain the manufacturing and mercantile supremacy of England,

to overstep its legitimate province and defeat the desired end by

undue interference with the intrinsic merits and spontaneous fate

of inventions,

[Here is one of the euphemisms or well-turned indefinite

phi-ases, one of the generous acquiescences in mere assumptions,
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on which I have elsewhere animadverted. " Undue interference,"

forsooth ! Why, the whole patent-system is interference

—

interference with private rights and liberties, and with public use

of, and benefit from, things invented. What the disapprovers of

the system say is—By all means, just let inventors stand on their

"intrinsic merits" and meet the "fate" that comes "spontaneously."

Wliat the amiable and sensible, but only half-awake writer of

the article does, unconsciously, being bewildered amid the fine

sentiments to which we are nowadays familiarised, is to lift up his

voice in favour of right of search and letters of marque, and against

" freedom of the high seas ;" he does not trust free growth,

but would force the plant of invention under glass, by artificial

and unhealthy stimulants. In
,
plain terms, the good leader

advocates, under the idea that it is non-interference, that inven-

tion-monopolies should be given freely, and every such monopolist

should be free to make what inroad he likes and enclose what
he likes on the public domain, and to charge what he likes to

the public for use of what he encloses. I have said " monopoly,"

the legal word, which, in spite of its frequency in law-books,

the fashion is to oppugn or resent. The truth is, the word

"patent "is a euphemism that disguises what would otherwise

be obvious and offensive. Few people are such plain speakers

as to say, " I have taken, because the State allows it, a monopoly.

I have acquired, by means of my wits and a little cash, power

from the State to prevent everybody from making a thing

that has flashed upon my mind, or indeed was manifest enough,

a thing I was lucky or smart enough to get upon the books before

my neighbours to whom my getting it will prove a great

inconvenience. I can now extort a big lump of money from

them, even if the Bill pass with its compulsory licensing, which
you know is really but turning my monopoly into power to levy

taxes as high as I can, on as many as I can, for as long as I

can. No doubt I will draw into my net a great deal more than I

deserve
; it 's my good fortune." Language not less self-condemna-

tory would describe what ought to be acknowledged by many a

patentee if the truth were told. I remember a case where a patent

was taken by a high-class man for the right density at which the

saccharine magma should enter centrifugally- acting sirup-extrac-

tors, a very pitiful claim ; for who is not at liberty to use the

gravity most suitable, and to discover it for himself ? Yet are not

a great many lucrative patents scarcely more meritorious ? I

hope it is clearly understood that I see no objection on principle

to, and of course I do not condemn, the granting special privileges
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in every case where an inventor will openly declare his invention,

and where, after due public intimation, nobody is found who is

willing to spend energy and money in trials. In such a case what
inventor would or should shrink from telling what is his novel

conception ? Is not the desire to conceal before getting the patent

a noxious result of our mistaken way of dealing with invention,

our turning it into an empire of mere selfishness ? But to pro-

ceed.]

. . . Provision is also made for the establishment of a Board of

four examiners with two assistants, who shall hold their appoint-

ments direct from the Lord Chancellor. The function of these

oflBcials is to determine, after minute investigation, whether there

be the requisite amount of difference between the idea of the

applicant and any invention similar to it already protected, to

justify the concessions of patent rights.

[Observe :
" already protected," not already known arid in use.

Such is the flagrant but characteristic enormity of inventors'

pretensions 1]

Law officers are likewise to be consulted before any formal

decision on the destiny of an invention is arrived at by the Govern-

ment examiners, and should the invention be pronounced inadmis-

sible for protection by patent, any applicant dissenting from the

verdict of the Board is at liberty to appeal to the Lord Chancellor.

The avowed object of this modification of the existing patent laws

is to enable a rival claimant to obtain the information necessary

respecting the invention, so that he may be guided in judging

whether it may be an infringement of any patent by wliicli he is

already protected.

[Observe :
" a rival claimant" not the inojAe, who may already be

doing what is to be prevented ; and " infringement of any "patent"

not infringement of'public right.]

We must presume that the Attorney-General lias sufficiently

pondered the difficulties that will inevitably be encountered in the

preliminary investigation of new inventions contemplated by the

Bill ; but there may be some fear lest these should turn out to be

insuperable in practical working. On an average more than a

hundred applications for patents are made at the Eegistrar's office

every week. Each examiner, on that calculation, with the one

or two assistants, would be required to test the claims of about

nine applications per diem. To discharge efficiently the duties

involved in such a task demands a rare combination of acquire-

ments. The examiners should not only have connnand of a pro-

digious variety of technical legal lore as regards patents generally,
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but tliey should be profoundly versed in scientific and mechanical

knowledge. Where are six walking encyclopaedias of the law, art,

and science to be found, each capable of deciding offhand whether

a given invention is entitled to the guardianship of the State ?

For some years the annual number of patents applied for in

England has been about five thousand, and consequently the

powers of research, discrimination, and endurance required in a

Board of painstaking examiners, would, at that rate, transcend the

limits of human capability.

[Very true ; but does not all this amount to tolerably plain

acknowledgment that the evil system is incurably bad ?]

The upshot would probably be that the judgment of overworked

examiners would be implicitly trusted by overworked legal referees,

and the Lord Chancellor, inundated with petitions from aggrieved

inventors and distracted by the conflicting opinions of experts,

would be under the necessity of delegating his function to some

member of the judicial bench who would have to choose between

performing the task imposed upon him in a perfunctory manner

and abandoning it in despair. Moreover, the importance of even

the most valuable inventions has usually been slowly compre-

hended. It is not often that an inventor, with the utmost

diligence, succeeds in getting his conception fairly introduced

under four years ; and it is unreasonable to suppose that any body

of officials should be able to allot its destiny in a few hours. We
believe most experienced mechanicians would prefer that inven-

tions should go, as at present, upon their merits before the tribunal

of public opinion rather than accept the necessarily hasty verdict

of professional examiners. No objection, however, could be offered

to such officials if it w^ere understood that their function was

solely of a consultative character.

[Again a euphemism. " Consultative character " is well under-

stood to mean, not help to make the patent strong, but freedom to

" try it on," Here let me advert to another " assumption." It is

assumed that because there are many persons interested in main-

taining the open common clear from marauders, therefore there is

no clauger of people being molested ; whereas the fact is, that the

interest of tlie one man is so preponderant over the interest of

any individual among the many, that such incursions are safe,

and, I fear, i'requent. Tlie case would be different if one of the

commissioners, or somebody else, were specially nominated to be

guardian of public interests and opponent of public wrongs.]

Chiuse 20 of the Bill fixes the maximum duration of a patent

at twenty-one years, subject to the payment of the third and
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seventh years' duty, together with an additional £100 at the

expiration of the twelfth year. This extension of time will afford

satisfaction to all who do not entirely object to patent rights.

\}Yliy should it ? The able writer has yet to study this part of

the case,]

The Attorney-General states that the extra duty will serve to

weed out bad patents. But this view is clearly open to question,

for a bad invention eventually dies a natural death. [Does it

indeed ?] . . . At the same time there are certain points in Sir

John Holker's measure which mark a distinct improvement on the

patent laws now to be amended. Compulsory licensing under royalty

has much to commend in it. An inventor, and those who have a

financial interest in his idea, should be taught that, in return for

the substantial advantage they reap from it, the public may justly

claim an early participation in whatever benefits it may be de-

signed to confer. This end can be best served by all manufac-

turers who choose to adopt the new invention being at liberty to do

so on practicable conditions. . . . The announcement that in future

the Government undertakes to pay for whatever patents may be

used by it will be welcomed as a tribute to justice. At the same

time it hardly comports with modesty that the Treasury, which

cannot, under the circumstances, be expected to be a purely disin-

terested arbiter, should assume the responsibility of deciding what

compensation it ought to award the patentee. . . .

[Certainly if the Government gives a gratuitous privilege, and

is willing to buy what it thus favours, it is entitled to say what it

will give. There is liberality enough in that quarter, I doubt not]

Since the previous pages now in type, a good deal has appeared

on the topic of Foreign competition. Here is a specimen :

—

"They blame the foreigners. We open our country to competi-

tion from all parts of the earth ; but they will not open their

doors to us. We will take American manufactured cotton or

iron ; America will not take ours, except at almost prohibitive

rates of duty. A cry which seemed to be dead has therefore

suddenly revived, the cry for protection. . . . We venture to pre-

dict that we shall see a good deal more of it during the next few

years than many people suppose. . . . They see our cotton trade

going away from us, American railroad iron imported into England,

every department of our commerce suffering, from the mills of

Lancashire, to the sugar refineries of Bristol and the silk-looms of

Coventry and Derby ; and they will not look unmoved, or witli

the eye of philosophers on that alarming spectacle."

—

^Yorld, 18th

April 1877.
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LETTEE TO THE EARL OF DERBY.

Dreghoen, Edinburgh, March 1877.

My Lord,—I am convinced that the demands made by patentees

for the use of inventions are much heavier than they used to be.

In my youth they were called fees, and perhaps they then corre-

sponded in amount to that professional designation. Mr. Farey,

enfiineer and inventors' adviser, in his evidence before the House

of Commons Committee of 1829, speaks of them as moderate,

although he justly again and again calls them taxes. Being taxes

—and the worst kind too, for they are irregular as to rate, and

must be paid whether there is profit or not—they cannot fairly be

disregarded by statesmen, who know that free trade has put

British industrials into a position in which only by equality of

treatment in all that is within the sphere of legislation is it possible

for them to maintain their ground. The Patent Law Bill now
before Parliament may, by means of its compulsory license clause,

do a little towards correcting the other bad characteristic, that of

being exorbitant ; but, I am afraid, not enough.

I am familiar with a striking instance to illustrate this fear,

—

the trade of sugar-refining, in which I was long engaged. In it a

diminutive rate of profit on each operation is compensated by mag-

nitude and multiplicity of operations. There are refineries in

each of which no less a quantity is operated on in a twelvemonth

than 50,000 or nigh 100,000 tons. If the profit is T/^, this leaves

at the balance £10,000 or £30,000. But I have known patentees

ask £2 per ton, and for several years the firm I was connected

with paid £1, which your Lordship will observe is, on a single

refinery's working, as much as £50,000 to £100,000, or much more
than double the above profit. Besides, there might be more than

one patentee to pay heavy sums to.

Under compulsory licensing the adjudicator could hardly appoint

a lower rate than l°/o ; now this, I am pretty sure, is more than the

trade taken as a whole has yielded in profit on the average of late

years.

It is conceivable that British refiners may be liable to these

patent-taxes for the use of inventions which are at the time not

tlie subjects of patents in France.
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My experience entitles me to say not only that this is unfair

inequality created by fond favour for inventors, patronised reck-

lessly by the State, but that the inequality greatly aggravates

the difficulties under which the refiners labour, and which may
overwhelm them.

I hope that by convention or treaty the French markets will be

opened on terms of absolute equality as to duties to British refiners.

If not, the foregoing figures demonstrate that our trade may go to

the wall. A protective duty of 2|-°/^ (contrast this with the rate

in the Cobden Treaty !) is more than can be faced in a business

where 1°/^ is a remunerative profit, unless indeed our country,

either by lower wages or greater skill, or otherwise, has some

advantage to countervail. Except in coal, I apprehend the advan-
.

tage is all on the other side.

Here may I parenthetically introduce a practical man's idea of

treaties. It is exactly that which finds diplomatically neat ex-

pression in the Paris letter in yesterday's Times, viz. :
" The great

majority of the Chambers demand the renewal of the treaties as

alone capable of giving the stability so necessary to the national

industries, for they are only increased and developed in proportion

as a certain future is insured for them." This means, in plain

English, taking a concrete case :
" We will enlarge our refineries

and build new ones, if you will but bind yourselves, ye confiding,

generous English, to be content for ten years with unequal terms in

which we shall be favoured, and to guarantee us all that while

against an export duty on coal." The operation of a sugar protective

duty in France is this : the increased consumption of Europe requires

increase of manufacture. Where will that increase be ? Of course

in France, because, if there, the "cream" of French and the "cream"

of British demand will be so both enjoyed. Whichever country at

any given time offers the best price, the French refiner can choose

and will choose. If I am not mistaken, modern business is con-

ducted on the theory that, deducting losses from gains, the margin

left by the excess of the latter over the former (and not anything

like a uniform small profit) is the year's profit. The French

refiner, we shall say, has some months of losses. He recovers him-

self by being able to supply both markets at their respective bests

during these months, when one now, and the other by and by,

leaves a goodish margin. I hope I shall be pardoned for going

througli these elementary principles, and especially if I have

wrongly questioned the eventual perfect equality of convention or

treaty. Some allowance may be claimed for a sexagenarian who

VOL. 11. h
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takes a mucli more sombre view of British trade and its prospects

and ability to compete with other countries than is generally-

entertained ; one who almost believes that masters and operatives

alike confound two things that differ,—what is present good, and

what is abiding good. My observation teaches me this lesson-

that the former thing, whatever else it does, fosters rivalry that

may subvert the latter. Even so clear an exponent of sound com-

mercial views as The, Times appears to me to be under the popular

delusion that protection is ineffective in its aim. No, unfortunately,

should I say ? protection is appreciated still on both sides of the

Atlantic. Can we doubt the individuals or trades whom it favours

know that it helps them ; that it builds up industries that will

soon compete too successfully with us, and we by treaties and

tariff join in that up-building work for rivals?

I most respectfully submit that the Commissioners, or some

other agency, might represent to the French Government that the

sugar-trade (to make the experimentv^m in corpore vili) should be

exceptionally dealt with in respect to inventions. Probably over-

tures to this effect would be well received. They would have been

in 1860, for Mr. Cobden and M. Chevalier are, as your Lordship is

aware, known as opponents of patents. There are two circum-

stances to notice : (1.) the fact that the sugar-trade is already in a

peculiar position with respect to these privileges (I remember
well the endeavours—thought by the Greenock Chamber of

Commerce, which petitioned on the subject, highly objectionable,

although practically successful—of the West India sugar interest

to get free from the bondage of the patent system) ; and (2.) the

abolition of patents in that important sugar-refining country, the

Netherlands. I would suggest either that the countries should

agree that there shall be no sugar-patents in either France or

the United Kingdom, or, if granted, they shall be terminable

pro bono piiUico on either the State or associated refiners, in one or I

other country, or both, demanding that any troublesome invention
j

(not the privilege) shall be valued, and paying the price. Nothing I

could be fairer than the latter treatment of inventors. Non-;

professional inventors would probably like this mode of settling.
|

The trade would often pay in this form not a tenth of what they!

are liable to pay now, though to the original and deserving inventor i

little may be accruing. A committee of the Edinburgh Chamber!
of Commerce lias adopted this plan of pennissory expropriation as

a generally applicable complement of compulsory licensing, and

indeed its logical and happy conclusion. It will gratify many to
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find it commends itself to your Lordship and the Government.

The result may be the establishment of a general European and

American " buying" of meritorious inventions. Small contributions

from each country would unitedly form a liberal total reward, and

industry woidd be free ; all competing countries would be on an

equal footing.

I am getting into comments on our patent system. Allow me
to say—what your Lordship, I am confident, sees,—that it would not

be objectionable if the plain meaning of the Statute of Monopolies

had been kept in mind, which is this : to tolerate patents only for

businesses or commodities that are new, and not for improvements

and processes in businesses and on commodities already naturalised

among us. I have most gloomy forebodings of mischief to British

industries if a twenty-one years' monopoly is legalised.

Whether this country can maintain its ground as a producer,

none can tell. One thing is clear, statesmen should do what they

can to retain leading and bulky trades, which pre-eminently the

sugar-trade is, because they carry other trades with them. If we
lose the sugar-trade, w^e lose a great many others that are affected

and dominated by it. I hope I am not unorthodox when contend-

ing that such trades should be held fast, whatever appears to

be the conflict with popular political doctrines. The French will

do so.—I have the honour to be, My Lord, Your Lordship's faithful

humble servant, E. A. ]\1a.cfie.

Two newspaper editorial articles reach me to-day connected

with the French Treaty question. To-day's Tirms writes :
" Since

1860, French silks have flowed into England witliout any fiscal

hindrance, and they are beating the native products on their own

ground But English silks cannot enter France until they have

paid a high protective toll, and thus our manufacturers are heavily

handicapped. The, Bristol Times of 7th April, with respect to the

sugar-refining trade, writes :
" Even the strongest nmst succumb

in a race wlicn they have been so unjustly handicapped. We are

not surprised at some public impatience being felt—fi-ee traders

though we be—that this country should stand on so nice fonns of

international etiquette as to allow," etc. It does not appear

to me that the leading journal puts forth all its strength of

judgment when it pooh-poohs the silk complaints thus: "They

exactly repeat the reasons for which the fixrmers opposed the re-

peal of the Corn-Laws." This may be true; but there are

differences in favour of the manufacturers' pleading ; for— 1. There
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was no soil more on which to farm, whereas there is abundance to

build factories on, so the danger of high or monopoly prices of silk

goods does not exist; 2. There was not any hope of a regular

export production of l^ritish corn,— it was not natural ; 3. It is

not possible to enlarge British farms in order to work them

more economically, but it is easy and habitual to double the

size of British factories with this end in view. Again, "we

negotiated the Commercial Treaty with France, because we wished

to buy more cheaply than we could under the system of high

custom duties." No doubt, we so wished ; but for that we did not

need a treaty. We negotiated in order to get the French market

opened, hoping, too sanguinely, that after ten long years the

French nation would act otherwise than they have done. " The

real question, therefore, is not touched by the objection." "Well,

what is the real question ? Is it not this, whether we ought to

accept a treaty in which, besides other inconveniences, we are

asked to consent to inequality ? I doubt if Mr. Cobden would have

counselled that we should, and certainly think we should not.

Let us, at any rate, not aggravate the grounds of complaint by ill-

judged legislation regarding new inventions.

" Giff-gaff maks gude friends," i.e. " mutual giving, mutual obli-

gation," " makes good fellowship." Jamieson, from whose Diction-

ary of the Scottish Language I draw this quotation, quotes my friend

the author of The Annals of the Parish

:

—" In tliis world the

giffs and the gaffs nearly balance one another, and when they

do not, there is a moral defect on the failing side." The sagacious

novelist would, I am sure, have admitted the defect works badly,

seeing there is a sense of inferiority created where the " reciprocity

is all, or much, on the one side," which, as men are constituted, is apt

or sure to create unpleasant feelings : it wounds the pride which

passes for self-respect, and is therefore dangerous. What tends

thereto, wisdom eschews. Is it different with nations ? Passing to

the sphere of commerce, even of the professions, among the common-
est of sayings is this, " There's no friendship in trade." But the pro-

verb must be applied with riglit apprehension of what it means.

There is less difficulty in telling what it does not mean. It does not

mean that people are uninfluenced by friendship in the articles

they buy, the places of business they frequent, and the persons

they deal with. Influenced they are on all occasions, in innumer-

able ways, and just because the preference, i.e. "custom," is a

benefit conferred. How constant are the solicitations to be kept

in mind, to be employed ! What is meant by the words,
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" customer," " supporter," " patroniser ?
" Whence the servility,

more or less truly, alleged on the part of suppliers and purveyors ?

Has the grateful acknowledgment of " favours " no basis ? Why
those Christmas gifts,—ay, and those deplorable douceurs = bribes,

—if sellers were not greater gainers, the side more obliged, than

buyers ? What is the rationale of bagmen and commercial

travellers? Questions of this sort might be largely multiplied.

But it is needless. All the world knows and realises that it is an

immeasurably greater task and advantage for sellers to find buyers,

than for buyers to find sellers. Is there any imaginable reason

why the commercial interest of tuitions should be viewed and dealt

with differently? Of course not. Are we impressed with this

identity in negotiating with France ? We shall be told that we
are, that it is just to make the French buy and become customers

that we enter into negotiations. But will they ? Thdr object is

to sell not only wines but manufactures that we can and do at

present produce at home.

VMh April.

The following letter is reproduced chiefly for the sake of present-

ing the views of the Liverpool Chamber of Commerce and of The

Economist

:

—
Liverpool, 2Sth April 1851.

Dear Sirs,—We thank you for that part of your letter dated

22d April, in which you inform us of what is thought in Manches-

ter regarding the movement as to the I'ateut Laws. We cannot

but agree with your remark, that " the subject is involved in con-

siderable difficulty;" but that is the reason why we think it

highly desirable that the public should be watchful, and why the

Associations should take diligent measures to keep the proposed

amendment from proving a fruitful source of future evil to manu-

I'acturers, producers and consumers ; nor are our apprehensions at

all lessened by the consideration to which you advert, that " several

of our scientific men are watching the progress of the Bills, and

have had an interview with Government with reference to them."

It is fair and necessary that men of science should be consulted

;

and practical inventors along with engineers and mechanists, a

portion of whose business consists in introducing new improve-
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ments, are thoroughly entitled to express their wants and their

wishes. But the question has two sides :—on the one side are

ranged inventors and patentees, patent importers and patent

agents, and all the clever and praiseworthy men of business, whose

headquarters lie about Chancery Lane ;—on the other side are the

various manufacturers and trades of the United Kingdom, the

producers in the Colonies, and, in general, the whole public,—for

every one has an interest in getting, on the best terms, tlie use or

beneiit of new improvements.

The present powerful movement (although indebted for much of

its progress and its promise to the spirit of a noble Law Lord) has

originated and been carried on by the former of these sides ; and

we cannot be surprised if the changes recommended have, as their

prominent feature, a reduction of the costs, and removal of the

annoyances, to which patentees are subject under the present law.

These are, no doubt, great and proper improvements ; but, in order

to prevent the facilities, henceforward to be afforded, from proving

detrimental to the puhlic, there must be some legal provision to

neutralise the evils that may arise, from the too probable contin-

gency of a great multiplication of patents ; the increased number
of which would, in all likelihood, be mostly for trivial inventions,

which the low charges will encourage, and some of them perhaps

taken under doubtful circumstances, on the chance of parties being

induced to compromise rather than take the trouble of defending

themselves at law. It is no discredit or imputation upon the

present respectable body of patentees to anticipate, from an

altered state of the law, the introduction into the class of some
persons whose patents would answer this character. The needful

provision might indeed easily be afforded by the institution of a

tribunal, whose duty it should be to defend the public interest, by
examining all applications, and thereupon deciding whether or

not, and on what terms, it would be compatible with the public

interest to grant a patent. We have seen one of the new Bills

that have been introduced into the House of Lords, and find it

characterised by the onesidedness adverted to, and by the absence

of such a provision as this.^

Anticipating legislation on the important subject of the Law of

Patents, the Liverpool Chamber of Commerce lately referred a

branch of the subject to two of its members, and adopted their

Report, embracing the following remarks :
—" We should oppose

the granting of patents for inventions already published in a

^ The other Bill has been printed since the other, and is said to dififer in no
important particular.
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foreign country, and any procedure being sanctioned or introduced

by law, by which producers in this country or the Colonies might

be subject to restrictions and burdens greater than those to which

parties engaged in the same occupation in a foreign country would

be subject, as it must be evident, that if we are to act upon " Free

Trade" principles, exposed to equal competition with foreigners,

it is essential to avoid burdening our country with unequal charges

for patent rights ; and we should recommend also, that there be

a competent power constituted to limit and regulate the charges

for patent rights."

The injurious effect of an excessive multiplication of patents

upon manufacturers gives Manchester so strong an interest in

watching the progress of legislation thereon, that we have ventured

to trouble you with this long letter, in the hope that you may
oblige us by calling the attention of one or more of your com-

mercial bodies to the present movement. We believe a Select

Committee of the House of Lords is charged with an iaquiry upon

the subject. A most influential London commercial journal, some

time ago, had an article containing many sensible remarks upon

Patent Laws,—maintaining, as we think, with great truth, that it

is most doubtful whether patents are beneficial in the present state

of our country.^

Pray excuse this long letter, and believe us,

Dear Sirs,

Yours always,

Macfie & Sons.

1 It speaks of i:)atent rights as " privileges which are wrongs to the com-

munity," and says,—" The demand to have them is as completely and pecuniarily

selfish as anything ever put forward under the mask of patriotism." Whatever
may be thought of the abstract rights of inventors, there will be a general assent

to the proposition that the grant of the monopoly should be regarded as a mark
of royal /rti'oz/r, and as such restricted to British subjects (and in certain cases

aliens) who give the public the secret of meritorious improvements, under condi-

tions consistent with the national welfare. [The journal referred to is no doubt

The Economist.l
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AN ANALOGY.

The following is part of a leading article in The Scotsman of 1st

March. Substitute manufacturers for distillers, and for extra

expense occasioned by excise requirements read the more palpable

and often much heavier differentiation, in direct taxes to patentees,

which Dutch rivals, etc., have not to pay, and where is the ground

for saying, as perhaps that influential journal sharing current mis-

conceptions might, that subjection to these invention burdens is,

under equal duties, not injustice and not impolicy?

" The British distiller, on the other hand, has been hampered

from first to last. There is not a process in his business that is

not more or less fettered by Excise supervision ; he is unable to

use his plant in the most economical manner because of Excise

restrictions ; and he positively pays duty on more spirit than he

is able to put into the market. It would be absurd to say that

Free-trade required him, with all these burthens and drawbacks

imposed upon him by the State, to compete with the foreigner

without any consideration. His difficulties are not of his own
making, but are the creation of fiscal necessities. Free him from

the restrictions imposed upon him, and he may be safely left to

look after himself. They insist, however, that the surtax of 5d.

per gallon on imported plain spirit does not counterbalance the

loss actually imposed upon them for the protection of the revenue.

There can be little doubt that if it is not absolutely fair, it is not

in their favour. To comply with the request of the German
Government, then, would be in no sense economically justifiable,

because it would mean the admission of German spirit at a less

rate of duty than is paid, in one form or another, by the British

distiller. In other words, the foreigner would be favoured at

the expense of the home producer. Inasmuch as demands made
in the name of Free-trade are likely to mislead, and in this par-

ticular case have misled, it is well to remember that Free-trade,

properly understood and fairly practised, is in favour of and not

against that extra duty the removal of which is so strenuously

urged."

Foreign Ideas.

The following extracts reveal ideas which we do not share.

Substitute for Government taxes and foreign bounties taxes to
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patentees, exemption from which is as good as bounties, and who
can deny their truth ?

From Mr. Henry Carey Baird on The Rights of American Pro-

ducers :
—

" What is British free-trade ? It is that extraordinary govern-

mental policy which would grant privileges to foreigners which it

Avithholds from its own people !"

" To allow to foreigners greater facilities in the transmission of

mail matter is quite consistent with and by no means more wrong

than the system pursued for nearly a quarter of a century as to

trade.

" Is not every Englishman who is engaged in any branch of

productive industry subjected to the most onerous and grinding

taxes, Imperial and Local, for the support of the State and the

different divisions thereof ? Is not his foreign rival, almost with-

out an exception, entirely exempt from all British taxes whatso-

ever ? Hence, as has recently been pointed out in these columns,

British ' free trade' consists in granting to foreigners privileges

which are denied to your own people, and so far from being based

upon any grand and immutable principle of justice, as is claimed

for it, it is based upon a positive wrong."

" The heavily taxed American has an absolute right to demand

that, enjoying the advantages and profits of these markets,

foreigners shall take with them some of the many drawbacks and

disadvantages which he himself is obliged to bear."

From The Edinlurgh Evening News, 5th April 1877, Abridged

from The Times

:

—
" The French sugar manufacturers are now agitating against the

convention they helped to bring about. The clause which dis-

pleases them most is that providing that sugars imported from

one contracting country to another shall not be subjected to higher

customs or duties than the duties on shnilar produces of national

industry. This clause, they maintain, will enable Ijounty-fed

sugars to pass over contracting countries into France and compete

on unequal terms with French indigenous sugar."
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NOTES AND MATTER FOR A SPEECH ON
THE PATENT BILL.

The feature of the speaking that followed the Attorney-General's

speech on introducing his bill must cause uneasiness, viz., its

one-sidedness. Not a voice, so far as the newspaper report shows,

was lifted up on behalf of freedom of industry. The nearest

approach to that was Mr. Samuelson's statement :
—

" There was

keen international competition in sugar-refining, and a simple

improvement patented in this country would render all our

manufacturers unable to compete with those of Holland." Why
not by way of trying how a trade would get on without patents,

exempt sugar-refiners from their operation just as the West India

planters were allowed the exemption, in order to please them, a

quarter of a century ago ? I am sorry and surprised that Mr.

Samuelson, who warned so sensibly, does not oppose the twenty-

one years (if he is rightly reported). Constituents should corre-

spond with their members on the subject. Patents are the very

worst way of rewarding and honouring inventors, for they are

downright antagonism to freedom and perfection of manufacture.

If we cannot abolish them, let us at least not make them more

oppressive.

The Pioyal Commission received a large amount of evidence,

partly oral, partly written, comprehending the opinions and wishes

of a great number and wide variety of persons and associations.

Classifying them roundly : of seven judges and gentlemen of the

long robe, eight official gentlemen, including a Lord of the

Admiralty, fourteen engineers, twenty manufacturers and mer-

chants, seven chambers of commerce, six patent agents, and four

societies, including the Inventors' Institute and the Patent Law
Reform Association. Among these, one individual only went in

favour of twenty-one years ; all the rest are silent as to length of

term, or were against prolongations, except in the Institute of Civil

Engineers in Scotland one member proposed "seventeen or twenty-

one years." All that the Inventors' Institute asked was " much
greater liberality as to prolongations." Besides the answers I

have classified, the Birmingham Chamber sent, by Messrs. Dixon,

Chamberlain, Wright, etc., several answers quite in keeping with

these others. One of these is summarised thus :

—"A fixed limit
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of a term of fourteen years would leave patentees little to complain

of. At present, however, many patentees who have amassed

large sums of money by their monopoly, seek to renew it to the

injury of the public." Another thus :

—
" Except in very extreme

cases, no patent should be prolonged beyond the term of fourteen

years." Lord Chelmsford and Mr. Holden, himself a successful

patentee, approved of "a chance of a prolongation" in case

" patentees have not been sufficiently remunerated. In connection

with this, I remind you that in Prussia " the period for which a

patent is to run is laid down specially for each case. . . . It is

now usually fixed at three years."

Mr. Woodcroft adduced before the Commission the fact that the

Patent Eeform Societies of 1851 had dissolved, as a proof that the

working of the patent law is satisfactory to inventors.

The United States have hitherto been the stronghold of patents.

But mark the change in progress there. Dr. Appleton writes in

The Fortnightly Revieiv for February :

—

" The western farmers and manufacturers ... are already show-

ing signs of dissatisfaction with the institution of patents."

The mention of farmers in this extract naturally suggests a

thought that great manufacturers have been almost alone spoken

of as the sufferers by, or parties concerned with, patents. But the

incidence is on small as well as great, on all trades and industries

indeed, chemical and mechanical, on navigation, cultivation, min-

ing, and even on the appliances and operations of our homes, I

might add.

Commonly, economists contend that a burden or expense that

falls on all producers alike finally rests on the ultimate consumer.

This consolation is of no avail here, for the transference is, in the

nature of the case, impossible in consequence of the foreign com-

petition. Patents are much more likely to cripple all our com-

merce, to impoverish and shut up some of our tliriving industries,

and to foster thereby that rivalry wliich is every day becoming

harder.

Some of the quotations I have made point to international

arrangements. To whatever extent these are attained, the evil of

patents will be mitigated. But as yet there is not so much as talk

of such, and I confidently predict that the happy peoples who either

have no patent law, or having patent law grant few patents, will

not be persuaded to enter into any international patent system or

negotiation that is not based on the principle of paying, in the form
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of national contributions in money, a fair or even a generous

dotation to deserving inventors, and abandonment of the pernicious

old-world but flourishing practice of granting monopolies which

cost nothing to the State but are most lavish and extravagant

as regards the people. This principle of paying for inventions

may even now be partially introduced. Why not do so tenta-

tively ? It is but a step from compulsory licensing to permissive

expropriation.-^ With this view the committee has wisely recom-

mended that the Bill should contain a clause empowering the Lord

Chancellor, on the formal demand of a certain number of directly

interested parties, to purchase back the freedom to use any particu-

lar invention for the whole public upon their agreeing to pay a

valuation price. I have no doubt the plan will work well. It is

certainly well worth trying. Another suggestion of the committee

will be self-commending, viz., that which asks for the institution

of a record office for inventions gratuitously offered to the nation.

At present many an invention is patented just for the sake of

preventing another person from excluding the original inventor

from use of his own brainwork (which result our system of patents

quite permits). Sometimes, too, inventions may be left unpatented,

and therefore undescribed, in order to avoid what may seem to be

the selfishness of grabbing at monopoly,—sometimes from the

mere desire to avoid the trouble and expense of being patentee and

^ The Report of a Joint Committee of British Association and of the Social

Science Association on the Amendment of the Patent Laws, a.d. ISGO, is par-

ticularly suggestive. It largely sup])orts the views in the text :

—

"Another question of importance, and which formed the subject of a communica-
tion to the Liverpool Meeting (1858) of the Association, and which also was the

subject of evidence before the Select Committee of the House of Loi'ds in 1851,
is the adoption of a system of compulsory licenses."

" It seems not unreasonable that the Legislature should make it obligatory on
every patentee to grant a license, if required, the mode and I'ate of cojnpensatiou
to be fixed by persons appointed by the Crown."

" Your Committee, in connection with this subject, would advert to a suggestion

as to the expediency of money compensation to inventors, and purchase for the

public of inventions prior to the expiration of the term of the ])atent.

" The ' Inventors' Fund ' (as the surplus of the fees levied in the form of stamp
duties on the granting of patents over and above the legitimate expenses of the

system has been termed) is adequate, and would be most appropriately applied to

this as well as to other purposes beneficial to inventors."
" Your Committee conceive that these objects will be provided for in any future

legislation, which in conclusion they would recommend to be directed to the
following objects :

—

" 1. Some check by a previous enaction and report on the present uncontrolled
granting of patents for inventions.

" 2. In trial of patent causes by a judge and jury of assessors, instead of by a
judge and jury selected as at present.

" 3. A system of compulsory licenses and money compensation by way of

purchase for patent rights.

"4. Consolidation and amendment of the several statutes relating to patents for

inventions."
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patent-monger when tliere is no mercenary object to impel.

Another of the committee's recommendations is that provision

should be made (virtually there is none at present) for persons

likely to be affected directly by any patent being informed when
the application for it is made.

I might go on enlarging, but I have had other opportunities

of doing so, and I therefore only beg you to remember that

trades are not like mountains and river-beds, not like farms

and fisheries, fixed and untransportable. In these days they

are seen to be ready to migrate, and when they do take to

themselves wings, they are not easily decoyed back. Nothing

need be said to prove that new establishments at any rate

will have a tendency to settle where they are most favoured.

Steamboat and telegraphic communication, large cargoes, low

freights, quick voyages, a certain and early delivery, agency

arrangements, combine to make distance from markets now a

comparatively small difficulty. It takes some time no doubt to

divert the channel of trade, but by and by there is an easy and

quick flow, or a rush. We have been educating our rivals, who,

to the delight of their compatriots, prove most apt and painstaking

pupils not unlikely in economy of operations and closeness of

attention, in energy and plotting, to surpass their masters. Let us

make a stand by not compromising our position further in the

matter of patents. Are we not as a nation too confident, if not

conceited ? Are we not careless of our advantages and pres-

tige, and too ready to squander or neutralise them. Do we
not look too much to present gains, viewing with little concern

and exercising little forethought as to the future ? This may be

true of the calculations of employers and employed alike, in their

respective spheres of immediate interests. I invite you now to

act more worthily.

We are in danger of acting foolishly. Let us learn a lesson from

the Statute of Monopolies :

—

"5. Provided nevertheless, and be it declared and enacted, That

any declaration before mentioned shall not extend to any letters-

patent and grants of privilege for the term of one-and- twenty

years or under, heretofore made, of the sole working or making of

any manner of new manufacture within this realm, to the first and

true inventor or inventors of such manufactures, which others at

the time of the making of such letters-patents and grants did not

use, so they be not contrary to the law, nor mischievous to the

State, by raising of the prices of commodities at home, or hurt of
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trade, or generally inconvenient, but that the same shall be of such

force as they were or should be, if this Act had not been made,

and of none other : and if the same were made for more than one-

and-twenty years, that then the same for the term of one-and-

twenty years only, to be accounted from the date of the first letters-

patents and grants thereof made, shall be of such force as they

were or should have been, if the same had been made but for term

of one-and-twenty years only, and as if this Act had never been

had or made, and of none other.

" 6. Provided also, and be it declared and enacted, That any

declaration before mentioned shall not extend to any letters-patents

and grants of privilege for the term of fourteen years or under,

hereafter to be made, of the sole working or making of any manner

of new manufactures within this realm, to the true and first

inventor and inventors of such manufactures, which others at the

time of making such letters-patents and grants shall not use, so as

also they be not contrary to the law, nor mischievous to the State,

by raising prices of commodities at home, or hurt of trade, or

generally inconvenient : the said fourteen years to be accounted

from the date of the first letters-patents, or grant of such privilege

hereafter to be made, but that the same shall be of such force as

they should be, if this Act had never been made, and of none

other."

Obseive here first, a maximum term of fourteen years, and

second, patents were not to be granted if they (not the inventions)

raised the price of commodities or injured trade. It is admitted

that in general patents do sustain prices at a level higher than if

the inventions were in use and were not patented ; and I have

assumed that it is clear that under competition with foreigners not

subject to patents, trade is of necessity affected injuriously. The
truth I fancy is, the framers of the statute contemplated the

introduction of new manufacturing arts, and did not anticipate

that patents could be granted for improvements that disturb

businesses already established, as they habitually are.

There is a marked contrast between the attitude towards patents

of Governments and representatives of commerce on the Continent

and those in this country. I will illustrate this. In the year

1873 tlie Foreign Office issued a series of reports by Her Majesty's

Secretaries of Legation.

Mr. J. G. Kennedy, in regard to Belgium, reports :

—

" It may perhaps be stated that a majority of the manufacturing

J
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classes in Belgium are in favour of the entire abolition of patent

laws."

Mr. Plunkett reports as to the German Empire

:

—
" The message of Prince Bismarck, although only professing to

call the attention of the Eeichsrath to the urgency of remedying

the confusion in the existing Patent arrangements of the North

German Confederation, distinctly gave it to be understood that in

their opinion (the Imperial Government's) the best solution of the

question would be simply to abolish patents altogether. It may
therefore be expected that whenever the question is mooted again,

a very strong push will be made to induce the Eeichsrath to settle

it once for all in a summary and conclusive manner, by repealing

the various existing laws without passing any new one in their

place."

Mr. Burnley reports :

—

" Generally speaking, the opinion of Saxon manufacturers

is much less in favour of patents than it used to be. Of the

five Chambers of Commerce existing in Saxony, three (those

of Leipzig, Zittau, and Plauen) have decidedly pronounced them-

selves in favour of an abolition of the patent laws, because they

maintain that the advantage derived from them by individuals is

much less than the injury which they do to free trade. The

Dresden Chamber of Commerce is likewise more against patents

than in favour of them. If, therefore, German imperial legisla-

tion should some day decide upon the abolition of patents, whether

by coming to an understanding on the subject with England and

the United States or not, the conviction is generally entertained

that this measure would not do any serious harm to industry."

Mr. Gould reports as to Switzerland

:

—
"Public opinion is so opposed, that an attempt made some

years ago to bring the subject before the National Assembly

proved a complete failure, owing to the marked disfavour with

which it was treated on all sides." See also p. 33.

But this question is not one to be settled by such authorities. Still

less, however, by sentiment or prejudice in favour of inventors or

against them, I will appeal to your judgment, to reason. Observe,

to start with, that the State is not bound to give a patent. The

grant is an act of grace, with a motive,—the encouragement of

invention and the promotion of manufactures. Observe, too, that

in the infancy of science and manufactures there was much to

learn, many businesses to attract, and plenty of elbow-room ; one

patent did not clash with another. Observe further, that the
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number of patents then granted was small,—it was not one for a

hundred now. -^ Consider, too, that commercial capital being then

limited, and the operations of commerce and trade restricted within

bounds narrow in respect of space but long in regard to time, some

encouragement to venturers was legitimate. Consider too, that

under the shelter of protective duties there was (no more than

there is now in most civilised countries) practically no competition

from abroad, and therefore deprivation of the use of inventions for

fourteen years, which rivals out of the kingdom were or might

be enjoying free, did not subject to such unequal competition as

exists under the regime of absolute free-trade. Consider, too, that

owing to the greatly increased vigilance and skill with which

patents are managed, not to the multiplication of patent agencies,

the power given to a patentee is made much more efficacious, and

the rates expected and exacted for licenses have been raised to a

higher pitch. Consider, in connection with these things, the

change that has taken place in the manner of conducting manu-

facturing businesses, in particular the enlargement of transactions

and the consequent diminution of the margins for profit that are

usual and held to be satisfactory. Take into account now the

meaning and effect of a patent. It is a strict prohibition. Some-

times, nay often, this prohibition is alleviated by the grant of

licenses. Under this bill there will be compulsory licenses.

But what are they ? Eights to levy taxes. It is a first principle

in levying a tax that it be levied equally or equitably on all.

If there be any difference in incidence, it is never against citizens

and subjects of the kingdom that imposes the tax, though it may
be against foreigners. In other words, if there is inequality, the

inequality is protective, it is such as to encourage home manufac-

turers and not their foreign rivals. The taxes which a patentee

levies are not equal, they habitually vary. Though it were the

reverse, there is of necessity under free-trade one flagrant and most

pernicious inequality, viz. this, that whereas British manufacturers

^ An interesting table will be found on p. 19 of The, Abolition of Patents, which
I here reproduce, bringing it down to the latest :

—

In Enpland
England. Scotland. Ireland. for the Colonies

In 1050--None. ... . . •

1700 2 • .

.

• .•

1750 7 ... ...

1800 96 is 2 6
1825 250 62 33 87
1850 523 227 531 191
1S66 2121 2121 2121 none
1807 2292 2292 2292 none
1875 .'?112 3112 3112 none
1877 3317 3317 3317 none
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pay these taxes, there is no assurance that the foreigner, who is

allowed to import the article duty-free that is made according to a
patent or patents, has paid any tax to a patentee abroad. If he
is a Swiss, or a Dutchman, he cannot have done so. If he is a

Prussian, a Portuguese, a Greek, etc., the chances are many to one

that he has not. Some one may allege that the pressure of such

taxation is insignificant, that royalties are not heavy. I know the

contrary is true. In the first place, the pretensions of patentees are

high, they frequently claim a third of the saving or advantage

their invention promises. That is, the patentee exacts this quota

although the manufacturer may be doing a business that is yield-

ing him no profit, but a loss. In the second place, liability to pay
patentee A. his tax does not exempt from liability to pay B., C, D.,

and E. There may, in some cases, be several patents to pay for

simultaneously. In the third place, we know well that some con-

cerns pay several thousands a year, what is exemption from that

but a powerful stimulating bounty to foreigners ? Suppose a sugar-

refiner has but a single such exaction to pay, it may be a shilling per

cwt., arate usually mentioned, this is something like five per cent, on

the gross value of the sugar. I shall be very much surprised if, taking

the trade as a whole, its profits have for some years been one

per cent. Statesmanship, when it inaugurated free-trade, did so

under an implied pledge that if the protective duties ceased that

favoured our own people, there should be none left on the Statute

Book to operate against them. The Patent Laws should have been

abolished when free trade was established, but what did we do ?

We, in 1852, riveted the system more firmly, and greatly in-

creased the number of patents. To the honour of British states-

men, however, be it said, some have yielded to evidence. Lord

Granville presided over the House of Lords Patent Bill Committee

in 185 L His Lordship is a strong opponent of the system. The

Earl of Derby presided over the Eoyal Commission of 1862 ;
he

became an opponent. I may mention the names of three living

Lord Chancellors who are said or known to be of the same mind,

Hatherley, Selborne, and Cairns. No, it is the manufacturers who,

by their silence and under the fascinations of the inventors'

organisations, have permanised patents. The present bill will pro-

bably mend matters ; it will hinder the noxious growth of ti-umpery

patents, but this is to cure what is in my view only a very minor

evil It is the burden imposed on our manufactures, the danger to

which excessive royalties to patentees expose our trade, that is tlie

grand ground of complaint. In the reports which I have freely

quoted from we read this Washington Embassy contribution:—
VOL. II. i
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"I venture to think that the prolongation of the period for

improvements [what that means is not quite clear], and the

adoption of general licenses for all alike, at the same rate of royalty,

if such a measure be practicable, would remove, in conjunction

with a thoroughly good system of patents on the American plan,

all the complaints on which the demand for abolition of patents

is provided, all " [mark what follows] " except the international

one of the disadvantage of competing with countries not weighted

with patent royalties." Permit me here to introduce a sentence

more from these reports.

The minister in Portugal discouragingly or in pleasantry says :

—

" It will be some time before the principles of Free Trade can

make an advance towards a more extended view of the advantages

to be derived from the abandonment of the protectionist system
;

and as there is much affinity between the principles on which the

opponents of Free Trade base their opinions and those held by the

partisans of patent-rights, any proposal for the abolition of patents

in Portugal would be met with much opposition."

Little wonder, indeed, seeing the emancipation of that little

kingdom is almost complete already, for during the six years

preceding she granted on the average not twenty a year !

To return to the tw^enty-one years : it was not recorajnended by

the Committee of 1851. Only one witness spoke on the subject

of a longer term, though in the appendix there is a paper, by a

" committee for legislative recognition of the rights of inventors,"

which in a special way favours twenty-one years. The Eoyal

Commission adopted the following resolution :
—

" In no case ought

the term for which a patent is granted to be extended beyond the

original period of fourteen years."

I must here speak of a society that has a most eminent

president, the Glasgow Philosophical Society. It has long been

under the influence of inventors,and has just issued a paper, " printed

by order," which unaccountably says two of the Commission

dissented from that portion of the report,—a very misleading way
of putting tilings, for the dissentients only objected to the dis-

continuance of the power to prolong where the inventor had been

insufficiently remunerated. There is another part of the paper to

which I may advert. It says there has been a " reaction which is

well illustrated by the change from a generally hostile feeling

towards patents (mark the admission) manifested by the Eoyal

Commissioners, to the warmly favourable appreciation of patents

expressed by the Select Committee." Need one offer an explana-
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tion more than this ? The Committee was moved for by a favourer of

patents and presided over by him, and from the first it was recognised

as a committee with that leaning. Indeed, the only abolitionists

nominated M'ere Mr. Lowe, who never attended, Mr. Andrew
Johnston, and I.^ So much for that.

With such an indictment against patents, with such a consensus

as to their operation and consequences as you are familiar with,

what is to be said of the extraordinary proposition in this bill to

prolong the term from fourteen to twenty-one years ? It is simply

monstrous and flagrant. That it can be traced to interested parties

is manifest. I hold in my hand a characteristic and not mealy-

mouthed document, headed, " Patent Law Reform." " Notice." " A
Bill to fui-ther amend the Patent Law Amendment Act of 1852, tvill

he introduced during the current session." It fore-announces the

addition of such other classes as are deemed necessary for securing to

inventors (the poor public is nowhere, so far as appears, thought of)

certain things, among these being " the extension of the term of

patent-right from fourteen years to a period of twenty-one years," and
" such improvements as will improve the value of ipatent property."

" The Bill," it says, " will be prepared by a committee of experts,

composed of eminent members of the legal, scientific, and civil

aud mechanical engineering professions, who will be assisted (led)

by patent agents of high standing." " Communications bearing on

the question may be addressed by inventors and others to the

Committee of Patent-law Eeform. The items of the proposed

draft bill will be published in the Inventor, Patentee, and Manu-
facturer." No biU answering these promises has been seen or

heard of but the Attorney-General's. What is the fair inference ?

^ In the end, Lord Gordon coxild be hailed as an honourable yielder to the

force of evidence.
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From Some Effects of the Patent Laws upon the Industrial Arts

and Manufactures of this Country, by the Eev. W. J. Connolly.

December 19, 1876:

—

" The evil of granting a Patent for an incomplete Invention.—And
here arises one of the great evils of granting Patents. A public

want is felt : the attention of men having the requisite technical

knowledge is directed to the subject, and immediately there is a

rush to the Patent Office to obtain the monopoly of what they have

contrived. But a complete and perfectly developed contrivance

for meeting a public want is not made by intuition. The invention

progresses step by step until the experience, gained by experiment

and failure, supplies sufficient knowledge to enable the expert to

avoid those defects which have spoilt the efficiency of the previous

inventions. As the law stands at present, the crude and half-

developed machine is patented and becomes an obstruction to all

further progress, for many improvements are at once seen that

could be made in the invention, and the man who comes later with

his more perfect machine, the result of greater labour and delibera-

tion, finds the way blocked by the patentee of the crude contri-

vance, who has obtained the monopoly of the new principle

involved because he was the first to arrive at the office of the

Commissioners. The owner of the "second invention of superior

merit has to make terras with the first before he can be paid for his

time and thought, and the public enjoy the benefits of his improve-

ments. At the same time we must not forget that he himself

may soon become an obstacle to a further improvement. Take

the case of sewing machines. A few years ago, one of these useful

little machines of any practical value, could not possibly be made
at all without buying up and combining a number of patents.

From the first the daily improvements in these machines were

almost without number, and the monopolies granted in proportion.

Any little improvement which, in the course of manufacture, would

be made by a man of ordinary technical knowledge and observa-

tion, was at once made the subject of a patent and stood in the

way of further useful alterations.

" Evidence of Sir William Armstrong.—Sir William Armstrong,

in his evidence before the Parliamentary Committee of 1864,

alluding to facts of this nature, very well observed, ' You cannot

grant a monopoly without excluding other persons who are work-

ing upon the same subject.' This obstruction then is one of the
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great evils of a Patent Law. It ignores the fact, that not only a

few men but many quite unknown to one another may be working

out the same idea ; and it grants a monopoly of fourteen years to

the man who has a few hours' start of his competitors."

" Case of the Plimpton Skate.—The invention is very simple and

consists of making the rollers turn by the pressure of the foot

either on one side or the other. Immediately this idea became

known, numbers of mechanics set to work and contrived skates,

which, while embodying the principle of converging axles to

describe the smaller circles, obtained the result by different

mechanical contrivances, maintaining before the courts of law that

they had a right to do so, since a principle could not be made the

subject of a patent. These expensive law proceedings are now
going on, but should Mr. Plimpton gain the day, is not this

tremendous monopoly for fourteen years a reward out of all pro-

portion to the labours entailed, and at the same time, is not the

invention an obstruction in the way of the contrivance, perhaps, of

hundreds of better skates ?

"

" Chemical Processes.—Changes and improvements in all chemical

processes are constantly being made, and almost as rapidly follow

one another as experiment succeeds experiment ; the consequence

is that the result obtained to-day is the starting-point to-morrow.

No manufacturer, much less an analytical chemist, can be long

engaged in any branch of chemistry without seeing his way to

some improvement or another. The law wliich gives to one man
the monopoly of a minor invention in any one of these long chains

of improvements, at once erects a barrier against further practical

experiment. Chemical manufacturers say, their greatest difficulty

is to avoid some patent right or another. The slightest change in

the construction of a furnace, or even in the temperature at which

certain ingredients are combined, is made the subject of a patent,

and the practical man finds his way stopped by some legal injunc-

tion or another when he is going to make use of an improvement

in his business which has been suggested by his ordinary working

experience. You will understand the manner in which some

businesses are hampered by these patents, when I tell you that in

the year 1866 alone there were thirty protected inventions for

refining sugar, an old and well-known article. When some newly

discovered substance has to be dealt with and prepared for public

use there is a perfect rush to the office of the Commi-ssioners.

Nor is this all. By means of a patent, the first in the race can

even get a monopoly of the use of a newly discovered raw material.

There is the often quoted mineral oil case."
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"Action of the Admiralty ivith regard to Patents.—I may say

before I conclude that the Admiralty have at length found it im-

possible to design an iron ship without treading on the toes of at

least fifty patentees."

" Influence of the Patent Laivs between Home Manufacturers.—
To escape expensive litigation, and to prevent themselves falling

into the hands of the lawyers, they often pay large sums of money

for patent rights which have no real existence."

" Frivolous Inventions.—In commerce nothing that is profitable

can be said to be frivolous. We have to consider not the ingenuity

displayed in the construction of the article, nor its usefulness, nor

its intrinsic value, but the value of the monopoly of supplying this,

•and perhaps many other countries with it, and of exercising this

privilege without any kind of competition or interference. ... A
man took out a patent for a sleeve-link; for the first six years

there was no profit, at the end of seven years he hesitated to pay

the £100 to complete his right for the whole fourteen years ; in

the last seven years the profit was from £15,000 to £20,000. . , .

It is said that the manufacturer of an American Patent Pencil

Case, where the invention consisted in placing a piece of india

rubber at the end of the pencil for use if required, made from

£20,000 to £40,000 by their sale."

" A concession to an individual of the sole right to manufacture

such articles is almost of the same na*^ure as the grant of monopolies

formerly made."

"Machinery used in Manufacture.—Unfortunately, from the

state of the law, it often happens that he is not able to have the

best machine. The most efficient machine could generally be

constructed by the combination of the various advantages of the

several patents."

" Where there are no Patent Laws the Manufacturer can iise the

best Machine.—The manufacturer of those countries where these

laws do not exist does not suffer from tliis inconvenience. The

Swiss rival of the English employer comes to this country and

examines the various machines constructed for his business, and

returning home he combines the advantages of the different

machines he has examined, and constructs one by means of which

he is enabled to produce an article cheaper and better than the

Englisli manufacturer. If Switzerland had the same geographical

advantages as England, this power of using the best machines

would give rise to a competition very dangerous to some of our

manufactures, but on account of her inland position she is not

able to reap the fuU benefit of the present state of affairs. I do
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not overstate the case. There are agents of those countries where

there are no Patent Laws who watch our office, and make use of

the knowledge obtained from the specifications filed there to

improve the manufactures of their own countries. This absence

of protection in some parts of the Continent also acts another way,

I will explain what I mean by an example—What is called a key-

less watch was invented in Switzerland. A Swiss manufacturer

obtains the monopoly of this article in England, the consequence

was that he not only held the right to sell this article to the

English people, but he prevented any other of the watchmakers

of his own country, where no monopoly existed, from entering

into competition with him. In other words, our laws gave this

foreigner the power of supplying this article at his own price and

of his own quality."

" Royalties.—The power which the law gives of charging what-

ever may be thought fit for the use of an invention is one which

most seriously affects our manufacturers in their competitions with

our continental neighbours. The manufacturer in England often

has to pay royalty to a patentee of an amount which would be a

very fair average trade profit ; while perhaps in Switzerland or

Prussia any man can make the article without paying any royalty

whatever. It follows that the manufacturers of those countries

can undersell their English competitors by the amount which the

latter has to pay for permission to carry on that branch of industry.

Take the case of Mr. Bessemer's patent for the manufacture of

steel rails. Mr. Bessemer's patent for Austria was invalidated,

and in Prussia they refused to grant him any protection at all It

followed that our steel manufacturers were handicapped in their

continental trade in that article to the extent of from £1 to £3

per ton."



136

PATENTS IN FOREIGN COUNTRIES.

The following are extracts from "Reports of Her Majesty's

Secretaries of Legation respecting the Law and Practice of

Inventions." 1872. See also page 23 :

—

" AusTKiA-HuNGARY.—A foreign invention can only be patented

in Austria-Hungary on condition that it is still patented abroad.

" The number of years for which the patent is demanded . . .

cannot exceed fifteen without the special consent of the Emperor
;

or, if the invention is already patented abroad, the expiration of

the patent there granted."

" Bavaria.—The longest term for the duration of a patent in

Bavaria has been fixed at fifteen years."

" Belgium.—In the case of a patent of invention the period is

twenty years, but the time for which a patent of importation is

granted must not exceed the period which the original patent has

still to run in the countries where it was first delivered.

" A Belgian patent of importation for an invention already pro-

tected in Great Britain, would be granted for fourteen years, and

if the invention were patented in France, the Belgian patent would

be for fifteen years."

"Brazil.—To these arguments the objections may be raised,

cited in Prince Bismarck's message to the North German Chambers

in 1868, that the present remarkably developed system of com-

munication and conveyance, . . , which has opened a wide field

to real merit and enables industrial men to reap promptly all

benefit of production by means of large outlets for their articles,

will, generally speaking, bring those who know how to avail them-

selves before others, of useful inventions, to such an extent, ahead

of their competitors, that even where no permanent privilege is

longer admissible, they will make sure of a temporary extra profit,

in proportion to the service rendered to the public.

"Article 3 of the Law of 1830 grants to the introducer of a

foreign industry a premium in proportion to its utility and the

difficulty of introduction.

" This stipidation has never been executed, but has been in

practice substituted by the concession of privileges of introduction

for a term not exceeding ten years.

" This right of exclusive privilege for a definite term, though it

tends to enhance the cost of the articles patented, has the advan-

tage that only those who profit by a new industrial process pay for
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the same, while a premium or reward from the public purse causes

an augmentation of the public expenses in favour of a limited

number of persons.

" In certain rare and exceptional cases the Committees would,

however, accord to Government the power of granting such

premiums, together with a five years' contract or privilege.

" All modern legislations, they add, agree in the grant of limited

terms, to prevent a privilege degenerating into an unjust monopoly,

but that in proportion that industry has in any country developed

itself and attained a certain degree of prosperity, the shorter should

be the term of any privilege granted, because the larger the number

of inventors."

"Denmaek.—The patents usually run for three, four, or five

years. Important inventions are protected for ten years, and in

special cases for fifteen years.

" Patents granted to foreigners never run for more than five

years."

" Greecr—The practice of the country places all inventors on

the same footing as a person seeking a monopoly, and in either case

a special act is required to secure the individual in the possessions

of the rights which he claims."

"Netherlands.—On the 21st of June of that year (1869) a

Project of Law was submitted to the Second Chamber of the

States-General, having for its object the repeal of the Act of 1817,

and the complete abolition of all patents.

"After an interesting debate, in which the supporters of the

Patent Laws endeavoured to prove that invention conferred a right

of property, and should therefore be protected, the project passed

the Chamber by a majority of 49 to 8 votes."

" Portugal.—Patents are granted for a term of years not ex-

ceeding fifteen, to the inventor or discoverer, to enjoy during that

time the right of property.

" The number of patents granted during the last six years

amounts to 119.

"As there is much affinity between the principles on which the

opponents of Free Trade base their opinions and those held by

the partisans of patent rights, any proposal for the abolition of

patents in Portugal would, I think, be met with so mucli opposi-

tion, showing that public opinion is not in favour of abolishing the

system."

" Prussia.—It may therefore be expected tliat, whenever the

question is mooted again, a very strong push will be made to

induce the Eeichsrath to settle it once for all in a summary and
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conclusive manner, by repealing the various existing patent laws,

without passing any new one in their place.

" The law is that it shall not be less than six months, nor more

than fifteen years ; but it is now usually fixed at three years."

Eetukn of the Applications made and the Number of

Patents granted.

Year. Applications made. Number of Patents granted.

1871 731 86

1872 817 61

(Up to middle of November.) (Up to 1st November.)

" EussiA.—Patents for inventions belonging to the applicant

are granted for three, five, or ten years—the longest term.

" Patents for the introduction of foreign inventions cannot

exceed the term of the privilege granted abroad to the inventor

;

at all events, cannot exceed six years, unless the petitioner be the

inventor himself, in which case he may obtain a patent for a term

of ten years."

" SjVXONY.—Generally speaking, the opinion of Saxon manu-
facturers is much less in favour of patents than it used to be. Of

the five Chambers of Commerce existing in Saxony, three (those

of Leipzig, Zittau, and Plauen) have decidedly pronounced them-

selves in favour of an abolition of the Patent Laws, because they

maintain that the advantage derived from them by individuals is

much less than the injury which they do to free trade.

" The Dresden Chamber of Commerce is likewise more against

patents than in favour of them, whilst the Chemnitz Chamber,

which represents chiefly the interests of the owners of iron

foundries, alone advocates the maintenance of patents, with this

proviso, however, that they should, in future, take effect through-

out the whole extent of the German Empire, that the inventions

for which they are taken out should be previously examined, and

that full publicity should afterwards be given to them.
" If, therefore. Imperial legislation should some day decide upon

the abolition of patents, whether by coming to an understanding

on the subject with England and the United States or not, the

conviction is generally entertained that this measure would not do

any serious harm to industry."

" Sweden.—No patent is granted for more than fifteen years,

and its duration is determined by the Board, according to the

evidence which they may have obtained as to its merits and

relative importance."

" Switzerland.—The practice does not exist, as in most other
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countries, of securing to inventors by letters-patent the monopoly

of their inventions for a limited term of years. Public opinion in

this Confederation is so opposed to the above practice that an

attempt made some years ago to bring the subject before the

National Assembly proved a complete failure, owing to the marked

disfavour with which it was treated on all sides. The accepted

theory seems to be that inventions should be considered as com-

mon property, and that whatever benefits they may confer should,

without delay or restriction of any sort, be extended to the whole

community."

United States.

Number of applications for patents during the

year 1871, 19,472

Number of patents issued, including re-issues

and designs, ...... 13,033

Number of trade-marks registered, . . . 486

Of the patents granted there were to

—

Citizens of the United States,

.

. 12,511

Subjects of Great Britain, . . 432

Subjects of France, ... 30

Subjects of other foreign governments, 60

13,033

" The number of design-patents issued is about one-sixth of the

•total number of patents in recent years. It should be noticed

that re-issues are again counted as patents, so that there is some

double counting. An allowance for these two items would pro-

bably diminish by from 25 to 26 per cent, the aggregate number

of patents issued. The minute subdivision of inventions into

separate patents must also be considered. The net number of

patents covering whole inventions will then probably be from

7000 to 8000.

" As to money value, I am informed that one- half of American

patents are more or less remunerative.

" It should be held that no such exclusive use conveyed to the

patentee any monopoly of manufacture, either for himself or any

licensees. In order to carry into effect this restriction of the

exclusive use granted to the patelitee, he should be required, as a

condition of his holding a patent, to register at the Patent Office

his license with his maximum royalty for the use of the thing

patented. Any one desirous of becoming a licensee would register

at the Patent Ofdce and then take out a license. The royalty

might be lowered at any time, but should not be raised, and every
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license must, of course, contain the same rate of royalty. Reason-

able security for payment of royalty should be given, but there

should be no covenants for ' solatia ' in case of surrendering the

license. There would be no injustice in adding to the contract

between the public and the patentee this condition as to licenses

open to all at an equal royalty. An inventor's reward should

consist in the royalties from the use of the thing invented, and not

in the profits of a monopoly of its manufacture. In order to

provide further against any monopoly of manufacture, it might be

made a condition of the patent contract, that the inventor, if he

became a manufacturer of the thing patented, should pay what

would be equivalent to a royalty, at the same rate as the licensees

were paying for royalty. There would be two ways of disposing

of the sums from such a source. The 'royalty,' so paid by

any patentee, might be distributed in equitable ratio amongst the

patentee and all his licensees, and would operate practically in

reduction of their rate of royalty, and would place all, as manu-
facturers, on an equal footing.

" I venture to think that the prolongation of the period for im-

provements and the adoption of general licenses for all alike, at the

same rate of royalty, if such a measure be practicable, would

remove, in conjunction with a thoroughly good system of patents

on the American plan, all the complaints on which the demand for

the abolition of patents is founded : all except the international

one of the disadvantage of competing with countries not weighted

with patent royalties. On this point American opinion is in favour

of securing the benefit of the Patent Laws even at such an inter-

national disadvantage, but would doubtless be in favour of the

proposed international system of patents."

" WuRTEMBERG.—I consulted Dr. Steinbeis, the President of the

Board of Trade and Commerce, tlian wliom no higher authority on

all industrial matters exists in this part of Germany.
" Although an anti-abolitionist. President Steinbeis advocates a

modification of the present system. He thinks that the cost of

acquiring a patent in Wurtemberg, at least, should be much greater

than it is ; and although opposed to the remuneration of inventors

by the State, he is of opinion that the patentee of an invention

should be compelled to put a ctrtain price before-hand upon the

use of it, under such conditions as to place the advantages of it

within the reach of the industrial public, without depriving the

inventor of his legitimate reward.
" The period for which a patent is granted must not exceed ten

years."
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THE VIENNA PATENT CONGKESS.

Extracts from Mr. Webster's Report to the Royal Commission

OF the Vienna Universal Exhibition, 1873.

Letter from Mr. Macfie to the President, in acknowledging a

special invitation :

—

" I remember with pleasure conferences somewhat similar, at

which I had the honour to be present, at Dresden and Ghent. At
the former of these places, a congress of political economists

declared itself opposed on principle to the monopoly system of

rewarding inventors. At the latter in the congress of the Inter-

national Association for the Promotion of Social Sciences, a vote

was unanimously passed, on the basis of a paper of mine, in favour

of an international system of dealing with inventions.

" My opinions, if expressed at your conference, would be found

in substantial accord with both of these resolutions ; for I think

it obviously beneficial to any country subjected to patents that

other countries which are its competitors in trade and manufac-

tures should be liable to the same burdens and restrictions,

otherwise they gain an unfair advantage. Their freedom from

restrictions and prohibitions, their exemption from ' royalty taxes
'

or duties to the holders of patent rights, acts in their behalf very

much, and, indeed, with aggravation, as a protective differential

duty on the productions of the country that is their rival. Such

is the character and effect of royalties exacted by patentees.

When royalties are not accepted and the legal monopoly is enforced,

the protectionism of the patent system becomes prohibitionism.

But I am quite prepared to advocate liberal treatment of in-

ventors. If any inventor proves by his success that his new art

is a valuable contribution to society, I would gladly see him

honoured and made the recipient of a sum of money.
" Let there be an international committee of the several States

of the civilised world, constituted to make honorary acknowledg-

ments and confer suitable rewards in all such cases. A com-

paratively small pecuniary contribution by each State would

suffice. Assume it to be what you will, I doubt not it would put

more money into the pockets of deserving inventors and

adventurous manufacturers than the existing system of granting
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(too promiscuously and without such discrimination as to make it

creditable to be a patentee) what we euphemistically call ' exclusive

privileges,' i.e. a more than royal power to forbid one's fellows for

fourteen years to make or use processes, or machines, or knowledge

which the course of Providence opens to view and brings within

reach. As to the people, on whom ultimately the burden of patents

falls, they would be immensely advantaged by the exchange of the

present mode of ' purchasing ' new methods and arts for the simple

and natural one of direct pecuniary contributions based on accurate

estimates of their worth formed on the incontestable proof of value

established by experience and actual use. No one country

probably would be assessed, in order to provide as its quota

£100,000. Will any expert calculate how much in royalties, in

enhanced prices, in retardation of improvements, and in various

directions which I need not follow out, the present system costs ?

Whoever does so may expect to find the result, reducing it to

money, will reach several millions."

From a Memorial of the Seniors of the Trading Community at

Berlin to the Royal Minister of State for Commerce, Trade,

and Public Works.

"A similar position exists in France, where also a reaction

has arisen against the system of overwhelming the public with

useless and therefore troublesome patents. Tlie false economical

^principle of intellectual property has led the Legislature to give too

much facility to the prolongation of patents and neglect the

application of effectual means for removing the dead weight of the

useless ones. Here also the price paid to inventors by the com-

munity, for the publication of their ideas and experience and for

the sacrifices they bring to the completion and dissemination of

their inventions, must be regulated by the laws of supply and
demand. The price is too high and must be moderated when the

pressure grows too great."

From the Project of a Patent Law for the German Empire, drawn

up by a Committee of the Society of German Engineers.

Term of Patent, § 9.

" The duration of patents varies in the different codes of law.

" In England patents are granted for fourteen years, but may, in

exceptional cases, be prolonged for further fourteen years.
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" In America their duration is seventeen years without possibility

of prolongation.

" In France patents are made out for five, ten, or fifteen years.

" In Austria a patent may be awarded for fifteen years.

" In Prussia the duration varies from six months up to fifteen

years. In Bavaria the utmost is fifteen years, in Wurtemberg ten

years, in Saxony five years with possibility of prolongation for

further five years."

" The universal period of duration will have to be settled at fifteen

years. The determination of such an epoch is, it is true, sure to

be more or less a matter of fancy ; but the epoch we select has

this in its favour, that it expresses the average of those already

arrived at in legislation."

" In England, however, the patentee is privileged, before the

expiry of the patent, to apply by petition to the Privy Council for

a prolongation. . . . This would leave the public always in a

certain degree of uncertainty, however rarely the prolongation

were actually granted. We discard it therefore."

From Report on Patent Laws hy Dr. Rosenthal of Cologne.

" Nine years ago already the Government and Chambers of

Commerce were invited, by a circular letter from the Prussian

Ministry of Trade, to consider the question, whether in the exist-

ing stage of industrial progress it was stiU necessary to encourage

the spirit of invention by granting patents.

" The majority of the answers advocated abrogation of the

system of protection by patent, and thus confirmed the opinion

which the form of the question indicated to be that of the ruling

authorities.

" We are afraid the voices of the few manufacturers who belong

to the Chambers of Commerce will be drowned in the contagious

cry for perfect freedom of trade, commerce, and production, and

abolition of all protective taxes, and ' monopolies.'

" And yet the most recent settlements of principle have pro-

ceeded from conferences of experts and members of the Govern-

ment ; the same Prussian Ministry of Trade called men together a

year ago from the most incongruous classes in which an opinion

on the subject could be expected, to consult them upon separate

practical measures for the settlement of the social question ; in all

the legislative labours of this century, great attention has been

paid to the resolutions of the Juristentag (diet of jurists) ; in the

preamble to the project of the law upon literary copyright, etc., it
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was thought necessary to premise expressly that experts from all

classes interested had been heard on the subject, and during the first

debate, the Bundes-commissarius (deputy of the confederation)

explained further, ' that the project of law had been framed under

tlie continual active co-operation of authors, men of letters,

journalists, newspaper editors, booksellers, music publishers, and

artists, and the Government of the Bund has had the happiness to

receive from these classes assurances of their complete approval of

the project.'

"

The International Patent Congress in Vienna, 1873. Trans-

lation of Dr. Hermann Grothe's Eeport. By A. Hildebrandt,

civil engineer. (Extracts.)

" The protection of the patent right, under any circumstances,

needs new forms which shall correspond to the present position of

international intercourse. . . . The present territorial restriction of

the inventors' patent constituted one of the chief shortcomings of

the systems hitherto in operation."

"The Director-General of the Vienna exhibition intends to

bring in connection with the latter an ' International Congress,'

which shall discuss the question of patent protection. If that dis-

cussion should lead, as may be expected, to a vote supporting the

maintenance of protection by patents, it would be the task of that

Congress to arrive at and lay down fundamental principles for an

international reform of patent legislation."

" Vice-president Dr. F. X. Neumann spoke to express his con-

viction against the protection of inventions. He had publicly

represented that view for the last ten years, and held that the

principle of freedom must also penetrate the patent affairs.

Patents were irreconcilable with the progress of modern times, and

vnthfree trade—it was a contradiction of freedom, as proved by the

history of the question, since they were a substitute of the privi-

leges offered by trade guilds."

" Professor Dr. Marchet (Vienna) concurred with the views of

Neumann. ... As a theorist, he believed to have the right to

express himself freely against patents in the interests of science."

" Dr. Traun (Hamburg) considered it his duty as a manufac-

turer to rise against protection of patents. He shared the opinion,

with many manufacturers and practical men, to let competition

reign free ; the real inventive genius would always clear its way.
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. . . An ineradicable disease, that had been created by the patent

laws, was the professional inventor,"

"Dr. KoERNYER (Hungary).—Perhaps Hungary would be

better off if it simply used the inventions of others, but it would

be unjust not to protect intellectual property, and that had been

the sentiment of Hungary also. Considerations of utility ought

not to displace the principles of justice. . . . He supported, with

all his power, the protection of intellectual property—patent pro-

tection."

" Dr. Hoffmann (Berlin) thanked the opponents of patent pro-

tection for their attendance, as the matter was thereby cleared

up considerably. . . . The inventor must have his right; o. favour

he did not want."

" Ober-Bergrath Dr. Klostermann (Bonn) examined the posi-

tion of the inventor from a judicial point of view. The inventor

had no right except that granted him by the law ; there was no

natural right. The interest of industry and civilisation demanded

patent protection. . . . No opponent, not even Exner, in spite of

his effort to prove his assertions from technology, had yet adduced

proofs in support of his statements."

" Professor Euehlmann (Hanover) explained that the opponents

of patents were merchants, political economists and chemists."

" Dr. F. X. Neumann did not wish to go any further into the

treatment of the question on its merits, but only desired to meet

the misconceptions put forward by the friends of patent protection.

Not only theorists and adherents of the ' old school,' but practical

men also, and engineers especially, were champions of freedom.

He would only name Michel Chevalier, an ex-engineer—(a voice

:

'But what sort?')—then Sir William Armstrong, M. Brunei,

Cubitt and Co. in England, the opinions of practical men in the

Chambers of Commerce at Dresden, Leipzig, Lidge, and elsewhere,

in the Society of Arts, etc, ; then there was the interesting

modification of the Dutch laws of the 14th July 1869, in which

stress is laid upon the injurious tendencies of patents. So far as

the conception of right of ownership was concerned, that had been

quoted, it was not applicable to patents which did not possess that

exclusiveness, were good only for a limited time, and did not

admit of the ordinary means of protection,"

" Dr. Baumhauer (Holland).—A universal patent law, how-

ever, Holland would join immediately. He was of opinion the

patent law must be international."

"Engineer Joseph Goerz declared that, notwithstanding the

arguments of the Congress, he had not relinquished his opposition

vol. II, k
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to patents. The minority, in spite of the opposing views, had as

much desire for the moral as the majority. . . . Engineers and

inventors could not become administrators on account of the

patents which protected them.— (Disturbance.)—It was very

difficult in such an assembly so strongly in favour of patents to

speak against them, yet would he not withhold his conviction."

—

(Great uproar.)

" GoEKZ withdrew his words."

"Dr. F. X. Neumai^n stated the position of the minority,

according to which they intended to vote stante concluso for those

motions which would in effect restrict the consequences of patents

which they considered to be injurious."

" Dr. Werner Siemens then moved passage II. (h) of the com-

mittee proposal, and described a duration of 15 years for a patent

as one which was by experience sufficient to make a patent pay."

"Julius Steiner (Chemnitz) proposed to substitute for this

passage, 'The duration of the patent must be regulated with

regard to technical and geographical limits, and with regard to

the effect of the protection, so that the patent right shall be

capable to call forth a maximum of inventions or of equivalents,

and gave his motives for this amendment in a lengthy speech ; but

it was negatived in the division and the motion in its original form

adopted."

" The last passage of the committee recommendation was then

moved by Dr. Klostermann, according to which patents are open

to every one who wishes to make use of them against suitable

remuneration. In this he saw a bridge between the tM^o parties.

The universal interest of the inventor demanded some such

restrictions of the monopoly, and it lay within his m'cU understood

interest. This regulation would also tend to aid the principle of

freedom in finding its way. The most important objections of the

patent opponents would be removed by this clause. The ex-

propriation of the inventor created thereby was a necessary

demand of the community. In order to carry it out, a state

functionaiy must be appointed to decide the amount of the

remuneration for the invention"

"Dr. AnurI—Eeform tendencies in patent matters existed

even in America, and therefore things could not be permitted to go

on as Ward had intimated. The paragraph contained no interfer-

ence with the rights of the inventor, and could be easily carried out."

"Dr. IvLOSTEitMANN.—In England the license principle had

aheady been adopted in the deliberations of the commission."

{Cummittce .?).
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"Webster defended the amendment warmly; the adoption

of the same would be in the interest of the inventor and not in

that of the capitalist, and as counsel of the men of genius, the

inventors, he pleaded for it."

" Marchet, in the name of the minority, declared that the

latter would vote for the original motion of the committee, although

being aware that it was inconsistent with the refusal to recognise

the principle that tlie inventor had a legal claim on his invention.

He submitted for their consideration that the adoption of the

original motion would remove the stringency of patent protection,

so that the resolutions of the Congress would meet with less

opposition in the ranks of opponents."

"Mr. Thacher spoke with great emphasis on the legal

right which the inventor possessed in his invention. ... To make
the patent system really fertile, an international understanding

must be created."

" Dr. Eeynold (New York).—It really promoted tlie interests

of the competitor, rather than that of the inventor. It was usual

in America to sell a patent for a certain territory, that would then

have to be abandoned."
" Dr. Klostekmann wished to see all country interest removed

from an International Congress. An international protection of

inventions was only then possible if the State could stay the use

of an invention in a way opposed to public interests. In the same

manner that it was possible to deprive any one of the unrestricted

use of his substantial property in the interests of the public, was

it desirable to subject inventions, because a monopoly in hands

opposed to the interest of the State created circumstances deeply

damaging to the public ; therefore he recommended the new

amendment. A great fire could not do so much mischief as a

monopoly, and the duty of the State was to interfere."

"Hill (Boston) believed it would even be approved in

America."

" The motion of the Committee, as read, carried with 42 against

17 votes."

"Dr. Neumann.—In the name of the minority he must

thank the Congress for recommending the expropriation right

against the inventor, for it offered the possibility to make patents

less injurious to universal development. By adopting this

principle the Congress had softened down the harshness of the

' inventor's right.'"
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CHAMBEES OF COMMERCE. I

From the Official Pieport of a Special Meeting of the Association

of Chambers of Commerce, held at Leeds in September 1875 :

—

" Mr. Firth (Heckmondwike).—When they met in London they

had approved of the bill of the Lord Chancellor, because it tended

in the direction of protecting the public interest, as against the

interest of patentees, in three particulars especially. The first was

that there was a principle of examination introduced for the first

time ; the next was that there was the principle of compulsory

license also for the first time in the law of England ; and the third

was that it shortened the duration of patents."

" Mr. J. S. Weight (Birmingham).—The Association were agi^eed

in the matter of obstructed patents—that is, in cases where a

party not exercising his right within a reasonable time, or who
could not supply the demand for the article patented, should grant

licenses to other persons to use it. He advocated, too, a shortening

of the period of duration of patents."

" Mr. ScAEBOEOUGH (Halifax).—His Chamber . . . sent a circular

to the Executive Council urging them to give every attention to

its details, in three particulars especially—the duration of patents,

the lessening of expenses, and the office of examiners. . , . The

question was rather resolving itself into one of patents or no

patents. In Switzerland, Holland, and certain other countries,

where there were no patent laws, there were many people who
came over to this country, took advantage of new inventions

patented here, and returned to their own country in order to work

them out for their own advantage."

" Mr. W. H. Beittain (Sheffield) said he had not heard a single

word in favour of the present patent laws."
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PROFITS OF PATENTEES.

One or two more extracts will show what very large sums are

occasionally drawn. Mr. Charles Barlow, in Hoiv to make Money

ty Patents, says ;

—

" It is a common fault of a patentee to fix too high a price on

a patent machine or article ; the argument used is that he has a

right, as the Duke of Newcastle said, to do as he likes with his

own ; he alleges that he has had to pay heavy patent fees, and

has been at great expense in perfecting his invention, which may
be perfectly true, but is, after all, no justification for exacting an

exorbitant price."

" One of the greatest misfortunes of inventors arises from the

fact, that they are seldom men of capital, and are therefore

' cabined, cribbed, and confined ' for want of means. . . . The in-

ventor who lacks means for carrying out his projects is obliged to

call to his aid the capitalist, and like the horse in the fable, finds

him willing to aid, only on condition of servitude on his part. . . .

The American inventor of the first sewing machine sold his Eng-

lish patent for £250, which has certainly returned the purchaser

£150,000. Had he reserved to himself only a small royalty, or

percentage, on each machine sold in England, he would have

reaped a rich harvest. But he was poor, and not prescient, and

never dreamed of the great success which was to attend his early

efforts : pressed for money, he sold his English patent for a mess

of pottage. One of the most fortunate inventors of the present

day is Mr. Bessemer, who happened to possess capital of his own

sufiicient for the purpose of caiTying out his important discoveries

in the manufacture of steel, and he has, therefore, realised large

sums. Had he been poor, he would probably have shared the fate

of many of his class—he would have been compelled to sacrifice

his future interest to supply present necessities."

" I procured the patent, some years ago, for a sausage and meat

mincing machine, which has ever since returned the rather hand-

some royalty of £600 per annum to the patentee, without any

trouble, and with the regularity of consols.

"What may be called small inventions, are by no means to

be despised. Improvements in household requisites are in great

demand, and pay well. I procured numerous patents for Mr.
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Masters, who introduced the knife-cleaning machine, the ice-

making machines, and a host of very ingenious contrivances, for

the dining-room and kitchen. They returned him large profits.

... I was concerned in selling a patent, for cutting out cloth, for

tailors' use, for £2500. . . . I was also concerned for the patentee

of a cork mattress, by which he realised a comfortable independ-

ence in less than seven years, and sold his patent for £2400

when he retired. The invention simply consisted in stuffing

a leather cloth mattress with ground granulated cork. The in-

ventor brought it out during the Crimean war, and his first order

was from the War Department, and amounted to £2500."

" Iron smelting and working have, perhaps, rewarded patentees

with richer prizes than any other manufacture, . , . Nearly every

large smelter has secured his inventions, and found them pro-

fitable."

"Among the most successful of modern patents is that of

Young, for the manufacture of paraffine oil. . . . By unwearied

application he has succeeded in acquiring enormous gains, extend-

ing so far even as to return, in one year, the almost incredible sum
of £300,000. I shall not attempt to estimate the profits made by

Mr. Bessemer, from his patents for the manufacture of steel. Con-

sidering that his royalty has been for several years £2, 15s. per

ton on tens of thousands of tons of rails and other steel goods,

made in this, and in various foreign countries, it is easy to under-

stand they must be very great. . . . The numerous patents which

have been taken for aniline dyes have proved remarkably lucrative.

By them, Medlock, Perkins, Maule, Nicholson, and a host of other

patentees, have largely remunerated themselves."

" A new branch of manufacturing trade has of late years sprung

up, called sanitary engineering, comprising a variety of useful

necessary articles ; and in this branch the patentees are pre-

eminent."

" It was proved on the trial of an action respecting infringe-

ment of patent right in New York, that Howe, who first invented

a sewing machine, received not less than £50,000 per annum from

royalties paid to him by other American makers of sewing

niachines, in addition to the profits he derived from his partner-

ship in a company."

"The author remembers the introduction of one of the best

sewing machines into this country in 1851, when he was com-

missioned to sell the patent for £500, and could find no purchaser.

Yet this patent has returned more thousands per annum net profit,

than he asked hundreds for the whole rifflit."
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" I knew an American who, when only twenty-three years of

age, brought over to this country a sewing machine, which I

patented for him ; he speedily sold in London one-eighth share of

his patent for £2000, and going afterwards to most of the pro-

vincial cities sold a great many licenses for £500 each, and this

at a time when sewing machines were scarcely known. The
successful hits, if I may make use of the term, which American

inventors have made in this country alone, would, if recounted,

read like a romance, and out-Barnum Barnum."
" During the Crimean war a patentee ... so insinuated himself

into the good graces of the officials as to procure a contract to

supply the Government with six guns at the price of 20 cents, or

lOd. per pound, exclusive of freight, together with £10,000 for his

patent. There was no stipulation as to weight, and the inventor,

determined to make the most of his bargain, constructed six cannon

of the enormous weight of 98 tons ! which at the price named, cost

this country about £9000."

" Price's Patent Candle Company, Limited, . . . purchased a

patent for night lights for £5000, and was amply repaid that

apparently large consideration."

A Paper on tlie Patent Laws, by Theo. Aston, Esq., of Lincoln's

Inn, read at Manchester in 1870, tells that :

—

"In 1866 the number of licenses and assignments of patents

registered in the Patent Office was 596 ; in 1867, 606 ; in 1868,

653 ; in 1869, 675. From my professional experience I am justi-

fied in saying that a large number of those registrations are records

of prosperous trading in very useful inventions, beneficial alike to

the inventor and the public user. When I add that for some of

those registered transfers the consideration has varied from

£80,000 to over £100,000, the importance of the existing trade

in inventions cannot fail to be recognised."

Is it not prodigal waste and arrant folly to elongate into

twenty-one years a term which already is evidently in many

cases unnecessarily long ? It costs the patentee agents even less to

take the lavish boon than a facile Government to propose it

!

One or two questions at once occur. What will be the posi-

tion of our shipowners if some propulsive agency, much better

than steam and steam-engines, or some means of gi-eatly econo-

mising fuel, is discovered and patented here? Won't shrewd

Holland, Greece, the German ports, and countries where it is not
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patented, if British patent-fees are as high as is usual, carry away

our shipping, and show how short-sighted is the policy of so

attracting inventors ? A like question may be raised as to all our

cargo manufactures, e.g., if cheaper raw materials for, or means of

making, paper, soap, glass, candles, textile fabrics, artificial manures,

etc., be invented, will foreign patent-free competition not under-

sell us ?

Now these, though hypothetical, are not at all improbable cases.

I am prepared for the reply—It is an infringement of the mono-

poly conveyed by the patent to import goods made in contraven-

tion of British patents. My rejoinder, passing over the repulsion

of our own population to such an exercise of the monopoly

power (which, however, I understand, is legally enforceable) is—

(1.) What will the colonies say to such exclusion as the reply con-

templates? (2.) Will our treaty obligations to foreign powers

permit such exclusion ? (3.) Are the officers of customs to be tm-ned,

as in the matter of copyright, into spies and detectives in support

of monopoly ? (4.) Even if so, by what cleverness or declaration of

origin are they to satisfy themselves whether the goods are or

are not contraband ? (5.) How do these pleas meet the case of

competition in foreign and colonial markets to which our com-

merce extends ? It is indeed almost certain that even compulsory

licenses will do little to favour British interests so recklessly

exposed to unfair treatment by the Parliament and statesmen,

whose duty it is to watch over and foster it.

Here we introduce some more extracts, chiefly illustrative of this

branch of the Patent question. The first are from a report given

by the Mining Journal

:

—
EXPECTATIONS OF INVENTORS.

The following from a discussion that took place some years ago

is instructive. Petty articles that yield a large profit may, of

course, safely be subject to a royalty of 27„, but conmiodities

that are sold at a very small percentage profit could not stand so

much as ^°/ :

—

" In a valuable and interesting paper upon this subject, read at

the Inventors' Institute by Mr. G. H. Cole, the remarkable manner
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in which one invention suggested another was pointed out ; and it

was urged that if every inventor were compelled to permit the

free use of his invention at a royalty of 2 per cent, fixed by law,

it would be to the advantage alike of the inventor and of the

public. Inventors generally would seek to perfect a promising

invention, as so small a royalty as 2 per cent, would make the

efforts to produce close imitations not covered by the patent un-

profitable. The inventions taken for illustration were Bessemer's

Steel Process, in connection with w^hich it was urged that he

would have arrived much sooner at satisfactory and useful results

had he been permitted to use any previous invention at 2 per cent,

fixed royalty. . . . The Chairman (Mr. F. W. Campin), barrister-

at-law, thought ... it would raise discussion at almost every point,

for whilst it was evidently the intention of the writer to insure an

inventor an adequate remuneration for his ingenuity, he feared

that the mode in which it was proposed to give him that remunera-

tion would be distasteful to a very large proportion of the inven-

tive classes. He fancied that inventors were given to going to

sleep upon many questions which affected them as a body, although

he by no means accused them of going to sleep about their

individual inventions when they considered they had something

that could be turned to advantage. . . . The idea of cutting every

man's advantage down to a 2 per cent, royalty, was, he thought,

preposterous. . . . Perhaps the greatest inducement for a man to

invent was the speculative character of invention—the knowledge

that, although he might invent several things which barely repaid

him for his outlay, a single success was the passport to an enormous,

and sometimes almost fabulous, fortune. If it were the intention

of the writer that the percentage should be subsequently fixed, and

that 2 per cent, was mentioned only as nominal, he could agree

with him, for the proposition of compulsory licenses at fixed

royalties was one with which many inventors cordially agreed,

but for many inventions 2 per cent, would be altogether inade-

quate."

" Mi{. Bell Galloway believed that there would be some diffi-

culty in adjusting the 2 per cent. Users would, no doubt, give

the 2 per cent, willingly enough, but unless it was very much

used that would never pay the inventor."

" A Visitor feared the meaning of the writer of the paper had

been somewhat misunderstood ; it was, no doubt, intended that the

2 per cent, should be paid by all users of the invention, so that

really one inventor would be receiving his 2 per cent, royalty

from a dozen different classes of users, each distinct from the
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other; consequently he would, in the aggregate, be very amply

remunerated."

"Mr. Savage (of the Workmen's Exhibition, 1870) hoped the

arguments in the paper would receive the attention to which they

were entitled. . . . The 2 per cent, would be paid by all, and thus

if the working man could by his practical knowledge make the

invention of still greater practical utility to the public, he should be

permitted to do so upon payment of a small fixed royalty to the

inventor, who would thus be benefited rather than otherwise."

" Mr. R M. Latham thought there would be great difficulty if

they were to limit inventors to 2 per cent. ; they ought rather, he

thought, to recognise the maxim that ' The labourer is worthy of

his hire.' To say that a man who invents a railway or an electric

telegraph should be classed with the inventor of a useless machine

or process, was, he considered, absurd, and he took it that a fixed

royalty of 2 per cent, would be most unsatisfactory."

" Mr. Cole contended for a fixed royalty, though not necessarily

of 2 per cent. ; he thought, however, that the smaller the royalty

(of course assuming it to be sufficient to remunerate the inventoi)

the gi-eater would be its money value to the inventor."

" Mr. Latham could not help thinking that much depended upon

the nature of the invention. A quarter of 1 per cent, would some-

times pay the inventor, whilst sometimes 1 per cent, would be

insufficient. In a conversation which he had had with the late j\Ir.

R Roberts of Manchester, he told him that it had taken him
ten years to introduce each invention ; to offer him 2 per cent, in

return for that amount of labour would be most unjust."

" Mr. Savage doubted whether with the 2 per cent, royalty

system in force it would take long to introduce any useful inven-

tion, and 2 per cent, would be quite enough for a maker to pay,

as in the aggregate it would be much more. Take a steam-

engine, in which there would be, perhaps, three or four distinct

inventors to pay, so that 6 or 8 per cent, in all would be paid to

inventors. He thought, too, that there was no objection to class-

ing the inventors of important machinery or processes with the

inventors of trifles, as eacli would be recompensed according to

value and utility, and woidd thus obtain a proportionate reward.

He believed that if Howe could have secured 2 per cent., as sug-

gested, upon his sewing machine invention, he would have made
an immense fortune instead of what he did."

"Mr. Latham feared the 2 per cent, would benefit the rich

capitalist against the poor inventor."

" The Chairman, in conclusion, observed ... at present you
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could not get on without money, and it was by appealing to the

cupidity of manufacturers that large fortunes were made by
inventors. There was a too general impression that patents did

not pay, the fact being that although it was comparatively few

who made enormous fortunes by inventions, the majority of in-

ventors made a very fair profit out of their patents. As to com-

pulsory licenses at fixed royalties, the question was well worthy

of discussion."

The Policy of a Patent Law, by Henry Dircks, C.E., LL.D., a

well-known author on the patentees' side, supplies the following :

—

" As a mere schedule we may here suggest the following as an

illustration of what appear to us the important points for consi-

deration in framing a New Act.

" 1. The Title to specify whether protection is sought for— (1.) An
Invention ; or (2.) an Improvement on some previous invention.

" The term of years for an Invention to be 3, 4, and 7 years.

" The terra of years for an Improvement to be 1, 2, 3, or 4 years,

with power to determine the period at any of these dates respec-

tively; or, to admit the patent to the right of an invention, on

proper grounds.

"5. . . . The Commission to have power to refuse patents, when
found to be anticipated, or to extend them after 1, 2, or 3 years, to

a further 4 years, on satisfactory representations being made to the

Commissioners.

" 6. No imported patents for Inventions to be entitled to more

than 7 years' protection."

The above confirms what we have elsewhere written, by showing

how widely within eight years the aggressive party has diverged

from their former comparatively sober views. What follows, from

the same, is on the branch of the subject treated of in the preced-

ing extracts. It is a report of part of the proceedings of the Social

Science Congress at Bristol in 1869.

" A. V. Newton.—If there be a manufacturer in Holland who

manufactures sugar cheaper than a manufacturer in England in

consequence of a patent, then I will imdertake to' say that not

twelve months will elapse before a much better plan will be

adopted than the plan which is hampered by large royalties. . . .
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It is impossible for a man to bar the door. Sir R. Palmer talked

about a man putting a gate across a road; if he does you may
tunnel under it. You cannot put a barrier to a man's mind

:

intellect will not be cramped.
" Mr. Macfie.—Is it not a fact that Mr. Bessemer, for a very

meritorious invention, charges from £1 to £3 for royalties, so that

it is impossible for British manufacturers to compete with nations

who have not that to pay ?

" Mr. Xewton.—It is with the view to meet such a question as

this, that I gave those figures referring to iron and steel. If we
export in an increased ratio, I do not conceive we have anything

to complain of with respect to Mr. Bessemer."

" Mr. Macfie.—Mr. HiU said it was acknowledged that it was

inequitable that British manufacturers should pay a tax to paten-

tees, and their rivals abroad should be allowed to import into this

country without liability to that tax. The question I put is. Do
you believe there is an inequality, and have you any means of

remedying that inequality ? I adduced, as a fact, Bessemer's

Patent ; I have a letter from an important manufacturer, stating

that he did find it a great hindrance, and it interfered with his

work. In the iron market it was stated that large orders left this

country for rails, which used to be executed here. I put this ques-

tion—Presuming this charge of from £1 to £3, have you any plan

by which to put the English manufacturer on a footing of equality

with the foreigner ?"

The evidence of Mr. Clode, solicitor to the War Office, from

the Report of the Royal Commission, 1865, contains this :

—

" I have taken some pains to ascertain the fact, and I find that

we have never been able to control the ' reasonable price ' of any

patentee."

" With regard to the ' reasonable price,' to illustrate the diffi-

culty of arriving at what is a reasonable price, if you look at the

supply as taken by what Sir William Armstrong justly considered

to be a reasonable price when the invention was first promulgated,

we should have paid for supplies £757,000. The prices were

afterwards re-adjusted in the year 1862, and taking our supplies

according to that, we should then have paid £320,000 ; it is simply

about half, and our actual supplies, taken at the price which we
were charged, cost £416,000. This shows the difficulty of agreeing
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upon the 'reasonable price,' even with the great advantage of

having the patent in possession, and being able, by Woolwich, to

ascertain the precise cost of producing the article ; but if the

patentee holds the patent in his own possession, it is almost im-

possible to say what is a fair and reasonable price, because we
have not the cost of manufacture.

" Mr. Fairbairn.—That is in the case where the patentees them-

selves manufacture ?—Yes. Of course each patentee has an ex-

tremely exalted view of his own invention."

" The following letter was addressed to the Secretary of State by
a patentee :

—

"
' The sum I require for the assignment of my patent to the

Secretary of State is £500,000, or for a license to manufacture, the

sum of one shilling per hundredweight of cannon made on my
plan by Government officers in royal arsenals or foundries.'

"

" One gentleman for the expanding or Minie bullet, asks £500

a year. Another, for an incendiary system of warfare, asks

£50,000. Another gentleman will sell his patent for strengthen-

ing guns for £500,000 ; that case I have just quoted. Another

gentleman asks £5000 for a projectile, and a royalty of 9d. on

on each shot. Possibly there is nothing more deceptive than in a

large department, like the War Department, assessing a royalty

for its consumption ; for in the case of Minie bullets, or many
other things where a royalty is placed upon consumption, it is

found to be enormous. When we rewarded Mr. Pritchett for his

Minie bullet, in 1853, and endeavoured to take out anything like

a scale, we found that the consumption of the article was so

enormous that you could not reconcile what was ultimately given

for it with any figures. Another gentleman asks £15,000 for the

invention of a projectile, or £10,000 for the license. The next

case that I have is a material for making the fittings for limber

boxes; £1000 is asked, or Is. 6d. per piece for the article

when used. Here is another invention for shells ; £8000 is asked.

The next is an invention for muzzle-stoppers for cannons and rifles
;

£10,000 is asked for the patent. The next is a plan for suffocating

troops in tents, for which £12,000 is asked, and a note is put to

the effect that it is too absurd for the Ordnance Select Committee

even to investigate. The last which I have upon the list is an

invention for waterproofing, paper, for which £5000 is asked.

There have been no pains taken in selecting these cases, and I

merely quote these instances to show how extremely difficult it is

to approach an inventor for the purchase of tlie patent before

using it. I could show the Commissioners by the returns of the
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War Office that we have paid larger sums for patents which we
have never used than for valuable inventions in constant use."

" Some hundreds of Patents have been granted for instruments

and nnmitions of war alone since 1851, which are now in force,

and although each of these might contain some slight element of

use, it is in all probability only by a combination that any of the

patents could be used."

" You were never stopped by injunction ?—No ; we have gener-

ally gone on and run the risk of what may happen."

" These patents are granted not only to our own subjects, but

to aliens, and we are not unfrequently placed entirely iu the liands

of an alien for a supply. I can give instances in which the

most valuable instruments and munitions of war have been in-

vented by Americans, and therefore we have no security that

the supply will be furnished to us.

" So that a foreign government could make use of our Patent

Laws to shut out the inventions from this country ?—Yes."

" I have a case which arises under ' The Eegistration of Designs

Act,' but may be used as an illustration to show how these exclu-

sive rights are worked against the Crown. Not very long ago

Her Majesty thought it expedient to change the clothing of the

9 1st regiment of foot into the Highland costume. The Commander-
in-chief placed himself in communication with the officers, but no

sooner did certain tradesmen know that Her Majesty had sealed

the pattern than they registered it."

The Appendix adds, amid other interesting matter, the informa-

tion below on other branches of the Patent question :

—

" The Ordnance Select Committee have been very frequently

impeded in the prosecution of inquiries tending to the greater

efficiency of Her Majesty's forces by real or pretended legal right

of patentees."

" Mr. M'Kay, who has patented a great variety of unusual forms

of shot, recently threatened the Committee with legal consequences

if any of them were tried without his concurrence."

" If Her Majesty's service is not seriously obstructed by the facility

with which patents are at present granted for warlike inventions,

. . . it is . . . from other causes, the first of which is the worth-

lessness of the great majority of the so-called inventions patented,

and the second the small proportion which really new discoveries

or appliances bear to those which are only supposed to be new by
ignorant or interested parties, but on examination turn out not to
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be so. These conditions are no security that serious inconvenience

may not some day accrue."

"In 1858 (and the same practice may still exist), it was the

practice of our Patent Office to send the specifications of English

inventions, as soon as they were published, to Paris, Berlin, etc.,

and it was ascertained that Sir W. Armstrong, by patenting his

time and percussion fuse in April 1858, had, by so doing, given it

(by making it known) to foreign powers, although his own Sovereign

could not use it till he subsequently assigned it to the Secretary

for War."
" The Ordnance Select Committee write :

—

"
' The Committee do not apprehend the slightest public incon-

venience from the free patenting and publication of inventions

provided the Government reserves its own liberty of action, and

its right to make or use improvements in material of war in its

own establishments.'

"

Eesolutions of the Patent Laws Committee of the British Associa-

tion, 1861, subjoined to this Blue Book, like the report of the Joint

Committee of 1860, contain no suggestion of a longer term, but,

also like it, one in favour of compulsory licenses.

The following pieces of a report of the proceedings of the House

of Commons Committee on the use of steam on tramways are

taken from The Daily Review of 15th March. They are suggestive,

for they show (1.) How inventions are the natural outcome of felt

wants
; (2.) How large are the expectations of pecuniary advantage

;

(3.) How the consequent demands embarrass and lead occasionally

to preference of cheaper rather than of better mechanism. The old

practice would have been to charge a full price for a machine, the

inventor probably being satisfied with the profits of manufacture.

The new way is a bad one, viz., a charge on the work a machine

does :

—

" Mr. W. B. Scott-Moncrieff, of Edinburgh, was the first witness

examined. He said—I am an engineer of some experience. About

four years ago my attention was called to the practical working of

tramways by horse power. It struck me that the system was

unsatisfactory, and I set my mind to work to devise some better

motive power.
" I carefully studied the question what would be the best motive

power to adopt, and especially steam, but I came to the conclusion
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that the difficulties and objections with regard to steam were

inherent to it. By the use of compressed air we entirely get rid

of steam, and not only of smoke, but of combustion. ... I have

made up my mind, after careful calculation, that compressed air is

the best mode."
" For the last year or two you have directed your attention

chiefly to the working of tramway cars by means of compressed

air ?—Yes."

" As to cost—Have you ascertained whether it is less than the

cost of the ordinary car ?—I have ; the cost in coal is about a

halfpenny per mile. The cost of repairs is much less, and a car

worked by air would be less expensive than one worked by steam.

From actual experience I come to the conclusion that cost of

working my system, including driver and everything except the

guard and making the permanent way, would be from 3d. to 4d.

per mile. An additional Id. paid in the shape of a royalty would

make the total cost about 5d. per mile."

"To Mr. Evans.—The 5d. per mile includes a royalty of Id.

to the inventor. The running expenses of a tramway car worked

by horse-power was about |ths of a penny.

" To Mr. Samuelson.—The preference was given by the Vale of

Clyde Company to Mr. Hughes' plan solely upon a question of

price. ... I was led to understand that they were willing to give

me 6d. per mile, or half more than they pay for Mr. Hughes'

locomotives. I am satisfied that if the Vale of Clyde Company had

provided the necessary machinery, they would have been able to

work any system for 5d. per mile."

" Can you convey passengers, including all costs, as cheaply as

by steam cars ?— I am not prepared to say with precision, but that

is certainly my opinion."

LENGTH OF TEEM.

Eesuming the subject of the extracts on page 106, copiously

adverted to elsewhere, I have glanced over the Eeport of the

Select Committee on the Law relative to Patents for Inventions,

1829, and find the following on the subject of length of term :

—

Mr. John Taylor.—" Have you any suggestion to make upon the

period for which patents are granted ?—Merely that there is a diffi-

culty in the term of fourteen years ; it does not seem equally fair
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for all patents ; one patent might deserve protection for three or

four years, another for twenty years, and so on, according to the

utility and expense of them."

Mk. DxVvies Gilbert, M.P.—"Will you state your opinion as to

the propriety of allowing persons to take out a patent for a shorter

period, paying a proportionate smaller fee?—I should think the

fees of patents cannot be made proportionate to the importance of

the invention, and consequently it may be advantageous to allow

individuals judging for themselves, to secure a monopoly of less

than fourteen years, on paying diminished fees.

" Might it not be advisable to make different regulations for the

different sorts of inventions, separating, for instance, the mechanical

from the chemical discoveries ?—I think it would."

Mr. John Farey.—"Would it be advantageous to the public,

that patents might be taken out for a shorter time than fourteen

years, supposing that there was a correspondent diminution of

expense?—That is the practice in all other countries, but I am
scarcely prepared to make up my opinion upon it ; it would tend

to multiply the number of patents for trivial inventions, which I

think is not desirable, because they occasion so much litigation,

and that evil would remain, if patent rights were rendered more

secure by better law. Shorter terms, at less cost, would be utterly

unavailable to patent rights for inventions of importance, which

so much require amendment at present; because there the evil

is, that fourteen years is too short. In my opinion fourteen years

of profitable exercise of an invention is always sufficient, if it has

not been preceded by loss that is to be repaid. The question is,

whether a part or the whole of that term may not pass away before

the profitable exercise begins. An invention which has no such

term of unprofitable exercise, might be very well repaid by five years,

as in France."

" It would be a very good measure to reserve a portion of the

revenue derived from the granting of patents, to accumulate and

form a fund for the purchase of valuable secret inventions, like

Mr. Knight's, which are not likely to be disclosed by the induce-

ment of any patent law, however complete ; and also to reward

individuals like Mr. Woolf, whose inventions have not come into

use during the terms of their patents, but have afterwards become

of national importance.
" Would you not, in the latter case, rather recommend an exten-

sion of the term of the patent ?—Not in all cases."

Mr. M. I. Brunel.—" What is your opinion as to the period of

fourteen years ?—It is a great deal for some, and not enough for

i
VOL. n. I
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some others ; I shall lose probably six years before I come to make

anything of my present patent."

" Would you increase the time beyond fourteen years ?—I think

that might be done, in some cases."

Mr. Akthur Aikin.—" Have you considered whether it would

be an advantage to allow parties to take out patents for short

periods instead of fourteen years with a proportionate diminution

of expense of fees ?—I do not see that it would ; because, generally

speaking, it would not be agreeable to a patentee ; for whenever a

patent is taken out it requires some two or three or four years to

bring it into actual operation, and if you have a patent only for

seven years the time is expired before you get anything from

it."

Me. Charles Few.—" The Committee have been informed that

cases occur not unfrequently in which for the first ten years of a

patent very little profit is derived from the invention, but that

during the last three or four years it begins to be very beneficial

;

in such cases as those would you recommend a power of extending

the patent?—I would in all cases leave it to be extended for

another seven years ; at present we must go to Parliament to get

it extended, which is very expensive."

Mr. William Newton.—" Do you mean, then, that the board

should have the power of granting a patent for more than fourteen

years?—I think it would be desirable that patents should be

granted for various periods.

" For more than fourteen years ?—Under some circumstances.

For instance, there are many trifling things, such as a patent for

a new invented lace-hole for stays, a new invented fastener for

gaiters, and such little matters as that, for which a patent should

not be granted for more than five or seven years, in my opinion

;

but there are other matters of great magnitude, such as are con-

nected with marine architecture, the construction of dams and

fortifications, and things of considerable magnitude, which the

inventors could not be remunerated for in the course of fourteen

years. In that case, I should say the consultative board should

have a right to grant a longer term ; and, upon application, perhaps

it would be desirable, where they saw a reasonable ground, that

they should be able to extend the limits of the original grant."

Mr. SamuelMorton.—" Have you any other suggestions to make?

—With respect to the terms upon which patents are given, I con-

ceive that fourteen years is quite iusufiicient in many cases."

Mr. W. H. Wyatt.—" Would it not be fair for such ephemeral

inventions to allow a person to take out a patent for a shorter
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period than fourteen years?—I should apprehend more inconveni-

ence than advantage would result from such a course."

The Committee evidently did not entertain the idea of a longer

term than fourteen years. The questions are directed to the point

of shortening, the answers are throughout adverse to a general

fixed term longer than fourteen years. There is not an index to

the Eeport to enable me to see if there is more that illustrates the

question of the duration of patents.

BLUE-BOOK, 1829.

The following, from the evidence of Mr. Taylor in 1829, gives

a hint which ought to be followed up by an amendment of the

BiU:—
" Have you any suggestion to make upon the period for which

patents are granted ?—Merely that there is a difficulty in the

term of fourteen years ; it does not seem equally fair for all

patents ; one patent might deserve protection for three or four

years, another for twenty years, and so on, according to the utility

and expense of them."

" Are you aware that in France, if a person who has obtained a

patent, during the period he holds that patent, makes any improve-

ment on it, he is obliged to give in a description of the improve-

ment, in order to its being made known to the public ?—I am not

aware of that fact.

" That is not the practice in this countiy ?—No.
" But would it not be useful that there should be some regula-

tion of that sort ?—I think some regulation of that sort would be

very beneficial; I think many improvements are withheld from

being published on account of the difficulty and expense of taking

out a new patent.

" Do you think it a fair thing to require from the patentee, that

he should communicate to the public any improvement he may
make during the period of his patent?— I think it is extremely

fair, and that tlie public should have a right to require it."

Extracts from the evidence of Mr. Farey naturally here find a

place, though not in connection with the branch of the subject im-

mediately before us :

—

" By a monopoly I understand a confinement of trade in the

hands of an individual ; but if licenses are granted under a patent,
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I think there is very little harm can be done by any patent right,

for it makes no restriction, but only levies a small tax on a new

and profitable business, which can certainly bear that tax, or else

it could not be levied."

" Mr. J. C. Daniell invented a new process to improve the

lustre of wooUen cloth, by immersing it in hot water, after the

pile is set very smooth. The operation was reported to cost not

more than a penny a yard. . . . He is a large manufacturer, and

took a patent for the invention. That patent produced a very

great revenue to the patentee, whilst his patent lasted ; he received

I think at one time a tax of 2d. a yard for license under the

patent ; that tax was nothing worth notice, to those who paid it,

when they improved their cloths so much ; but it was a greater

object to the inventor than the profit that he could derive, by

improving all the cloth he could possibly make in his own manu-

factory, and he had no interest to endeavour to make his patent a

monopoly ; he still retained that profit, with only a gradual dimi-

nution of it, as the practice extended over the whole trade, under

the licenses he granted, but as he derived a profit of twopence per

yard (and might have had more if he had insisted on it) upon all

the cloth made by others, he had the strongest interest to promote

the practice to the very utmost."

" If the patent can be made into a close monopoly, it will com-

mand the whole supply of that market, and can consequently be

made to raise the price very greatly."

" Even supposing there is no patent abroad, I conceive it puts

our manufacturers under no disadvantage to be paying such a

small tax as is usTially levied by a patentee for licenses, when
foreign manufacturers may not be paying such a tax ; because I

feel confident of the fact, that under the stimulus and protection

of a patent in Britain, the patentee, either by himself, or by men
of talent whom he can then afford to employ, will improve the

manufacture that is to be effected by the new invention, much
more rapidly than can be done by the foreigners who are at work

in the same course of improvement, without tliat stimulus, and

with inferior means of execution ; hence the tax the British

patentee levies will never be felt at all. If there is a patent

abroad to stimulate corresponding exertions to improvement there,

then the foreign manufacturers will be under a corresponding tax;

but such taxes are in all cases a mere trifle, compared with the

l)rofits that manufacturers derive from the adoption of new inven-

tions."

" Supposing an article patented, and actually brought into
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efficient use abroad, is there any benefit to this country in allow-

ing persons to introduce an article in that state, and to have a

patent for it ?—Supposing the invention to be already as perfect

as we could make it, there would be little advantage in allowing a

patent for it, except that as it still requires to be made known,

and brought into use amongst us, in spite of ignorance and pre-

judice, that bringing into use will be accelerated by the exertions

of a patentee ; nor do I see any equivalent disadvantage in grant-

ing a patent, because I know the taxes, levied by patentees, are

always so slight."

FEOM THE BLUE-BOOK, 1872.

All that is said in favour of a longer term is this r

—

Me. C. W. Siemens answered, " I think if the system of com-

pulsory licenses was adopted, and if, moreover, power was granted

to add to the specification, which would tend rather to shorten

the length of the privilege to the patentee, in that case there

should be an increase of the term ; fourteen years is really not

sufficient time to develop an important invention. Important

inventions have generally proved valuable to the patentee only

after the lapse of the term of the original patent, when he is still

in possession of some patent of improvement ; but tlien his right

becomes rather a doubtful one, and I think it would be more

desirable to have a longer period granted him from the first, and

rather to allow the inventor to accumulate strength in his posi-

tion than to diffuse his strength over a number of patents."

Mr. James Howard.—" I think there should be a difference in

the time for which patents are granted. I think for small

frivolous inventions they should not extend over so long a period

as for large and more important inventions."

" I think that there are some patents wliich require an immense

deal of time to successfully introduce them."

" I think there are certain improvements in minor things for

which fourteen years is too long a time ; a great deal too long. I

would not grant patents for the full term of fourteen years as a

matter of right, and a matter of course ; but I think there should

be some substantial reasons why you prolong a patent beyond

the third year."
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" I think that to a man who makes a minor improvement, in a

lock for instance, three years is quite sufficient, because it comes

into use immediately. That class of man has not the difficulty

which an inventor of greater things has to overcome in the vis

inertice of people averse to change."

" I think you also said that a person who required an extension

of a patent privilege beyond three years should give substantial

reasons for that extension. Will you be kind enough to give the

Committee an idea of what you would think to be reasons fairly

adducible ?—Suppose a patentee said, ' Now I have got a patent

for an article which I find requires a great deal of time to perfect

it.' The case of the reaping machine has been introduced. The

patentee would say, ' I can only use the reaping machine for a week

or two in the year, and the season passes so quickly before I can

get alterations made in it, that I have not had time to produce a

perfect machine.' In my opinion that would be a case in which

the Commissioners should grant a further extension, though tlie

machine had not been introduced.

" If the experiments had been of a costly nature, you would

say that a longer period than three years might be granted ?

—

Yes.

" Or I suppose if the patentee had made great losses in intro-

ducing the invention, you would say that a longer period than

three years might be granted ?—Yes."

Mr. G. Haseltine, patent agent, a citizen of the United States.

—" I think the term of fourteen years is too short ; I think a fair

term would be twenty-one years for both parties ; that is to say,

both for the public and the inventor."

" You are one of those who are of opinion that the inventor has

a right to his patent, and that it is not a mere question of public

policy ?—I am, most decidedly.

" You put him on the same footing with an author or any per-

son claiming a copyright ?—Yes, or higher, inasmuch as I believe

inventors to be more deserving, and of more benefit to the com-

munity."

Mr. J. H. Johnson.—" I certainly would not dispense with

the present power of the Privy Council. Those powers have been

very useful, and very judiciously exercised. Prolongations of

patents are by no means easy to obtain ; they have been granted

in cases where tliere would have been otherwise a great hardship.

" Do you think that they are not obtainable with sufficient ease ?

—I have been sometimes unsuccessful myself, but I should be

Sony to say that.
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" There is no substantial reason to complain, I suppose ?—No,
speaking generally, I think not."

The Appendix contains no complaint of the present length of

term as insufficient, although it includes

—

(1.) A paper by Mr, Bower (who by the by says :

—

" Licenses should be compulsory in all cases of patents for

improvements in an established manufacture or process, e.g.,

steam-engines, iron, glass, sulphuric acid, etc. etc., but not com-
pulsory where a new article or process is the subject, e.g., a new
method of reducing wheat to flour.")

(2.) A report and a memorial from the British Association, 1856.

(3.) Documents of the Society of Engineers, bearing the names

of 1 1 firms and individuals, and that of the " London Association

of Foremen Engineers and Draughtsmen."

And (4.) A resolution of the " Manchester Association of En-
gineers."

Extracts from Proposals for a Council of Trade in Scotland, by

the celebrated John Law, Esq., of Lauriston, afterwards Comptrol-

ler of the Finances of France, first published at Edinburgh in the

year 1700. It will be observed that quite in conformity with the

natural meaning of the words of the Statute of Monopolies, patents

were regarded as the means for introducing of manufactures, and

not of improvements on manufactures already existing, and that a

decided preference is given, in accordance with the views this

compiler has always expressed, for direct rewards by the State in

money and not in monopoly :

—

" Perhaps there is not any one part or piece of trade in the

world but might and would prosper better without than in a

monopoly, unless it be in a very few and singular cases, and never

but where the monopoly is qualified with an easy and reasonable

permission.

" They will doubtless still continue to be considei-able in the

fisheries and foreign trade, at least so long and in so far as they

shall remember, and act as if they remembered, that it has not

been by monopolies and exclusions, but by the generous prin-

ciples of ease, freedom, and security, which they have prudently

opposed to the heavy impositions, restraints, and proliibitions of

others, that they have been enabled to raise themselves. It is
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true, if quite contrary to all this, they who have of all men
living have most known by experience that trade is a coy mistress,

and will not be hectored but courted, if even they shall begin to

take umbrage at the industry of others, if they shall be for forsak-

ing their old and virtuous principles, and way of courting trade by

industry, frugality, and ingenuity, and betake themselves to force

and violence, which has ruined so many others before, this indeed

would look but too like a sign of their declension.

" Now if, as in the case of the fisheries, it should be asked, at

whose pains and expense ought the people of this kingdom be

broken off from this habit of idleness, or in many cases perhaps

unprofitable work, and learned and trained up to industry, will

monopolists or private men, not rather choose at all times to deal

but for one hundred pounds ? or to set only one hundred men to

work, where they can get ten per cent, for their money, than to

deal for a thousand pounds, or to set a thousand men at work

where only five per cent, can be gained. . . . Quite contrary to all

this, it is not seldom the interest of the nation, rather even to lose

five or more per cent, by their proper money, to have double the

people employed or work done, since for the most part the nation

considered as such may gain at least one-half, nay sometimes

above three-fourths, of the produce by profitable manufactures.

" It is true we find it the custom of not a few trading nations,

as an encouragement to trade and industry, to grant monopolies of

any new invention, or to those concerned in the first introducing

of manufactures to a country, but in this we may likewise observe

that these monopolies are commonly granted but for fourteen,

fifteen, or hardly exceeding twenty years : and although these sort of

young monopolies, as hath been said, be not so pernicious as others,

and that this be indeed one way of learning of arts unto, and of

begetting industry in a nation, yet surely it is so far from being

the best that it were often, nay for the most part, much better for

a prince or state to give double or treble the sum gained by the

monopoly, as a reward to the inventor or introducer, since it not

only, for the time at least, possibly hinders four or five, but it may \

be eight or ten times the people, from going into the matter, but

not seldom proves so bad a preparative, as in a great measure to

baulk the further growth and progress thereof, even when the

monopoly is at an end."

The article on patents in Rccs Gyclopmdia, ends thus :
—

" If,

indeed, we could suppose that Government would examine, in all

cases, thoroughly, impartially, and scientifically into the merits of
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every invention, it might be better for them to throw it open to

the public by rewarding the inventor, though in this case the

nation at large would pay for what directly and materially bene-

fited only certain classes ; whereas by letters-patent those reward

the inventor, whose interest it is to reward himself. On the whole,

therefore, the present mode is the best, with perhaps this altera-

tion, that the letters-patent should vary in their duration according

to the importance of the invention and the money and time

expended by the inventor."

On the above the following remarks are made :— (1.) In Abolition

of Patents an answer is given to the objection that State rewards

would fall unequally on tax-payers ; at any rate the proposal for

permissory expropriation is free from that objection
; (2.) Under

free trade it is too true that the persons who use patents pay for

them, but no longer can carry the charge forward to the pur-

chasers or customers; (3.) The principle of "value received" is

again in view. Why is it not applied in any way ? The proposal

referred to accords with it.

Since the earlier portion of this compilation was put together, atten-

tion, happily, has been strongly turned in many quarters to the con-

dition, dangers, and prospects of British manufactures, so much so that

I feel it is now superfluous to insert anything on the subject. I wish

however, to quote a few lines from the Scientific American, of 29th March

1879, they are so very suggestive :

—

" We cannot be blind to the fact that the apathy and conservatism

of our manufacturers, the greed of our merchants, and the ignorance

and drunkenness of our workmen, are weighting us so heavily in the

race for trade that a member of our own family ... is outstripping

us with the greatest ease. Our boasted supremacy as a manufacturing

people is leaving us, and leaving us under such humiliating circum-

stances."—Part of an address by F. Smith, Esq., deUvered to the

Manchester Scientific and Mechanical Society.

Hereon the editor remarks :

—

" The newest of lands has leaped to the leadership in the arts almost

at a bound."
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SCOTCH ACTS.

The following Scotcli Acts of Parliament are of general interest.

They show a shrewd purpose to be satisfied that monopoly does

not raise prices. There are a great many Acts conferring privi-

leges in favour of manufactures, but only twelve during six or

seven centuries for new inventions, the first in 1593.

" ACT declaring the suggarworks at Glasgow to be a Manufactury

(1663).

" Forasmuch as ther being a Petition presented to the Kings

]\Ia*''' and Estates of Parliament be Frederick Hamilton and John

Corse for themselves and in name and behalf of their partners

Maisters of the tuo suggarworks at Glasgow, Kepresenting that

upon the encouragement given to them be the Acts of Parliament

made anent Manufactories, They did imploy a great pairt of their

Stocks & fortunes in setting up the saids tuo works, which are

now brought to that perfection that they are able and doe sell the

suggar at a thrid part cheaper then the same can be imported

from abroad. By which many people are keept at work. And a

great stock of money which used to be exported keeped within the

Kingdom, And wheras by the tuelt Act of his Majesties last Par-

liament, the fonner Acts anent Manufacturies are Eatified and

approven, And it is thereby declared and ordained that if any

Strangers shall come or be brought into this Kingdom by Natives

to set vp work and teach his Airt of makeing of Cloath stuiTs

Stockings Soap or any kynd of Manufacture, that he shall enjoy

the benefite of Law and all other privileges that a native doeth

enjoy, with power to erect Manufactures either in Burgh or Land

as they shall think fitt, And ther to dwell and exercise their trade

without any stop or trouble. And that they shall have libertie and

freedom of trade and to buy and purchase Lands and heretages

And all other Goods moveable and Immoveable And all other

privileges liberties and capacities that doeth belong to any native

Subjects born within this Kingdom, And for the further encourage-

ment of Manufactures All oyl, dying stufl's, forraign wooll, potashes

or any other materials whatsoever usefull for Manufactures that

shall ])e imported. Are declared to be free of Custom and excise

and all other publict dues in all time coming, And that all Cloaths

stuffs Stockings or any other Comodities to be made and exported

by them, shall be free of Custome and Excise for the space of 19
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yeers after the date thereof, And it is furder declaired that any-

stock employed or to be employed for erecting and intertaining any

Manufactures, the same shall be free of all privat and publict taxes

whatsoever And all quartering and levying of Souldiers, And that

all the Servants of the saids Manufactures shall be free of watch-

ing warding Militia and Levyes dureing their actuall Service

therein for the space of Seven years after the date of the said Act

;

With power to the Maisters Erectors or intertainers of the saids

Manufactures, to meet for making of ordinances for the right

ordoring of their services, Sufficiency of their Stuffs, Cloath and

others And for appointing Visitors of their work, And therefore

Humbly supplicating that the saids Tuo Suggar-works might be

declared to be Manufactures And that they have possess and enjoy

the haill freedoms privileges and Immunities contained in the

saids Acts of Parliament, And particularly that the Collectors

Customers and waiters may be discharged from exacting of any

Custom excise or other publict dues for any of the materialls

necessar imported for the said Manufactures in all time coming,

or of any Commodities as the product of the said Manufacture,

or the space of Nineteen yeers after the dait heirof Conform to

the said Act of Parliament ; And that the Maisters of the said

Manufacture may be allowed to grant Transires for the product of

the said Manufactures without application to the Custom-house

of Glasgow, The Kings Majestic and Estates of Parliament having

heard and considered the foirsaid Petition and report of the Lords

of the Articles theranent, Doe hereby declare the saids Tuo

Suggar-works of Glasgow to be Manufactures, And ordains the

petitioners and their successors to have possess and injoy the haill

freedoms privileges and Immunities contained in the foirsaids

Acts of Parliament, And discharges the Collectors Customers and

Waiters present and to come from exacting of any Custom, excise

or other publict dues for any of the materialls imported for or

made use of be the saids Manufactures in all tyme coming or of

any Commodities being the product of the saids Manufactures for

the space of Nyntein years after the dait hereof Conform to the

said Act of Parliament, And gives warrand to the Maisters of the

saids Manufactures to grant Transires for the product of the saids

Manufacturies, without necessity of any Application to the Custom-

hous of Glasgow."
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ACT in favours of silkweivers Printers &c. (1681.)

The Kings Maiestie being most willing out of the tender respect

he hath to give all due encouragement to the persones promotters

of trade & mauufacturies And that necessar it is for their en-

couragement that impositions be layd vpon all such C5modities

imported into the Kingdome as can be made within the same

Doe therfor Statute and Ordaine tuentie vpon the hundreth

over & above all former imposi^ns to be raised leveyed and col-

lected aff all combs, neidles, pins, perfumed gloves, glasses, silk,

silk ribbens & louping, stiffing, threid, threidlaces and other things

that may be made of threid, and of all sort of steill neidles im-

ported into this Kingdome ; And heirby Prohibites and expreslie

discharges the importation of all yron-neidles Except pak neidles

vnder the paine of confiscation of the samen, the one halff thairof

to his Maiesties vse and the other halffe to the partie discoverer

Provyded alwayes Lykeas it is heirby expreslie provyded that the

artists who are to make and furnish the particular c5modities

abovewrin shall find surety and caution to his Maiesties privy

Councill that they shall furnish the people of this Nation witli as

good & sufficient commodities of their oune makeing, and near at

as easie a rate as any merchant or artist can doe by importeing tlie

same from other Cuntries and they shall take for Appreutises as

many of the Natives of the Kingdome as they can and teach them

faithfully their respective arts & trades Suspending heirby the

commenceing of the leveying of tlie said imposition till the said

caution and surety be fund, and till his Maiesties privy Councill

give order theranent And to endure for seven yeers next and

iiiiediatly thairafter, and longer if his Maiesties Privie Councill

sliall sie cause And it is further Declared Statute and Ordained

that the Artists in the said respective trades Shall in reference to

the same enioy all priveledges and imunities introduced by any

acts of Parliament or tliat shall be introduced in favours of mauu-

facturies And that the materialls imported for the respective trades,

and all materialls for printing, as printing paper, oyle, potashes

and the lyke and all licentiat books imported by Stationers and

booksellers Shall be frie of all custome excise and other impositions

whatsumever, and the exportation of all the saids Comodities

wrought and books printed within this Kingdome to be likewise

free of all imposition whatsomever for seven yeers after the date

heirof.
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PATENT-OFFICE PRINTED MATTER.

" Those interested in the doings of the Patent-Office will be

astonished to learn that an order has recently been given to

destroy nearly all the copies of printed specifications of expired

patents. Two hundred and fifty tons of these valuable documents

have already been carted away, and the process of destruction still

continues. The only reason given for this is that it is difficult to

find storage room, and it has therefore been determined to reduce

the stock of copies of specifications to five apiece. The amount
which these have cost to print is something over £700,000, more

than that sum having been spent in this way since 1852, when
the Patent Law Reform Act authorised the printing of specifications.

Large numbers have, of course, been given away, and still greater

numbers have been sold ; but the stock still remaining is very

large, and the greater part of it is in constant demand. This whole-

sale destruction of public property is causing bitter complaints

among the patent agents and consulting engineers who have been

informed of it, as it will give much additional trouble to those

employed in patent cases. The usual practice has been to pur-

chase copies of the specifications required for such purposes, and the

agents were then able to work in their own offices. It will now
be necessary for them to do much of their work at the Patent-

Office Library. It is also stated, but on this point we are not cer-

tainly informed, that the library of the Patent-Office is to be

' weeded ' in order to give more space."

Every one will be glad that the above quotation is either an

entire misrepresentation or a gross exaggeration.

There surely ought to be a collection of such documents, and

the more important Blue Books and white, made and kept

accessible at some one place in every county and colony. The

reasons why the Patent- Office veritable treasures have not been

generally sought are threefold. First, They are published in a rather

clumsy form ; Second, The willingness of the Government to make

free grants of them has been almost unknown ; and Third (if we

mistake not). Government expected they would be bound at the ex-

pense of the recipients.

We suggest that, if it is not too late, one or two hundred sets

should be rescued from the threatened destruction and offered in a

bound state to public institutions, on condition that in each

case of presentation, the public shall continue to enjoy access to
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them for consultative use ; failing which, the institution to return

them or pay for them. It is a grievous and a strange mistake to

suppose that specifications cease to be of value after the period of

privilege has expired. Why, according to theory, it is only in

view of that time—the time when any and every body is at liberty to

adopt the invention—that the specifications, i.e. the direction how
to make and work the invention, becomes necessary. Can a better

illustration than the lavish and illogical waste mourned over in

the newspaper extract be wanted of the call for an Invention

Board, composed of men acquainted practically with trade, drawn

from different parts of the kingdom, and desirous of introducing

on aU hands an improved administration of the office, which also

they would be specially capable of devising. See Abolition of

Patents, p. 289.
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THE PETITIONS TO PARLIAMENT.

I have received the printed copies of four of the fourteen or

fifteen petitions presented to the House of Commons respecting

the Patent Bill.

The first is from the Glasgow Philosophical Society, in antici-

pation of legislation, and has sufficiently been adverted to on p. 26.

Another from the same Society desires that the Bill may be

amended.

It states that the Bill proceeds on " the erroneous assumption

that the real value of an invention can be measured by the rapidity

by which it becomes remunerative and able to bear heavy taxa-

tion." " As a rule, it is the most original and important inven-

tions which require the longest time to be appreciated, and, as

generally the most revolutionary, have to encounter the greatest

obstacles and opposition before they are adopted." The peculiarity

portrayed in this too strong representation, which is given forth

as a reason against " increasing the weight of taxation at the third,

seventh, and twelfth years," certainly may be urged as a reason why
the length of the term of patent should vary according to the

differing nature of inventions (a short term being enough for some,

as we are so frequently told), whereas the Society (inconsistently)

favours a uniform term of twenty-one years ; and it furnishes proof

that, if there are to be patents at all, some inventions would not

be under, though others may be over burdened by the payments

complained of There must be acknowledged to be strong and

weighty testimony in favour of progressively increasing charges,

" with the object of extinguishing" those which ought not to live

very long. The objection to this method of extinguishing is that

it, while imposing a burden by no means heavy in the case of inven-

tions that are too remunerative, that is, inventions which tax people

oppressively, fails in its most important and most desired applica-

tion. It does not answer what ought to be its main purpose.

Tlie Society maintains, in spite of frequently repeated allega-

tions to this contrary, that the public is already sufficiently pro-

tected against undeserving patents by the condition " they shall be

void if the inventions are not new or useful," and that if the

applicant were allowed a " patent with a statement of the objec-

tions appended thereto, with such a notice added to their other
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sources of information . . . the public conld not be imposed upon,

and the patentee , . . would be very chary of attempting to

enforce " his claims " against the public. But the applicant should

not be called on to fight any battle with the public before he

obtains his patent." Do these most extraordinary views really

proceed from an association that hails from Glasgow ? " Heads, I

win ; tails, you lose," is a joke not to be played off in this serious

business. Alas ! the " public " is too easily mulcted. Who is to be

its guardian and vindicator ? Why should it be thus heedlessly

exposed to plunderings and "never venture, never win" mal-

practices ?

The next remarks refer to an assertion not less bold. " Assum-

ing an invention to be original and novel, the inventor earns his

right to a patent sufficiently by disclosing it to the public." In

plain English, to disclose an invention which may be of the mini-

mum of originality, and may be a mere anticipation by a few days

of an inevitable discovery or publication of a method or thing,

entitles to a patent which may bring to the man who has the start

not only a right to hinder others, many of whom would in ordinary

course acquire the information independently of him, but a right

to tax his fellows, and this though he be a foreigner, to the extent

it may be of hundreds of thousands of pounds (for this large sum
has again and again been claimed for very trifles).

The petition objects to an inventor being " compelled " to work

his invention himself or "to make efforts to force it into use."

The Society is, as to the first of these matters of compulsion, out of

harmony with the general voice of Europe, and as to the second

with at any rate the ex-Postmaster- General, as we have seen. Let

the reader observe how completely the patent system has been per-

verted from its original design, which just was to set the patentee

to the very work remonstrated against, and it contemplated not

at all the other requirement (forcing into use), which is insisted

on nowadays only because of the perversion. What would in

those days have been thought of the reason the Society gives

—

" The inventor is forced to give up half or two-thirds of his pro-

perty [the patent !] to any capitalist who will advance money to

enable him to comply with the law by working it. Members of

the Society" and others " have been forced to spend very large sums

in endeavouring to get their inventions worked in foreign countries,

. . . and after much expenditure had to abandon their inventions,

which were in several cases immediately taken up by the public."

Two corollaries : first, the monopoly privilege, i.e. a patent, was

thereby demonstrated to be unsuitable for these times, along with
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the modern custom, almost an obligation of duty, to patent in

several countries. What capital, energy, time, is sufficient to

enable an inventor to carry on businesses on both sides of the

Channel and both sides of the Atlantic ? Second, The legitimate

escape from the dilemma is either by abolishing patents or by

establishing international arrangements, especially if pecuniary

rewards, contributed proportionally by several States, were adopted.

See Eeports of Select Committees, 1872, and Vienna Congress, 1873.^

A most remarkable dictum in opposing compulsory licenses

proceeds from this philosophical body—" The only way of regulat-

ing the license-duty is to leave it to the operation of the laws of

supply and demand." What is the operation of these laws in a

monopoly ? What has the Society, too, to say as to the foreigners

who are not subject to the monopoly ?

Another petition is from the Wolverhampton Trades' Council

(with which correspond petitions from four other Trades' Councils

—showing that there has been again a whipping up). It well

states that the Bill should give inventors the prospect of " a fair

remuneration for their time, trouble, and the expense they have in-

curred." As usual, these modest words cover a demand for

unlimited monopoly, remuneration without any limit fair to their

fellow-countrymen.

The following is hard to coincide in :
—"That the stamp-duties

contained in the second schedule are excessive and unnecessary.

That seeing the great benefits inventions have been to the country,

it is unwise and impolitic, and against the spirit of the age, to tax

those things which are imperatively necessary for the good of the

community further than is necessary to defray actual expenses.

And also taking into consideration that a patent can be obtained

in America for the sum of seven pounds sterling, and that a

passage from this country to that can be obtained for the sum of

six pounds ten shillings, it is necessary that if this country is to

hold its pre-eminence as a manufacturing country, the stamp-

duties on patents for inventions should be reduced to what will

pay the expenses of the Patent Office, and the profit now made

out of the fees be sacrificed by the consolidated fund for the good

of the manufacturing industries of the country."

^ " Pour rem^dier aux inconvenients de la variety de legislations ot de la com-

plication qui en r^sultat pour lea inventeurs et Tindustrie, M. Macfie, President de

1& Chambre de Commerce de Liverpool an Congrea des Sciences Socialea de Gand,
en 1S6.3, apropose de rendre cette legislation internationale et uniforme. Cette id6e

semble avoir ravenir."—Garnier, Traite de Vtconomie Politique, 7th edition, 1875.

VOL. 11. W
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The Bill lowers present charges. The threat of going to the

United States to patent there, and not to patent here, shows

that the petitioners, of course having a plausible argument

suggested to them, seize it in the dark.

I hope I may appeal to my relations with working-men for

near half a century to back my expression of desire for their

welfare. In this spirit I read with interest the following -regard-

ing clause 22 :

—

" The whole of this clause would entirely shut

out inventors of small means from ever hoping to obtain any

remuneration for their inventions, as the capitalist would not

venture money in the manufacturing of an article which, in the

first place, could be obtained free after three years, and, in the

second place, after all the preliminary expenses had been incurred,

any one could claim to manufacture in opposition."

After during so many years pondering the subject, may I not

say that these considerations show that patents are by no means

the reward that suits working-men as inventors, and that the

plan of private expropriation or that of State rewards is out of

sight more suitable, to their case pre-eminently? I think so,

because they have neither capital nor credit, neither business

experience nor commercial connections, to enable them to work

the monopoly themselves, and, as the petitioners acknowledge, it

may be years before they get (if ever they get) a capitalist who
will do it for them ; in that event they receive as usual but a very

small part of the benefit, whereas under the other system they

have but to apply for the reward or else to offer their patented

invention in the proper quarters, and they with comparative speed

obtain in cash the value almost as easily as if they were millionaires,

and without any deduction except a moderate commission to the

patent agent: (as to these agents, they, as a body, would, by

becoming negotiators in the new business, earn much more than

they do now). As to the operative masses, their interest is the

same, viz., to accelerate the free use of all inventions in order that

there may be no losing of employment, no hindrance to British

trade.
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The following is a petition from the Liverpool Chamber of Com-
merce in reference to the Bill.

TO THE HONOURABLE THE COMMONS OF THE UNITED KINGDOM OF

GREAT BRITAIN AND IRELAND IN PARLIAMENT ASSEMBLED,

The petition of the Incorporated Chamber of Commerce of Liver-

pool humbly sheweth,

—

1. That your petitioners have examined a copy of a bill now
before your honourable house, intituled " A bill for consolidating,

with amendments, the Acts relating to letters-patent for inven-

tions."

2. That your petitioners have long held that the absolute mono-
poly granted to patentees is adverse to the public interest, and

that the result of an inquiry into the whole question would be

beneficial to the public without entailing unfairness to inventors.

3. That in the year 1862, when the subject of patents was

brought before your honourable house by Mr. Eicardo, your peti-

tioners prayed for the appointment of a committee of your house

to inquire into the policy of granting patents for inventions ; that

subsequently, in the same year, a Eoyal Commission was appointed

to inquire into the working of the laws relating to patents for

inventions, whose report suggested changes in the laws relat-

ing to patents which it was believed would mitigate the evils

very generally complained of as incident to the working of those

laws.

4. That the question of the policy of granting patents for in-

ventions not having been included in the investigations of the

Eoyal Commission, your petitioners submitted to her Majesty's

Government in the year 1869, and again in the year 1870, that

this part of the question should be well considered before fresh

legislation, then in contemplation, was undertaken by them, and

the appointment of a Eoyal Commission was asked for, charged to

investigate the question of the policy of granting patents for in-

ventions, but no step in this direction, though frequently pressed

for by your petitioners, has been taken on the part of her Majesty's

Government.

5. That your petitioners are of opinion, after the long experience

the country has had of the working of the Acts relating to patents

for inventions, that the time is opportune for inquiry now into the

question of the policy of granting patents.

6. That should, however, your honourable house deem such an

inquiry uncalled for at present, your petitioners humbly submit
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the following for amendments in the bill now before you for con-

solidating, with amendments, the Acts relating to letters-patent

for inventions, as being necessary and desirable, namely—(a) That

on application for a patent affecting, or appearing to affect, any

branch or branches of trade in the United Kingdom, intimation of

such application shall be communicated to the representative or

representatives, agent or agents, of such trade as shall have been

appointed by them to receive and to make known such applica-

tion to the trade represented by them—the addresses and autho-

risations of the representatives to be reported to the Patent Office.

(6) That the limit of fourteen years now in force is amply suffi-

cient for the duration of patents, and that the proposal, therefore,

in clause 20 of the bill to extend the term to twenty-one years,

would throw a serious burden upon the public, without conferring

any corresponding advantage on patentees.^ (c) That the time

within which applications for patents for foreign and colonial in-

ventions should be limited to three months, instead of, as proposed

by clause 23 of the bill, to six mouths after the date of the foreign

patent. (cZ) The introduction of a clause making it penal to stamp,

mark, or cthei-wise distinguish any article as " patent" for which

no patent has been granted ; and also a clause enforcing, in all

cases where patents are granted, that the number of the patent

shall also be stamped or marked on the article where the word

"patent" is used. [e) The introduction of a clause enabling

traders or manufacturers, associated together, whose interests are

affected by the existence of a monopoly created under a patent, to

demand, after the expiration of three years from the granting of

such patent, or earlier, with the consent of the patentee, that a

valuation of the patent affecting their interests shall be made by

three experts to be appointed by the Lord Chancellor for the time

being, and that upon payment of the sum at which the patentee's

interest in his patent is valued at, the patent right vested in him

shall terminate.^ (/) Also the introduction of a clause enjoining

that a list of the specifications of new inventions for which no

patents have been granted shall be kept for reference at the Patent

Office.

7. That the obligation to license patents, provided for in clause

22 of the bill, is of the utmost value in the interest of the public,

and for the beneficial working of the measure ; and your petitioners

^ I fear the advantage to patent assignees would be very great indeed, at the
cost of the public.

2 I hope, and may presume, the petitioners mean the invention, not the privilege,

shall be valued and paid for.
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strongly hope that this clause will, under any circumstances, be re-

tained in the bill.

8. Your petitioners humbly pray your honourable house to take

the foregoing amendments into favourable consideration, with a

view to their introduction into the bill now before you, and that

the bill and amendments may be allowed to pass into law.—Given

under the common seal, etc., this 11th day of April 1877.

Samuel Smith, President

William Blood, Secretanj.

The Saturday Review of 14th April has a genial article on
" French Tariffs and English Trade," from which I take the liberty

to make a few, as elsewhere in this compilation, disjointed, and

therefore inadequately "set" extracts. After a deserv^edly compli-

iinentary account of a great sugar firm, it says :

—

" Private persons whose conduct has been blameless have been

beaten in a pecuniary contest by the wealth of a nation. It is

France that pays the bounty, and it is by France, with the bound-

less resources of a great nation, and not by French manufacturers,

that the English firm has been undersold. . . , The industry of

sugar-refining is not a large one as industries go in England.

Eight years ago it was calculated that the refineries in the kingdom

numbered fifty."

Yes, but it is not the number of individual finns nor even of the

workmen they employ (it is men, not women and children, who
work in sugar refineries), that determines the largeness and there-

fore the value to the nation of any industry, but the magnitude

and effect of operations, the weight and kind of trade, the number

and kind of businesses that accompany and are led and dominated

by it. In these respects sugar-refining stands pre-eminent.

" One of the commonplaces of Free-trade doctrine is that we are

to think of our consumers and not of our producers. . . . English

families sweeten their tea at a lower cost. It is true that when
the bounties have killed off English competitors, foreigners may
take advantage of the absence of competition to raise their prices,

and so it might be thought that in the long-run sugar would be

dearer here. But Free-trade always works in this way.

" The silk industry of Coventry has sent this week a deputation

to Lord Derby to explain how dreadful are the sufferings and how
great the losses which that industry has had and still has to en-

dure in consequence of French competition. There w^as only one

answer for Lord Derby as a Free-trader to make. It is the prin-
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ciple of our recent legislation to think of the consumer very much
and of the producer not at all, . . . The case of producers, who suffer

not from the competition of rival producers, but from bounties,

seems harder than that of the Coventry silk manufacturers. . . .

The English refiners have been beaten, not in a fight between pro-

ducers simply, but between one set of producers, helped by the

resources of a nation, and another set not helped by the resources

of a nation. There seems something specially hard and unfair in

such a contest being forced on any class of producers, and many
persons think that in such a case retaliatory duties are justifiable.

This, for example, is the opinion lately expressed by Prince Bis-

marck, who said that in a general way he was all for Free-trade,

but that he must insist on duties being imposed on articles coming

from France on which a bounty was given. Great allowance must,

however, be made for an English Minister who declines to follow

Prince Bismarck in this matter ; for to impose retaliatory duties is

to raise the price to the consumer for the benefit of one class of

producers,"

Not everybody will enter into the spirit of these observations,

unless indeed they are cynical. They may be construed into an

implied admission that if exemption from patents can be shown to

act as a bounty to foreigners, their incidence at home invests them
with a characteristic which may fairly be considered by any State

injuriously affected.



THE GOVEENMENT BILL OF 1879.

In order that the forward and, on public rights and industrial

freedom, aggressive movement by Inventors' Associations and

their coadjutors may be realised, the history of the question for

the last sixty years should be studied in Parliamentary Keports,

and the Eeport of the Eoyal Commission presided over by Lord

Derby, and in the various Bills that have been presented. The

Bills now before the House of Commons, to mention only two of

their serious faults, propose to elongate the term of patents to

twenty-one years, and ignore the provisions for preliminary

examination, which, in conformity with the recommendations of

the Commission,^ and the 1872 House of Commons Committee, as

well as the requirement of the 1874 International Patent Con-

gress at Vienna, the BiUs of 1875 and 1877 contained. The late

Mr. Webster, who attended that Congress "in accordance with

instructions from the Eoyal Commission of the Vienna Uni-

versal Exhibition," reported to his Eoyal Highness the Prince of

Wales, as their President, that the Congress resolved

—

"It is advisable, in carrying out these principles, to introduce a

system of preliminary examination.
" Its next resolution was—a patent should be granted either for a

term of fifteen years, or be permitted to be extended to such a term."

The Philosophical Society of Glasgow in 1877 petitioned,

under the signature of its distinguished President, Sir William

Thomson, for

—

" Provisions for securing an efficient preliminary examination of all

^ In favour of " Preliminary Investigation," in the " Analysis of Evidence "

given to the Commission, appear, inter alios,—
Justice Grove. J. Lister, J Eminent Patentees and

Sir M. E. Smith, Judge. J. Holden, J Manufacturers.

The late Mr. Webster, Q.C., author K F. Hughes, Patcut-agent.

of important Law-books on Patents. Inventors' Institute.

J. S. Russell, Engineer. E. A. Cooper, Patent-agent.

J. Piatt, Do. Chambers of Commerce, Wolverhamp-

Sir W. Armstrong, Do. ton, Belfast.

Sir F. Crossley, Manufacturer. James Richardson and Co., Glasgow.

The late Lord Chelmsford, Lord Chan- Institute of Engineers of Scotland.

cellor. Philosophical Society of Glasgow.
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applications, with the view of drawing the attention of the applicants

and to warn the public, with respect to what stands recorded in

previous specifications, thereby enabling the applicant to avoid the

risk of re-presenting what may appear to have been already patented,

or, in case he resolves on proceeding, to guard the public against

possible loss or inconvenience."

The North British Mail of 17th February 1877, commenting in

an article presumably inspired from the above quarter, said of the

then Bill

—

" Let us notice briefly its good points in their order. . . . Second,

if the modus operandi were simplified, examination as to the novelty of

inventions sought to be patented."

Eegarding that Bill, the Chairman of a special meeting of the

Society of Arts (Major Beaumont, M.P.), in summing up the

discussion, said :

—

"The principle of preliminary examination had been accepted by
previous Committees and by a Eoyal Commission, and he was glad to

see that, in the terms both of the resolution and of the amendment,

that principle was accepted."

Having quoted the views expressed in 1877 by two eminent

Societies, it is appropriate to quote what two eminent savans have

formally put on record.

In an article in The Nineteenth Century for April 1877, the

Eight Hon. Lyon Playfaie, M.P., writes :

—

" The Bill before the House is founded on the necessity [observe]

of protecting public interests, while it accords private monopolies to

inventors, and it is well that we should examine its guiding principles.

These are, that only good and substantial patents should be encouraged,

but that bad and frivolous ones should be repressed. The latter are

to be sifted out by examiners. . . . When the public travel along a

road, it is useful to have steps cut to shorten a hill or to escape an

obstacle. . . . The previous examination of patents for novelty and

utility is intended to prevent these hindrances, and has been recom-

mended by a Eoyal Commission, by a Select Committee, and by the

International Congress of Vienna. The weight of authority is, there-

fore, strongly in its favour."

So the eminent economist, M. Michel Chevalier, in Les Brevets

d'Invention, Paris, 1878, writes :

—

"We are driven to preliminary examination as an indispensable

precaution. . . . Persons have thought we might in France have

recourse to an expedient of this kind to render serious and conclusive

the prelimiuary examination, by instituting a supreme commission . . .
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composed of men of eminence, offering all the guarantees of knowledge
and experience, devoting themselves entirely," etc.

Preliminary examination is well known to be the practice in

tlie United States, and in a very rigid form in Prussia. A
remarkable illustration of its efficacy is found in The, Times of

22d March :—

" Fourteen out of Edison's sixteen applications for a patent at the

Washington Patent Office have been rejected. This impulsive man
took up the electric light last fall as an entirely new subject of

experiment, and allowed himself to believe that he saw a key to make
the light useful which others had never thought of; but when he
reached the Patent Office he discovered that very nearly every idea

which he had embodied in his application had either been covered

by the patents of other inventors, or was not patentable at all. This

information is obtained from the Patent Office."

By way of episode here may be introduced two short extracts

from different parts of The Times of January 2 :

—

" Mr. Edison said he had sold the right to use the instrument to

France [probably some few individuals there] for 500,000 francs. He
also stated that he had sold out his right in the Phonograph to the

Edison Phonograph Company, who are now selling machines at from

£20 to £25 each."

" An arrangement has been made during the past year for working

a new American carpet-loom, brought out by Mr. Alexander Smith.

. . . The licenses for Great Britain are confined to five firms."

In plain English, these transatlantic inventors take advantage

of British patent laws to establish among us invidious and

restrictive monopolies. They receive high sums from a few of our

countrymen, who much more than recoup themselves by fourteen

years of monopoly profits, unlimited both in respect to highness

of percentage and magnitude of total amount extorted. This is

certainly adverse to free competition, large operations, and low

prices, i.e. to the nation's ability to retain manufacturing supremacy.

By way of illustrating the portentous declension which this

Bill marks, compare it in some points with the Bill of 1875, as it

came from the House of Lords.

1875. 1879.

C7aM.se 6. " There shall ... he ex- [The following seem to he the neareat

aminers and assistant examiners of approaches to the provisions of the

Patents. . . . They shall be specially 1875 Bill :—

]

qualified for the office by legal or

scientific knowledge."
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1875.

Clause 7. " There shall ... be re-

ferees for Patents. . . . The referees

shall be persons specially qualifieci for

the duty by knowledge of manufac-
tures, arts, or science."

Clause 8. "
. . . Notice of the appli-

cation shall be published. Any person

having an interest in opposing the grant

may . . . file notice of opposition," etc.

Clause 9. " The use and publication

of the invention, during a period of six

months from the date of the application,

shall not prejudice the grant of a patent

for it."

Clause 10. "... The Commissioners
shall refer the application to an ex-

aminer. . .
."

1879.

Clause 11. "The examiner shall

consider the application, specification,

and relative documents, and shall re-

port to the Commissioners his opinion

thereon, and especially with reference

to the following questions :
—

" c. Whether the invention appears
open to objection on the ground
of want of novelty, as far as

can be ascertained by such
examination, as prescribed of

former specifications and other

documents and publications in

the Patent Ofiice.

" d. Whether the invention is wholly
or mainly of a combination of

known machinery, substances,

or ijrocesses ;

" e. Whether, regard being had to

the hist-mentioned considera-

tion, that the invention is not
of great imjiortance or utility,

or for any other reason, it is

expedient that the duration of

the patent to be granted for it

(if any) be limited to seven

years ; or

"/. Whether, by reason of the fri-

volous character of the inven-
tion it is not worthy of apatent."

Clause 6. "
. . . Notice of the appli-

cation, but not of the contents of the

provisional specification, shall be pub-
lished by the Commissioners."

Clause 7. Same as clause 9 per
contra, substituting twelve months.

Clause 9. " On the filing of the com-
plete specification, the Commissioners

shall make public the same, and other

documents relating to the applica-

tion. ..."

Clause 10. "Any person . . . may
. . . give notice ... of opposition

to the grant. . . . The law officer

shall, if required, hear the applicant,

and any person so gi\'ing notice, and
being, in the opinion of the law officer,

entitled to be heard in opposition to

the grant. The law officer may, if he

thinks fit, . . . use the assistance of

an expert."
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1875. 1879.

Clause 12. "In any case as presented
there may be associated with the ex-

aminer a referee or two referees." . . .

Clause 13. "The law officer shall Clause 16. " The term limited in any
report to the commissioners his opinion patent for the duration thereof shaU
whether a patent may be allowed for (notwithstanding anything in the stat-

the invention or not, and if allowed, ute of monopolies) be twentij-one years
whether for seven years or fourteen from its date."

years." . . .

Clause 16. "Any person may petition Clause 14. " Any person may petition

the Lord Chancellor against the sealing the Lord Chancellor against the sealing

of a patent." of a patent."

Clause 25 is thus annotated :

—

"This is from the Act of 1852, § 26. It had reference, no doubt,

to Caldwell v. VanvUsengen, 9 Hare, 415, where Dutch subjects were
restrained from using in their ships, in British watei-s, screw-propellers

patented here, without licence."

It is questionable if shipowners realise what this altered state

of the law imports : it is nothing less than that Dutchmen, who

shrewdly, a few years since, abolished all granting of patents,

now can adopt any invention for the construction and propulsion

of ships without charge, and therefore, whenever any one is brought

forth, as there is pretty sure to be, greatly reducing the cost or

discomfort of navigation, they have assured to them such an

advantage over every British shipowner, that they will be able to

drive us off the sea—even in our coasting trade.

Practically the same state of matters, of course, exists to help

Dutch sugar-refiners to compete unfairly with their British rivals

in our every market. Is all this generosity, or conceit, or short-

sightedness ?

The entire absence of the protective element in the British

system under our proud Free Trade should render legislators very

cautious in drawing the inference that heavy exactions for licenses

to use patented inventions are easily borne, from their seeming

harmlessness in the United States, where there prevails a universal

and stringent protectionism. The shaky or gloomy condition of

British manufactures adds great weight to pleas to reconsider our

patent system.

The following extracts about the Bill may be useful :—

"The first important provision is contained in Clause 5, which



1 88 Extracts dearill o- on
^^

requires, in addition to the eight officials connected with the adminis-

tration of law in the three kingdoms, the appointing of five other

persons as Commissioners, two of whom are to be nominated by the

Lord Chancellor (the highest law-oflScer) and three by the Board of

Trade. There is no requirement that any of these five shall be men
acquainted, still less sympathising, with commerce and manufactures.

They may, and probably would, be all Londoners.
" Nor is there any indication given that their function is in any, far

less a chief, degree to champion and watch over public interests. For

aught that is said, they may be most pronounced favourers of patents

and of patentees (whose vigilant associations might, indeed, come to

be the virtual selectors).

" Certainly one or more of the Board or Commission should have

specially committed to him or them vigilant concern for the interests

of the public, along with some power of appeal in case he or they and
his colleagues do not agree.

"This Clause closely resembles Clause 1 of the Act of 1852, which

appoints as Commissioners the same law-officers, adding * such other

person or persons as the Queen may think fit to appoint.' None ever

have been appointed. The due selection of these powerful unpaid is

a matter of first-rate consequence. The right sort of men here may
work a much-wanted revolution. The number, which is to be filled

up in committee, should be enlarged sufficiently to find room for men
of weight and integrity connected with the principal industries of the

United Kingdom, such as our diversified manufactures, engineering,

mining, shipping, agriculture, fisheries, etc. The principal Chambers
of Commerce and Associations of Engineers and the like may well

have some kind of representation on the Commission.

" Clause 6 requires that notice of any application for a patent ' but

not of the contents of the provisional specification, shall be published

by the Commissioners.' L^nless this future publishing shall be more
effectual than that of the past, there is reason to conclude it will be of

far too limited utility—in fact, will fail to safeguard the public and

the general body of industrials, most of whom live far from the patent

office, and are ignorant of its doing and its wars.
" The advertisements or notices should appear in newspapers circu-

lating widely in the districts in which each particular branch of trade

affected is carried on ;—thus, as regards cotton manufactures, in Man-
chester papers ; as regards sugar-refining, in Liverpool and Greenock
papers ; as regards shipping, in Liverpool and Glasgow papers,—and
so forth.

" Clause 1 6 extends, notwithstanding the Statute of Monopolies,

which is emphatic in restricting the term to fourteen years, the term
for all future patents to twenty-one years. It runs counter to the

hitherto prevalent and almost unquestioned general opinion, and to

the spirit and tenor of committees of Parliament, and even of Con-
tinental favourers of patents for inventions'

—

e.g., the Patent Congress

at Vienna,—and stands in direct contradiction to the following passage
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from the Report of the late Royal Commission presided over hy Lord
Derby, and consisting further of the present and the late Lord Clian-
cellors, Lord-Justice Erie, Justice Grove, Lord Overstone, the Ri^ht
Hon. W. E. Forster, Dr. Fairbairn, Mr. Hindmarch, and Mr. Waddiu"-
ton :

—

"
' That in no case ought the term for which a patent is granted to

be extended beyond the original period of 1 4 years.'

"Mr. Hindmarch intimated that, though fourteen years is a duration

that ' appears to be amply sufficient in the greater number of cases,'

power to grant prolongation should yet be retained ; and to much the

same effect Dr. Fairbairn :
* In cases where the public have derived

advantage from a patentee's invention, and where tlie patentee has not

been remunerated,' there should be prolongations.

^^ Clause 18 may prove inconvenient; it subjects the Crown to the

payment of moneys agreed on between the officers or authorities

administering any one of the departments of the Government (with

approval of the Treasury) and the patentee, or else to be settled by
the Treasury, with the advice and assistance of the Commissioners.

Its great evil is the want of any limit to the demands that may be
made.i It certainly opens the door both to enormous exactions and
to jobbery.

" Would it not be well to authorise the purchase of the particular

invention or right, at a fairly estimated value, by the nation for public

behoof, as was done, much to the satisfaction of the nation, for the

sum of £7000, in the matter of perforating paper as is now wont with

postage stamps, etc. 1

"Clause 36, authority to call in two or more experts is advisable

here as in Clause 10.

"Clauses 40 onwards to 46 are headed 'Proceedings of Commis-
sioners.' It is there provided that three shall be a quorum (so says the

marginal note or rubric), but they are not required to meet—they may
seemingly transact business without meeting—in order to obtain this

active position. There is no chairman or convener, nor power for any of

the Commissioners to demand that they shall meet. No set times for

meetings are appointed. It is not required that their deliberation

shall be conducted in public or in presence of reporters. In truth,

there is danger that the whole administration may fall into the

hands of officials, like the Board of Trade and other so-called Boards

or Committees of Privy Council, that never do meet, and are not even

summoned for the transaction of their business, however important, and

the Commission will not be efficient or adequate for the great purpose

it ought primarily to have in view, viz., the promotion of national (and

not sectional) interests in the several splieres of industry, which, at the

present time, claim more than our former tending, and especially

liberation from all hurtful chains.

^ This points to the radical fault of the patent system. The grand desider.itum

is some appraisement of inventions that would bring the productiveness of patents

into some degree of proportion to merit.
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"Travelling expenses should be allowed to every member non-

resident in London. It is desirable to introduce the provincial element

of strength and counsel."

On a review of the various points indicated in the foregoing

paper, and of suggestions which the Edinburgh Chamber of Com-

merce, and other influential public bodies, are preparing to make,

good reason appears for wishing and hoping that the Bill will be

referred to a Select Committee ; for truly the provisions contained

in it for the public interest are of the slenderest and most shadowy

character, and show but slight realisation of the need there is in

the present state of trade to trim our sails for foul weather.

The following Report was unanimously adopted by the Edinburgh

Chamber at its annual meeting in April 1879 :

—

THE PATENTS BILL.

The Secretary read the report of the committee appointed to con-

sider the " Patents Bill." The report was as follows :

—

" Your Committee having considered the Patents for Inventions Bill,

No. 2, have to report— 1. That they are of opinion that sufficient pro-

vision is not made in the Bill requiring the Commissioners to meet

and decide in every case whether the granting of a patent is for the

public advantage, and that this should be distinctly provided for in

the Bill ; and further, that the recommendations made by a select

Committee of the House of Commons in 1872, in clause 15 of their

report, should be adopted in the Bill, viz. :— («.) That the Commis-
sioners be reinforced by the appointment of competent persons of high

standing, and of legal, scientific, and technical experience, whose time

is not occupied with other engagements to such an extent as to prevent

their full attention to such administration; (J.) That the Commis-
sioners should make rules, relegating to some of their body, with com-

petent assistants, amongst other duties, that of reporting to the [Com-
missioners X\ law officers as to every invention for which a patent is

sought to be obtained, whether it is properly the subject-matter of a

patent ; whether its nature, distinguishing the particular points of

novelty, has been clearly described in a provisional specification, and
whether, so far as can be ascertained by them, it is a new invention

;

and, as to the complete specification, whether it fully describes the

means of carrying the invention into effect, and accords, in all essential

particulars, with the description thereof in the provisional specification.

Clause 6.—Your Committee renew the recommendation in their former

report—viz., that an addition be made to clause 6 .requiring the Com-
missioners to give intimation of every application for a patent affecting

a particular branch of trade to the person appointed by such trade

for that purpose, and whose address and authorisation have been lodged

at the Patent Office ; and further, that every means be taken to give
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due publicity to the application. Claims 10 awl 36.—Your Committee
suggest that instead of 'one expert,' power should be taken in clauses
10 and 3G to employ 'one or more experts.' Clause 16. Under this
clause your committee renew the recommendation made in their
previous report, 'that the proposition in this clause to extend the
stated term for which patents are granted from fourteen to twenty-one
years is altogether unadvisable, and they would express their decided
opposition to such extension being granted.' Clame 25. That pro-
vision should be made in clause 25 that the vessels of any foreign
nation trading to or from British ports should not be exempted from
the necessity of taking out any licences to which British vessels are
subject. That provision should be made in the Bill for the followin«'
purposes :—(a.) That when an article is marked " patent," the number
of the patent, and the year when issued, should be stated, whenever
that is practicable

;
(i.) That a register be kept at the Patent Office

for specifications of new inventions that are not to be patented, and
empowering the employment of a small portion of the funds of the
office in the bestowal by the Commissioners of medals or other marks
of honour on public-spirited vendors, in cases where the service shall
appear such as to entitle to this special distinction

; (c.) That every
owner of a patent should have an address or agency within the United
Kingdom, where applications may be made for licences

; {d) That a
complete set of patent publications should be supplied to, and kept
accessible at, the principal centres of manufactures, mining, shipping,
agriculture, and fishery. And that in sub-section c. of clause 44, the
instruction should read—' For securing and regulating the opening to
public inspection, and the publishing and selling copies, at such prices,

and in such manner, and at such centres of industnj, as the Commissioners
think fit.'"

Mr. R. A. Macfie, in a few remarks explanatory of the report,
moved its approval.

Mr. JosiAH Livingston, the chairman of the Chamber, seconded the
motion, which was adopted.

LONDON ENGINEER PEEIODICALS.

The Engineer and Engineering have leading articles on the Bill which

are quite in keeping with antecedents. The latter says :

—

" One thing ought to be insisted on, namely, that, save where fraud

is distinctly proved, every applicant, whose invention is not contrary

to public morals, should be allowed a patent at his own risk,"

The signification of this is, that, to the verge of indecency, every

possible chance of foisting his claims upon the public should be given

to every applicant ; every advantage that experienced shrewdness can

bring be accorded to every restrictor of public rights,—and the onus,

the trouble, the expense, the time, the journeying to London, the inter-

ference with business and family engagements and duties, should be
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thrown on industrials (vvlio may indeed escape these evils, for more

likely than not will they be out of the way of hearing of the applica-

tion, and will be uncertain whether or not it concerns them if they do

hear), in the prospect, of course, that such an accumulation of obstacles

to the latter's undertaking opposition will prevent any earnest move-

ment, any serious danger of the application being unsuccessful. My
observation renders me very doubtful whether commonly industrials,

having, as a general rule, little liking for patents, and a great dislike

to meddling in patent matters, would in any case interfere with the

course of procedure. An Aberdonian and even a Newcastle ship-

builder, a Galashiels or Stroud manufacturer, would be so loath to

undertake the crusade, encompassed as it must be with discomforts

and dubieties, that even the quisquis intruder would, in most instances

be unconfronted and get his own way. " Why," each industrial would

argue, " should I assume the role of a vindicator of my trade's rights ]

My proportion of the burden, even if I take a licence, which I will

do all I can to avoid, may be so much less than the cost to me of

money, and of the loss reduced to money, which I inevitably must

sustain by acting as champion, that I will let others, if they come to

a conclusion different from mine, do the fighting."

As to the public, it no doubt has vital interest in the maintenance

of the industrial field free of unprincipled intrusions, because if it has

not to pay dearer for the articles it buys or the services it procures,

it at any rate suffers when individual members of the community are

made unprosperous, and their welfare-diffusing factories are closed ; but

the patent-favouring periodicals, full to the brim of the delusive notion

that patents never do harm while often they do good, ignore these

risks, and disparage as croakeis those persons who give such warnings.

The same cruelty is avowed in the United States. Commenting

unfavourably on a new Patent Bill there, the Scientific American writes

in February :

—

" The law, as it stands, shown by the practice of the courts, provides

ample safeguards for the public interests as against untenable and

wrongfully granted patents."

This of course refers to the inconveniences and injury inflicted after

the patent is sealed.

Engineering naively avows :

—

" We have never been able to see any logical reason for making the

life of a patent in one country dependent on the duration of a patent

previously obtained elsewhere."

Logical or illogical, the reason is plainly this : A patent is a docu-

ment that entitles a patentee to debar from the use of an invention

and, if he is willing to relax his claim, to levy a heavy tax on whoso-
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ever uses it. If rivals abroad are freed from that restriction and
burden, for home industry to continue subject to them is to occupy

a disadvantageous and difficult position.

It is on this principle that The Ed'mhirrjh Chamber of Commerce and

Manufactures petitions against continuing to exempt Dutch and other

foreign ships from liability to pay in British waters for inventions

which British shipowners are paying for.

In the same spirit a committee of the Association for the Reform of the

Law of Nations, reported, inter alia, regarding the 1877 Patent Bill :

—

" Its system of preliminary examination was calculated to encourage

crotchety objections and factious opposition at every stage, and to

launch the unhappy applicant, even if ultimately successful, in an ocean

of costly litigation before he obtained his patent."

I cannot say I adopt that view ; but though I did, I would rather

see one individual who seeks a personal advantage or privilege encoun-

tering what is foreboded than the body of manufacturers and

others who are not seeking personal advantage, and are to be dis-

turbed on the field they already meritoriously occupy, for indeed it

is disturbance, unnecessary and unrequited, that is too apt to follow.

The following extract from the Report of the Antwerp Conference

of this Association for the Reform of the Law of Nations touches on dis-

putable points. The French section resolved

—

"1. It is for the interest of industry, as well as of inventors them-

selves, that inventions should have protection for a term sufficiently

long to compensate them for their trouble and expense.

" 2. Where patents for the same invention are granted in several

countries, the grants shmild be co-extensive."

It is sad to see that a Society of which other things might have been

expected has succumbed so completely to the persuasions of patentists.

Its Patent Law Sub-Committee (the Committee was appointed in 1877

at AntAverp) has just issued a paper, in which it, under the head of

" General Principles," enunciates that (in its opinion !)
:

—

"1. The right of inventors over their productions is a right of

property ; the law does not create, it only regulates it. [Paris.]

" 2. A temporary privilege of sufficient duration to ensure the

remuneration of their labours and outlay should be accorded to

inventors, less in their own interest than in that of industry in

general."

The first of these affords fresh evidence of the advance or aggression

of which we have spoken in previous pages. The second is sound

VOL. II.
"•
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if it means that the public interests should prevail over that of

inventors ; but does it not mean that patenting is real promoting of

" industry in general " [which I deny] %

*' Examination " is another heading under which we read

—

" After the filing of the complete specification, the Patent Ofiice
"

[whatever that be] " shall examine it, . . . whether the invention is

wanting in novelty, regard being had solely to prior publications in

the Patent Office of the country [which we have shown before is not a

sufficient range]. A prior publication to a patent should ... be not

more than twenty-one years old, and be in the form of a full descrip-

tion identical with the applicant's," or if older, " the identical invention

openly used within twenty-one years."

" Reports and opinions of examining authorities should not be made

public" [again see antt\.

Under the heading " Term," twenty-one years is demanded.

Under the last heading " Effect of Patent," compulsory licensing is

repudiated, notwithstanding the acceptance of that improvement.

How severe the control to be attempted on imports we see by

this

—

" No one should be permitted ... to use or sell . . . the article

produced by such patented machinery, process, or combination," unless

" manufactured under the patent \s%c\ and introduced by himself."

" Expropriation for public utility " is presented half-heartedlj'.

The following is from a Petition, sent in March 1879, of the

Chamber of Commerce and Manufactures of Greenock :

—

" They are of opinion that it would be expedient to provide that the

Commissioners should cause an examination of the application for a

grant of letters-patent to be made by officers to be ajipointed by them
with a view to ascertain whether the patent applied for should be

granted or refused, and this should be done although no person should

appear to oppose the grant. Your Petitioners are further of opinion

that the term limited for the duration of patents should not be

extended beyond fourteen years, subject to the power of conditional

extension under the law as it at present stands."

The Glasgow Inventors in a Petition express themselves thus fron^

their point of view :

—

" The operation of supply and demand has heretofore satisfactorily

regulated tlio granting of licences. . . . Making licences compulsory under

a penalty of revocation of the patent at so early a period as the thiid

year seems an objectionable innovation, and unnecessary interference

with the practical action of the patentee ; and as the applicant's motive

for obtaining the patent is to have a property which, by improving
some machine or process, may become profitable to himself and others,

it naturally follows that he will use every effort to put the invention

into practice."
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Report of the Patent Law Committee.

The Committee, having had their attention called in November last

to the announcement of a draft patent bill {avant-p-ojet de lot) just
issued by the Swiss Government, put themselves in communication
with M. Droz, the Swiss Minister of the Interior, on the subject, and
were invited by him to express their views on the bill. This they
accordingly did in a memorial pointing out the alterations that seemed
to them necessary. The memorial was approved by the Council of
the Association and forwarded to M. Droz.

The Committee have also taken action in support of a bill brought
into the British Parliament by Mr. Anderson, M.P., with the object of

lengthening the term of patents in Great Britain, and of reducing the
fees payable upon them. A petition to Parliament in favour of the
Bill was signed or subsequently adhered to by all the British members
of the Committee, and a memorial, based upon this petition, was
afterwards sent to the Attorney- General. . . .

The Committee therefore begs to submit to the Council the follow-

ing resolutions, dealing with those points of the law and practice as to

patents on Avhich it conceives an assimilation between the different

nations to be both desirable and practicable.

That a liberal patent law is not alone of benefit to individual

inventors, but is to be considered as the ground-work of all progress

in trade and industry. . . .

Provisional protection for twelve months should be granted on the

filing of an outline description of the nature of the invention. . . .

Before a patent is granted, . . . opportunity should be given for

opposition, and the invention should be examined with reference

exclusively to the following points :

—

Whether it is wanting in novelty, regard being had solely to prior

publications in the patent office of the country.

A prior publication, to be fatal, should come strictly within one

or other of the following conditions :

—

{a.) It should not be more than twenty-one years old, and should be

in the form of a full description identical with the applicant's

description. Where a patent has been applied for in one

country, subsequent publication of the invention during a

limited period, say twelve months, should not necessarily

prejudice the original applicant's rights to patents in other

countries.

{h.) If the prior description be more than twenty-one years old, it

should be proved that the identical invention, as claimed by

the applicant, has been openly used within twenty-one years

last past, ...
Reports and opinions of examining authorities, as regards applica-

tions for patents, should not be open to the public, except so far as

they relate to proceedings in cases of opposition. . . .

The term of the patent should be not less than twenty-one years. . . .

The effect of a patent should be that no one should be permittod,

without the leave of the patentee, to produce, use, or sell the article
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which forms the subject of the invention, the patented machinerj-,

process, or combination, or the article produced by such patented

machinery, process, or combination.

After the issue of a patent it shouki not be subject to revocation, and

should be held to confer an indefeasible title to the invention described

in the complete specification, unless it be proved that there exists a

prior patent covering an identical invention, or that the identical

invention has been publicly used within twenty-one years prior to the

date of the patent.

Patents granted in different countries should be perfectly indepen-

dent of each other in all respects.

A patent should have no effect on vehicles or appliances to vehicles

which come but temporarily within the boundaries of the country, and

the owners of which do not carry on business within the country.

The patentee should not be prevented from introducing from abroad

articles manufactured under his patent.

The principle of compulsory working should not be admitted

The Conference agreed.

From a Letter to the Coundl of the Association for the Reform and,

Codification of the Law of Nations.

We, your delegates appointed to attend the Congress of Industiial

Property at Paris in order to support the resolutions presented to

you by your Committee on Patent Law, beg to report . . . that the

Congress was only able to discuss a small number of the points raised

in its own programme and in the resolutions of our Association. The
following points were, however, decided in harmony with the sugges-

tions of your Committee, viz., the non-admissibility of provisions for

compulsory working (Resolution 2 of the Congress, Patents Section),

the desirability of an examination strictly of an advisory character

(Resolution 3 of the Congress, same section) and the principle that

patents granted in different countries in respect of the same invention

should not be in any respect interdependent (Resolution 10 of the

Congress, same section); also that patent fees should be moderate in

amount, though, Avhat the amount should be, was not defined, and that

foreigners ought to have equal rights with citizens.

We consider that the resolutions of the Congress on these and some
other points are of considerable value, and that its results are highly

satisfactory, so far as they go. Moreover, the Congress appointed

before its separation a permanent International Commission charged

with the completion of its labours, on which nearly all the members
of your delegation have been placed. . . . The permanent Commission
has also been charged with the duty of taking diplomatic steps, Avith

tlie promised aid of the French Minister of Commerce, for carrying

into f'ffect the resolutions passed by the Congress.
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PATENT-LAW BLUE-BOOKS.

Extracts from The Report from the House of Commons Select
Committee on the Law Eelative to Patents for Inven-

tions. 1829.

Mr. John Taylor, called in, and examined.—Are you conversant

with the taking out of letters-patent for inventions]—I have had some
experience formerly ; . . . my time was then chietiy employed in

manufactories. ... As to the policy of rewarding inventors, it seems to

me just and right that some reward should attach to inventors ; and
there can hardly be such a reward without some monopoly. . . .

As soon as an invention is to be exercised in this way, it becomes
necessary, in order to secure it, to keep it perfectly secret for

some time. . . . The invention, be it what it may, necessarily in-

volves experiments of some sort; and as those experiments can

hardly be conducted perfectly in private, or without the assistance

of workmen and others, a revealing of the secret may thus take

place which is fatal to the patent afterwards, if confidence is broken.

... I took out a patent for oil gas, and have been concerned in

others. . . . Do you conceive that practically there is much difficulty

in making a specification 1,— . . . The usual time is two months,

I believe ; but sometimes it is extended by the Attorney-General on

particular reason being shown— such as that it is more than commonly
difficult to describe the invention in the time usually allowed. I knov.r

one instance where there was a patent in which one of my brothers

was concerned ; it was a printing machine originally invented by an

ingenious foreigner ; it required an immense deal of thought and

labour, and involved much mathematical calculation. I believe twelve

months was allowed for that specification. But in the present state of

the law would it not be inconvenient to give a longer time for the

specification %—It would, certainly, as other parties might be injured

by it. . . . A most important improvement on the manufecture of oil

of vitriol was the object of a patent by Mr. Hills, which was litigated

for a long time ; it was a case in which I happened to be a witness,

and the specification was attacked upon the ground of its being inade-

quate. The patentee, however, succeeded in defending it. It was

evident he might have made a better specification if he had had proper

time to have carried his invention as far as he afterwards did, and a

doubt arose, whether by making the invention afterwards more perfect,

he had in that way dei)arted from the specification to a certain extent,

and thus had vitiated the patent. The court certainly held he had not

done so, and refused to set the patent aside ; but it was much con-

tested, and the patentee very nearly lost a great deal of money and

labour which he had bestowed upon the process. . . . Would the use

of an invention not communicated to the public preclude another
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person who may also discover the same invention from obtaining a

patent for it 1—No ; such person certainly would not be prevented, if

it was not published, but kept perfectly secret. . . . The second

inventor is the publisher, and therefore the inventor according to law,

the other never having communicated it to the public ; but I think

the first inventor, upon proof that he had used it, could not be pre-

vented going on to the same extent as he had formerly done ; that is

what I understand to be the law. . . . Could the original person who
invented it stop the patent of the second ]—No ; he had never given

it to the public, and that is what the public require by a patent.

Could he not stop the patent of the second person 1—If he chose to

publish it before the second person's patent was sealed he could prevent

its going forward to the world as that person's invention. Do you not

think such a case as that exists, as a person discovering an improve-

ment in machinery, and keeping it private ]—I think it would be diffi-

cult to keep secret any invention in machinery, as so many persons

must necessarily be employed ; a chemical invention might be kept

secret, but I do not think a mechanical one could. . . . Have j^ou any

suggestion to make upon the period for which patents are granted 1—
Merely that there is a difficulty in the term of fourteen years ; it does

not seem equally fair for all patents. One patent might deserve pro-

tection for three or four years, another for twenty years, and so on,

according to the utility and expense of them. . . . There should be a

difference between the time patents should run which are taken out

for trifling inventions, and more important ones, or which invoh'e

great expense. . . . Are there not inventions where the inventors can

only calculate on the invention remaining in vogue for a very short

time—the kaleidoscope, for instance 1—Yes, certainly ; they never can

calculate upon any profit except on the first sale, because it would be

idle to bring actions for every interruption of such patents. . . . Are
you aware that in France, if a person who has obtained a patent, during

the period he holds that patent, makes any improvement on it, he is

obliged to give in a description of the improvement, in order to its

being made known to the public 1—I am not aware of that fact. That

is not the practice in this country 1—No. But would it not be useful

that there should be some regulation of that sort 1—I think some
regulation of that sort would be very beneficial; I think many
improvements are withheld from being published on account of the

difficulty and expense of taking out a new patent. Do you think it a

fiiir thing to require from the patentee that he should communicate to

the public any improvement he may make during the period of his

patent]—I think it is extremely fair, and that the public should have

a right to require it. . . . Suppose a man taking out a patent for an

invention has not used his invention for five years, should not his

patent be void at the end of five years 1—He cannot be obliged to give

up his invention; but certainly his patent ought to lapse unless it is

produced in a given time. . . . Does not the prohibition to inventors

to claim a patent on abstract principles lead to an unnecessary multi-

plication of details in the specification?—Certainly; it leads to the

use of words trying to embrace all sorts of things, which embarrasses

the specification very much. ... Do you not think it expedient that
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persons should be allowed to take out a patent for a secret communi-
cated to a person by another person, being a British subject \—Most
clearly so. It may happen that a poor inventor may put into the
hands of a richer man a good invention, which the richer man may
take out a patent for, and work to the advantage of the public ; but,

as the law now is, the person applying for a patent must swear he is

the inventor before he can take it out. In that case patentees may
y&cy often perjure themselves 1—1 have not the least doubt of it. . . .

Supposing patents were made for different periods at different prices,

do you conceive if certain prices were to be fixed on patents, and a
period of fourteen years allowed for an important patent, would that

be too large a period, or do you not think that it is necessary the

expense should be to a certain amount in order to check frivolous

applications ]—The expense ought in a great measure to depend upon
the nature of the patent. ... I do not think the expense is so objec-

tionable as the uncertainty of the law. . , . Patentees do not bring

actions against every person who infringes their patents %—No, they

could not. . . . Do you not imagine, in consequence of the expense

and difficulty of defending patents, that there are successful attempts

at infringement in many cases %— I should think so ; the case of the

kaleidoscope, for instance. It would have been quite impossible to have

defended that patent ; they must have brought five hundred actions.

Davies Gilbert, Esq., a member of the Committee.—I conceive

that the invention of a princijile is a much greater achievement,

and much more likely to produce great public benefits, than the

invention of any mode of applying a principle already known ; I there-

fore think that, a fortiori, there should be protection given and encour-

agement held out to the discoverers of new principles, and that they

should be secured to their inventors for the legal number of years

;

but always assuming that some practical mode of applying them to

useful purposes makes a part of his invention, and is included in the

specification, and then I think that the inventor should not lose the

benefit of his temporary monopoly in consequence of another or even

a better mode of application being discovered. What is your opinion

of the expediency of appointing a commission, composed of scientific

men and lawyers, to examine a specification before it is enrolled, to

ensure the patentee from having his patent afterwards impugned 1—

I

think it would be highly expedient that some person or persons more

competent to judge of scientific matters and inventions than the

Attorney-General, from the course of his ordinary pursuits, are in

general to be found, should be called to his assistance. . . . Will you

state your opinion as to the propriety of allowing persons to take out

a patent for a shorter period, paying a proportionate smaller fee 1—

I

should think the fees of patents cannot be made propoi-tionate to the

importance of the invention, and consequently it may be advantageous

to allow individuals judging for themselves to secure a monopoly of

less than fourteen years, on paying diminished fees. Might it not be

advisable to make different regulations for the difi'erent sorts of inven-

tions, separating, for instance, the mechanical from the chemical dis-

coveries 1—I think it would.
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Mr. John Faeey, a practical engineer.—Have you had considerable

experience in the practice of taking out letters-patent %—Yes, in assist-

ing inventors professionally. . . . Do you consider it more beneficial

for a party applying for a patent to make an application to an agent

than to carry it through himself]—Decidedly so. . . . The objection

to having a patent for England and the Colonies, without an Act of

the Colonial Legislature is, that all law proceedings being necessarily

in this country, the expense of bringing over witnesses would be

enormous, for an invention which is exclusively practised in the

colonies. . . . The inventor might not think it worth while to apply

for an Act of the Colonial Legislature. The only instance which has

come to my knowledge is a recent patent to Mr. Hague, for expelling

the molasses from sugar. He explained to me that if law pi-oceedings

on such a patent right were limited to suing infringers in our courts

in this country, it would amount to a prohibition altogether ; hence he

applied for an Act of the Colonial Legislature at the same time with

his patent for this country. . . . During the time between making the

application and sealing the patent, has the applicant any security for

his invention %—No security whatever ; there is even an increased

necessity for secrecy beyond that which existed before his aj^plication,

because his application has called attention to his procedure, and

declared what is the object of his pursuit. . . . Do you not word the title

obscurely, in order to avoid directing public attention to the subject %

—Yes, but there is a danger in being too obscure. . . . The remedy
is obvious—to make the right of the patentee secure from the time he

makes his application, on condition of his then lodging a paper of the

heads of his invention, a statement of the principle on Avhich he founds

his invention. That is the case in Spain. . . . The inventor of a new
mode of making verdigris manufactured and sold the article before the

date of his patent, which was afterwards set aside in consequence. In

this case the invention being the mode of making the article, that

invention did not become known by such sale, and therefore the sub-

stantial claim to a patent remained, viz., the power of the inventor to

withhold his invention from the public. . . . Many patents are

infringed for years together, without it being possible to obtain any

redress, from the difficulty of proving the exercise of the identical

invention. That is only the case in a peculiar class of inventions

which admits of secrecy ; they are mostly chemical ojierations, where
the whole can be done by one or two hands. The Court of Chancery

is said to have a right to compel a man to disclose his processes to

inspectors appointed by the Lord Chancellor, to ascertain whether he

has infringed a patent or not. I know that the late Lord Chancellor

appointed two engineers to go and inspect machinery, but I believe the

party consented to the measure, and nominated one of them. I never

knew such inspection ordered respecting processes. . . . Would it be

advantageous to the public that patents might be taken out for a

shorter time than fourteen years, supposing that there was a corre-

spondent diminution of expense]—That is the i)ractice in all other

countries, but I am scarcely prepared to make up my opinion upon it.

It would tend to multiply the number of patents for trivial inventions,
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which I think is not desirable, because they occasion so much litiga-

tion, and that evil would remain if patent rights were rendered more
secure by better law. Shorter terms, at less cost, would be utterly

unavailable to patent rights for inventions of importance, which so

much require amendment at present, because there the evil is that

fourteen years is too short. In my opinion fourteen years of profitable

exercise of an invention is always sufficient, if it has not been pre-

ceded by loss that is to be repaid. The question is, whether a part

or the whole of that term may not pass away before the profitable

exercise begins. An invention which has no such term of unprofitable

exercise might be very well repaid by five years, as in France. ... I

have known a case where an inventor obtained a patent, and not more
than a week after lodging the specification he made a material improve-

ment upon what was specified. The improvement is so great that it

would supersede his present article, which is a good one and sells well

;

and yet if he practised the last and best edition, his former patent

might be brought in question, and therefore he keeps it a secret, and

does not practise it at all. Some time or other he may apply for a

new patent, Avhen his old one is expiring, or by his death it may be

lost. . . . When a man invents and takes out a patent for a steam-

engine, steam-coach, or a lace machine, or a mule to be worked by

power, six months is the utmost he can get for i)reparing his specifica-

tion ; he uses his utmost exertion to get his engine made and put to

work before the time when the specification is due, in order to make a

trial of it, and regulate his specification by that trial. Perliaps just

before the time when he is expecting to get it to work, some part fails

or requires to be re-made, which prevents his making any trial, and

the time being come, he is not able to try his engine before he must

put in his specification, Avhich he therefore makes as well as he and his

adviser can guess, without any trial, though he has gone through

nearly all the trouble and expense of a trial. Tlieu a few days after

having enrolled, he finds out, upon experiment, some most important

improvement in the means of carrying his invention into effect, which

either had not occurred to him before, or, if he had thought of it, he

could not have safely put it into the specification, because it was a mere

speculative idea. . . . The expense of those hurried proceedings to get

a sufficient trial of new machines to enable us to specify properly is

excessive, being frequently obliged to keep people working night and

day. I have sat up all night many times myself for such work, and

have undergone such fatigue that I could not be any way sure of what

I was doing. Even when a successful trial has been accomplished,

there remains so little time afterwards that the specification must be

composed in such haste as to run the greatest risk of some inaccuracy

or error. ... It would be very easy to have specifications examined

and verified either by a competent commission or by suital)le referees.

... A case occurred very recently of a patent invention, for which I

had made a specification in the year 1816, Clegg's Gas Apparatus,

since called Crosley's Meter. It was just such a case as I have been

describing, where the men had been working night and day to get

machines to work before specifying, and only one out of two could be



202 Commons' Committees Report, 1829.

got to trial; consequently a specification was made describing the

untried meter in such a manner as we thought would be most likely

to answer in practice when the experiment was made ; but after that

experiment was made, it became apparent that some things that we
supposed to be the best were not the best, but as we put the whole in,

the specification proved sufficient—in fact, it was more than sufficient.

... In the case of Mr. Woolfs invention of working steam-engines

by high pressure steam acting expansively (either in one or in two
cylinders), there was no profitable exercise of that invention for at

least ten years out of the fourteen ; and there was so much loss

incurred at the first, that the profit made during the last four years

never repaid it. . . . Would you wish a discretionary power to be

vested in somebody for extending patents 1—That would be a very

difficult subject ; those discretionary powers should be very carefully

watched, or they would grow into very gross abuses A-ery soon. . . .

Does not the law as to the duration of patents operate very unequally

upon different patentees %—Excessively so ; almost in the inverse ratio

of the merit and importance of the invention. An important invention

is only a source of expense and labour to the inventor during several

years, till it is brought to bear very completely ; and frequently the

greater part of the time expires before it is brought to bear at all. It

often happens that the profit arising from the first exercise of it after

it is brought to bear will not repay the loss and expenses which have

been occasioned in its first establishment. ... I think Mr. Woolf is

more entitled to a public reward for the services he has rendered,

without any recompense, than any inventor who has ever been

rewarded by Parliament. . . . Several different defendants may attack

him in concert, by infringing the patent in every quarter, and making
a common purse to carry on the war. That is a much better course

for them, because if the patentee succeeds in one action, he must then

try anothei and another till his money is all gone, and he can scarcely

ever keep his patent right alive to overcome them all. The few patents

that have been supported have been commonly sustained by collusion

with the infringers themselves. After one trial has decided that the

patent is not absolutely bad, they combine with the patentee to allow

them free use of the patent on moderate terms, and then, by making a

common purse, they prosecute and suppress all new infringements. To
ejffect that, they must keep up the appearance of law proceedings, but

defend themselves so as to let the patentee get a verdict, which is only

sham; but, added to the common purse, it serves to terrify new
infringers, who are not allowed to have licenses or practice at all,

whereby the patent Tight becomes a close monopoly, instead of a

general practice paying a small rent to the patentee. If patent rights

were made more secure in law, and by less expensive proceedings, it

would not suit the interests of patentees to enter into such combina-

tions, but, on the contrary, to promote the most extensive and open
use of their inventions, under licenses, at a moderate tax. . . . There
is a long process laid down in some old law books, by Avhich the

patentee may be called upon to surrender and bring his invalid patent

into court to have it cancelled, and to have the great seal torn from
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it; but all that is quite useless, and is never practised. . . . The
efficient revival of neglected and obsolete inventions I think ought to

be encouraged as if they were new, but that "would require regulation.

... I do not conceive that patents are or ought to be merely a
recompense to the inventor for the merit he has displayed in what he
has done previous to the grant being made. It is a sort of bargain, or

a lease granted of some small portion of the public employment that is

new, and has not hitherto been cultivated \ that if the lessee will go

to work to bring the new invention to bear, he shall have the benefit

of working it for some certain time, which it is supposed will leave

him a fair term after it is brought into profitable exercise ; but if the

time, when properly employed, does not allow that fair term of profit-

able exercise, then some extension or recompense should be allowed to

cover the deficiency. ... I think that he who has invented the

method should be made to divide the advantage fairly with him who
had before discovered the principle, because both parties have contri-

buted to the public benefit ; they are in the relative situation of a

landholder and the farmer who cultivates his estate—both should par-

ticipate ... by arbitration.

Mr. M. I. Brunel.—What do you think of the present rule of law,

that the patents cannot be given for an abstract principle %—I think

that is wise, and that ought to remain as it is ; it would be dangerous

to grant a patent merely upon a principle. . . . Upon the whole, do

you think the patent laws are beneficial to the public %—Very much
so. What is your opinion as to the period of fourteen years %—It is a

great deal for some, and not enough for some others ; I shall lose pro-

bably six years before I come to make anything of my present patent.

. . . Would you increase the time beyond fourteen years %—I think

that might be done in some cases.

Arthur Aikin, Esq.—Are you aAvare that specifications are

frequently, especially in chemical processes, made imperfect, with the

view of concealing the process 1—Yes, I am certain of it ; and it was

with the view of preventing the fraud which runs through the whole

system of patenting, that I think examiners ought to be appointed to

see that the actual produce of the manufacture agrees with the state-

ment given in the specification. . . . Have you considered whether it

would be an advantage to allow parties to take out patents for short

periods instead of fourteen years, with a proportionate diminution of

expense of fees ]—I do not see that it would, because, generally speak-

ing, it would not be agreeable to a patentee ;
for whenever a patent is

taken out it requires some two or three or four years to bring it into

actual operation, and if you have a patent only for seven years, the

time is expired before you get anything from it.

Mr. Charles Few.—Are you very conversant with the practice of

taking out letters-patent %—I have taken out several. ... I cannot

agree Avith Mr. Aikin as to the expense of obtaining a patent bemg

small ; I think it would be a pretty heavy sum, and I would have the



204 Commons Committee s Report, 1829.

inventor protected from the moment he made his affidavit and petitioned

for his patent, but I would make the first payment somewhat heavy, to

show that he was in earnest. . . . Are you prepared to suggest any

plan for the composition of such a commission %—I think it should be

composed of chemical men, and men acquainted with mechanics, and a

barrister. , , . The committee have been informed that cases occur

not unfrequently in which for the first ten years of a patent very little

profit is derived from the invention, but that during the last three or

four years it begins to be very beneficial ; in such cases as those, would

you recommend a power of extending the patent %—I would in all cases

leave it to be extended for another seven years ; at present we must

go to Parliament to get it extended, which is very expensive. ... It

has been stated, that if a man has obtained a patent for an invention

and not carried that invention into effect, it would be desirable to set

that patent aside after three years of non-user of the invention ; do

you consider that there would be any advantage in that %—I think it

would be for the benefit of the public that it should be so, . . . Are

you satisfied in your own mind that great inconvenience would result

from considerably reducing the expenses now necessary for taking out

patents %—I am quite satisfied about it ; even with the present expense

there are so many trifling patents taken out. If the fee was much
higher, parties that are now taking out patents for little speculative

things that do not answer, would not take them out. They act some-

thing like the dog in the manger ; they prevent the public from benefit-

ing by the invention or improvements on it for fourteen years, and yet

do not benefit themselves.

Mr. Francis Abbott.—Then would it be any convenience that you

should give him more time than is usually given for specifications %—
I think six months is quite sufficient if they would set about it directly

they have got their patents. ... Do you know several oppositions

sometimes arise from one quarter, or not, fictitiously originating from

the same party under different names %—I have heard something on

the subject in conversation, and I have entertained a suspicion that

there has been collusion of that kind practised. . , . Do you think it

would be advisable to print the specifications of existing patents for

public use, in order to publish them %—I have generally considered it

would be prejudicial to the interest of the country by their getting

abroad,— 1 am speaking of it in a national point of view, sending

many valuable discoveries abroad ; many of those things perhaps would

be bought from English manufacturers, but if the specifications all go

abroad they would be more likely to be made there than they would

be if the information was not so circulated. . . . Generally speaking,

I should say that the courts are not very liberal to patentees. ... In

Lord Keuyon's time every little thing would set aside a patent. . . .

Do you think that, practically, many persons are deterred from defend-

ing their patents by the uncertainty of the law at present?—I think

they are. Are you aware at all, that sometimes fictitious suits are

instituted for the sake of giving stability to a patent %— I have heard

of that being done in more cases than one. Is it not a very common
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feeling, that a patent is of very little value until it lias had at least one
verdict in its favour ]—I should say, that that gave it a little additional
sanction. . . . Those fictitious suits have been instituted for the sake
of giving greater value to the patent ?—Certainly ; perhaps to deter
some one else from defending it, who otherwise would have defended
an action for infringing it.

Mr. William Newton, a patent agent.—There is a condition that,

when you take out a patent in France, you shall not take out a patent
anywhere else, or if you do, your patent in France is vitiated ; the same
happens in all the other Continental states ; but that is got over with the

greatest ease, because you employ your agent, or your brother, or your
friend, and so an invention runs through all the countries, beginning
in America. . . . Have you ever known a petition for a patent success-

fully resisted, in consequence of notice which has been given ?—Yes,
frequently ; I have opposed patents myself, and they have been stopped
upon producing sufficient evidence to the Attorney-General or to the

Solicitor-General that we were in possession of the same secret. They
would of course refuse to grant a patent to the petitioning party, on
the ground of the invention not being exclusively in the possession of

the applicant. Can you mention any cases in which a patent has

actually been refused upon such a ground %—Yes ; I remember a i)atent

applied for by Mr. Dickenson, for metallic buoys : Mr. Stebbing, of the

dockyard at Portsmouth, had the same invention, and he opposed

him ; and the patent was refused by the Attorney-General of that day.

. . . Are you aware of any case of rival patentees, in which one of the

parties being unsuccessful has published the invention, and thereby

prevented the other party from obtaining a patent?—I know such

cases have existed, but I am not prepared to state the names ; it is the

natural consequence. I have known it often to have been threatened,

that if such and such things are not done, I will immediately make
public what I know of the matter. It has been done, perhaps, under

circumstances rather of an aggravated nature, when parties have

obtained the information surreptitiously, and have endeavoured to

extort a something that they ask for. ... Do you approve of the plan

of being able to apply for a patent for a shorter time than fourteen

years %—I think it might be desirable, for there are many trilling

things that pay the parties very well ; little matters which they have

suggested in the way of business, the stopper of a smelling bottle or

some little thing of that sort, from the sale of which a great deal of

profit has been derived ; and I think fourteen years is too long to give

security for such a thing. . . . Are you aware of any patents that

have been taken out where the invention has not been can-ied into

effect ?—A great many. Is there at present any means of setting aside

those patents 1—There is not at present, but I think it would not be

objectionable to provide means, for I know some very valuable inven-

tions that, if they were in the hands of the public, would spread far

and wide, and be very useful, but for some cause or other they are

lying dormant. Is the expense of maintaining a patent right in a

court of law very considerable ]—The expense arises generally from
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a cause that cannot very easily be remedied; it arises from the

number of professional persons that must be brought from different

parts of the kingdom to speak to the points under consideration. . . .

Do not you think that the existence of a great many small patents

might operate as an impediment to the progress of other considerable

improvements %—No, I do not. ... Do you mean, then, that the

board should have the power of granting a patent for more than

fourteen years ^—I think it would be desirable that patents should be

granted for various periods. For more than fourteen years ]—Under
some circumstances. For instance, there are many trifling things,

such as a patent for a new invented lace-hole for stays, a new invented

fastener for gaiters, and such little matters as that, for which a patent

should not be granted for more than five or seven years, in my opinion
;

but there are other matters of great magnitude, such as are connected

with marine architecture, the construction of dams and fortifications,

and things of considerable magnitude, which the inventors could not

be remunerated for in the course of fourteen years. In that case, I

should say the consultive board should have a right to grant a longer

term ; and, upon application, perhaps it would be desirable, where they

saw a reasonable ground, that they should be able to extend the limits

of the original grant. ... In what manner do you think the con-

sultive board, as you have called it, should be constituted \—I should

conceive that they ought to consist of lawyers and mechanics, but

mechanics out of trade certainly—persons that should be fully com-

petent to judge of the subject when placed before them. . . . Do you
think that the patentee ought to be required to add at a future time

any improvements that he may make to his original specification %—
Certainly he ought to be at liberty to do it, if not required ; he can-

not very well be required, but if he fails to do it he should lose the

advantages of those improvements. ... I should not like a patent to

be a mere mercantile license ; I think it still ought to be a grant from

the King.

Mr. Charles Few.—I would propose that the commission should

consist of five persons ; two to be selected for chemical knowledge,

two for mechanical knowledge ; one a barrister of years' standing.

The barrister is proposed from the practical knowledge he may be

presumed to possess on questions of evidence, which must constantly

arise between contending parties. The commissioners to be nomi-

nated by the Treasury or by the Lord Chancellor, or by the Chief-

Justice of the King's Bench, or the Attorney-General ; or by the

heads of certain scientific institutions, ex. gr. Royal Society, Eoyal

Institution, etc. etc. New commission every ten years : power of

removal to be in the party nominating. ... Do you contemplate that

the patent is to be kept secret 1—Certainly not ; I think the balance

of fraud would be on the side of secrecy. I should think that the

reason they are kept secret abroad is from a fear of other countries

becoming possessed of the secret, rather than for the sake of protecting

the patentee. . . . What are the grounds upon which you would think

that such a commission ought to set aside a patent if questioned ?

—
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"Want of originalit}', previous use and practice, misdescription. .

The Committee have been informed that a second party making a
discovery, and using it secretly, would be allowed to continue that use
for his own benefit ; but that the patent of the first applicant would
not on that ground be set aside, but would continue valid as regards

all other parties?— I do not coincide with that opinion ; I consider

not founded in law.

Mr. Moses Poole.—You have had considerable practice in the

taking out of patents ]—I have. . . . Have you yourself been in the

habit of drawing up specifications ?—Never ; it is too difficult a thing

for me to undertake ; I occasionally look them over. There are a

particular class of persons ?—Those I have been in the habit of recom-

mending are Mr. Farey and Professor Millington, Mr. Rotch and Mr.
Gill, and others. Some persons undertake them who have no ability

for them, and many capable decline drawing them. . . . Are you
aware of the patent that was taken out for the kaleidoscope?—I am

;

that was lost, not in consequence of time, but in consequence of

exposing it before the patent was sealed. Would a patent for fourteen

years for an invention of that sort be desirable ?—I should see no
objection to it. ... I am a clerk in the Patent Office by the appoint-

ment of the Attorney-General. ... Do you see any inconvenience in

the time that is now given for enrolling the specification ?—None

;

the only one is keeping the public in a state of suspense for the time.

Do you conceive that two months is sufficient time ?—It depends upon
the extent of the invention ; some require twelve months. Can you

suggest any improvement in the present practice ?—Nothing, but that

I think a patent should be quicker obtained, and the patentee secured

from the commencement. But you have no objection to the present

expense?—No; I have known them to get £130,000 by a patent;

they all run the risk of losing by it, and those who get so much pay

no more than those who lose by it.

Mr. Joseph Merry, a ribbon manufacturer at Coventry.—I am
in possession of three patents. ... Do you conceive that there is

great difficulty in preparing a specification which is sufficient to main-

tain the patent ?—I conceive it is almost impossible. ... I have got

three, and I do not believe either of them is good ; the last was drawn

by Mr. Rotch, ... I have a patent for making ribbon velvets, which

has been locked up in my place for five years ; the improvement is so

great that I can make forty pieces of this article while any other per-

son can make one. Here are two pieces of this article (proilucing tlie

same), one of which is English manufacture, the other is German ; the

German cost threepence a yard, and the English cost sixpence ; and

the German is very superior to the other in point of quality. Was
your patent communicated from Germany?—It was obt-xined partly

by information I have had derived from foreigners and partly from niy

o^vn invention ; I am entitled to a patent for anything I bring into

this country, whether I am the inventor or not. ... Do you mean

that you have not practised the invention?—Yes; because I cannot do
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it to a profit ; because if I were to begin Avorking it, all my neighbours

would immediately do the same in defiance of my patent ; the specifica-

tion is not M-ortli a farthing, and I do not believe it is possible to make
a specification upon this loom that will pass in a court of law. . . .

From the great difficulty in passing a court of law, and technicality

required, ... it cost me three or four hundred pounds, and I saw the

advantage of the thing ; and when such a law shall be passed as will

enable me to Avork it with advantage I will work it. , . . The patent

holds out a security which it does not afford, ... I do not mean to go to

law again about a patent; I would sooner relinquish the patent

altogether. ... I think the Board should have power to decide Avhat

Avas an infringement and Avhat was not. I do not at all object to the

present payment for a patent, if I can only obtain an effective security,

and not merely a nominal one. Supposing it were left at the option

of an applicant to specify on paper, or to lodge a model of his inven-

tion, is it your opinion that an applicant would generally prefer the

lodging of a model, or would it not be too expensive \—I should think

they would generally prefer the lodging a model ; it is the only way
in which any one can decide whether it is original or not. What is

your opinion AA-ith respect to the appointment of a scientific commission

for the decision of disputes upon patents ?—I think it Avould be A'ery

desirable. . . . Would it be a couA'enience to manufacturers if they

Avere alloAved to take out short patents ?—Yes, I think it would, I

employ about fiA^e hundred people, and they are eAxry one at play at

this moment. This art of velvet weaving, for want of protection, is

entirely lost to the public. ... I think there is a great evil in specifi-

cations, because they are so easily sent out of the country. ... Do
you conceive that many inventions are lost to the public from the

unAvillingness of jjarties to trust to the protection of a patent]

—

Unquestionably.

Mr. Saimuel IMortox.—I am a manufacturer of agricultural imj^le-

ments ; my brother is a ship-builder, who invented an apparatus for

hauling ships out of the AA'ater. ... I cannot complain of the price,

provided there Avere protection afforded. . . . HaA-e you formed any
opinion as to the possible advantage of appointing a commission of

scientific persons to assist in deciding disputes as to patents 1—I should

think it decidedly superior to a court of laAv. . . . Have you any other

suggestions to make %—With respect to the terms upon which patents

are given, I conceive that fourteen years is quite insufficient in many
cases.

]Mr. Samuel Clegc.—WTiat is the objection to the present mode of

extending a patent by Act of Parliament ; is it to the expense that

you object, or to the difficulty of obtaining it?— To the difficulty of it,

besides the expense. The extension of my patent was opposed by all

the gas companies throughout the country almost. They thought they

could get the thing cheaper if the patent Avas not reneAved ; and so,

after a number of years, and the exi^enditure of a great deal of money
in perfecting the machine, it is throAvn open to the public without any
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remuneration to myself. Can you state any other instances of patents
for useful inventions by which the inventor has not been adequately
remunerated within fourteen years 1—There are many ; there is Mr.
Perkins's for instance ; he has been the whole fourteen years making
experiments with his contrivance of high pressure steam, and he has
not brought it into the market yet. ... Do you conceive that the
expense of taking out a patent now is any evil %—No, I think it would
be better if it was more. . . . Two-thirds of the patents are for mere
alterations which nobody would ever look at the specification of. . . .

Do you not conceive that many specifications are purposely drawn de-

fectively with the view of misleading the public %—I believe there are

some drawn in that way. ... I think the present Lord Chief Justice

is very favourable to the law of patents ; and I think a patent is much
more secure while he presides, than it was with his predecessors. . . .

He considers patent property more sacred, and that a slight alteration

or a little technical difference should not set aside the patent. ... Do
not you think that the multiplication of patents to a great extent would
be a great impediment to improvements in machinery and in arts ]

—

Yes. . . . Are not workmen, and people of that description, constantly

in the habit of making little observations and small improvements 1

—

Yes ; sometimes very important ones arise from the workmen. If a

workman has discovered anything of the kind, and finds it likely to

be beneficial, there is no difficulty in procuring any one to join him in

the expense of taking out a patent for it. Do not you think that if it

became a habit among that class of people to secure patent rights for

those small discoveries at low rates, it would be very inconvenient 1

—

I think very much so,

John Millington, Esquire, Professor of Mechanics in the Royal

Institution of Great Britain, a civil engineer.—As the matter now
stands, whether a man does not make a penny by his patent, or

whether he makes an immense fortune, the country gets no advantage

;

but, on the contrary, if anything of an ad valweni duty could be devised,

so that that man who made nothing by his patent should merely have

the expense of his patent, and he who made a large fortune by it

should contribute a portion of that fortune to the State, it might be

advantageous. ... Do you think that the expense of a patent is any

evil?—I do not think it is, provided the patent was a secure pro-

perty ; I think it is rather an advantage that a patent should not be

too cheap ; the world would be inundated with them if that were the

case. . . . There are but two difficulties attending the specification

;

the one is, not to describe that which is the property of the public

before, and which requires a very general knowledge of what has ex-

isted ; and the second is, to describe the thing so clearly, that every

competent workman will be able to carry it into effect. Are not there

some cases in which hardly any skill on the part of the person who is

employed will enable him to draw a specification that will secure the

patent ?—No, I should almost say not, with the exception of the first

point I have mentioned, which perhaps no human being can be sup-

posed to possess, that is, a knowledge of everything that has gone

VOL. II.
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before. From a review of the cases, with regard to patents, is it not

manifest that the Judges have very materially differed in their opinions

as to the construction of the law?—Certainly they have. ... I never

yet heard of a patent producing a sixpence in any of the colonies. Are

they often taken out for the colonies 1—Very frequently,

Mr. Walter Henry Wyatt.—The subject of patents is one which

I have been intimately considering for many years. ... I am the editor

and proprietor of The, Repertory, a work which has been published for the

last thirty years, in which verbatim copies of the specifications enrolled

are published. . . . Do you know how many patents were obtained in

the time of King James 1—I believe one or two ; there are very few

patents till the year 1796. . . . No sum ofmoney will gratify an inventor;

if it is indefinite, his expectations are very great. ... I am of opinion

Avith the last witness, that if you decrease the expense much (and unless

you did, it would be no benefit), it would so increase the number of

patents, that they would become a public nuisance ; for, notwithstanding

the great expense of obtaining patents, there are patents continually

obtained for the most trivial, absurd, and old things. . . . Would it

not be fair for such ephemeral inventions to allow a person to take out

a patent for a shorter period than fourteen years 1—I should apprehend

more inconvenience than advantage would result from such a course.

Benjamin Rotch, Esq.—From the experience that I have had in

that particular branch, and to which I should say I have directed

particular attention. ... In the case of those elegant visiting cards

which have been lately shown about with an enamel on them, that is

produced solely by a particular white colour which is brought from

Germany. The inventor, a German, came to me on the subject of his

specification, and told me it was done with the purest chemical white.

. . . That will only show the Committee the feeling there is, if

possible, to conceal something from the public. You might succeed

with commissions nine times in ten. Commissioners almost uniformly

get careless in their office by time. . . . The words of the Statute,

which are extremely well calculated for those times, do not happen
now at all to hit the necessities of the present period. The conse-

quence is that the judges are constantly straining the meaning of this

Act to make it meet the necessity of the times. Thus it exactly

depends on the extent of laxity that a judge will venture to give as to

what the law at this particular day in any particular court happens to

be on patents. The word in the Statute is " manufactures "—that

monopolies shall be granted for fourteen years for the sole working or

making of any manner of new manufacture within this realm. Then
comes the question, what are " manufactures "? Now if it is discoveredi

that in bleaching cotton, instead of dipping it, we will say, first in an
acid, and then in a water to get rid of the acid,—if it is found better

to mix the acid and water together, it may be an improvement of

thirty per cent, value to the manufacturer ; and that advantage in the

process is no doubt most important in the present time, when every-

thing depends on the excellence, the rapidity, or the cheapness with
which you do a thing. In fact, three patents out of four are taken



Wyatt—Rotch. 2 1

1

out for new processes by whicli well-known ends are obtained ; that
cannot be considered as a new manufacture. A new process by which
you obtain an old manufacture is not a new one ; it is a mere mode of
putting together known elements to eflFect a known end. But some
judges—my Lord Tenterden for one—are so open to the necessity of
granting patents for these things, because they are so vastly important,

that they will say, " That is the meaning of the word ' manufacture.'
"

Another, who is a Statute lawyer, would say, " Nonsense ; manufacture,

means no such thing ; this is only a process." A man takes out his

patent, with this conflicting evidence as to the judges, for " a new
manufacture of bleached linen." Then that will be upset in the speci-

fication, because one judge will say, "It is not a new manufacture ; it

is a new process." If he takes out his patent " for a new process of

bleaching linen," he will again upset it, because he says, " You cannot

have a patent for a process." He will quote the authority of Lord
Mansfield, who says the way in which you can determine what is a

l)atentable article and what is not is simply by asking yourself this

question : Is it a vendible article or not ? who shall say mixing acid

with water, instead of using them separately, is a vendible article 1

The judge who is adverse to Lord Mansfield's decision says. You can-

not have a patent for a process. Then Lord Tenterden, in a celebrated

jugdment which I have here—The King and Wheeler—attempts to

determine what a new manufacture is; the words of his Lordship

show how completely he is puzzled to make it mean what patents

ought to be granted for at the present day, to meet the times. He says,

"the word 'manufacture' has been generally understood to denote;"

he only says, " has been gemralhj understood to denote either a thing

made which is useful for its own sake, or vendible as such ; as a

medicine, a stove, a telescope, and many others ; or to mean an engine

or instrument, or some part of an engine or instrument to be employed

either in making some previously known article, or in some other

useful purpose, as a stocking-frame, or a steam-engine for raising

water from mines ; or it may, perhaps, extend also

"

—that is what I

complain of, as the cruel judgment which makes the law uncertain

—

" or it may, perhaps, extend also to a new process to be carried on by

known implements or elements acting upon known substances, and

ultimately producing some other known substance, but producing it in

a cheaper or more expeditious manner, or of a better or more useful

kind ; but no merely philosophical or abstract principle can answer to

the word ' manufacture.' "... The judges say (to my ear excessively

absurd) that means an inventor ; a man who imports from abroad is

an inventor ; and in order to make it come within the Statute, with-

out which they could not grant it, they distort the meaning of

" original inventor," by saying a man who has a friend who writes a

letter from abroad, " such a thing is in existence," takes out a patent

lor it as for an importation, expressly so stated in his affidavit, and that

person is held by the judges to be the inventor. That is merely to

show how the judges are obliged, from the change in the times, to

strain the meaning of this unfortunate Act. ... I would therefore

suggest the new Statute should not limit the grantiaig of patents to
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fourteen years merely to any manner of new manufacture within this

realm, but it should embrace the following heads, which I have taken

the liberty of writing down, and which, as it appears to me, are all

heads which are now sanctioned by law, although not by this Statute,

and confirmed by the decision of some of the judges. The first would
be " A new manufacture or an article of sale

;
" and it is difficult to

find a proper term to use ; some people say an engine is not a manu-
facture ; I adopt my Lord Mansfield's opinion, then, that it means a

vendible article : secondly, " A new process of making either a new or

a known manufacture, or article of sale :" and, thirdly, "A new appli-

cation of a known manufacture, engine, or article of sale, such not

being patented at the time." . . . There were no improvements

allowed on steam-engines until after the patent had run out, except

such as Watt and Bolton invented ; after that had expired each man
could have a patent for any particular improvement of his own. . , .

The fourth head I should suggest should be, " An improvement on any
known manufacture or article of sale not being patented at the time,

or, being patented, not without the consent of the original patentee,"

. . . Under the fifth head, I would class " Inventions imported from

abroad not before used in the kingdom." I contend that they are not

at all provided for in the Statute of Monopolies, and that it is not

only a strained meaning of the words to decide otherwise, but an
absolute perversion of the Statute. . . . Patentees come to me con-

stantly to know if they cannot for some little improvement obtain a

patent on their own patent, which would be an extension of the term

io twenty-eight years instead of fourteen, and thereby shut the public

out of the benefit they are to have at the end of the fourteen years.

... A man cannot take out a patent for an improvement on his own
patented invention, any more than he can on any other person's ; and
if he should include the original invention in a new patent, with the

improvement, provided the original invention be patented, he forfeits

his patejit ; but if he waits until the end of the term for which the

original article is patented, he then can take out his patent for the

improved steam-engine. Have you any objection to the law remain-

ing in that state with respect to improvements %— . . . Not the least in

the world ; but I want it to be provided for by Statute, and it should

not be in the breast of one judge to say that is not law, and of another

to say it is law. It is only the present state of the law according to

the decisions of the judges, but not according to the Statute of Mono-
polies. One judge will fly back on the Statute, and say improvements
are not provided for in the Statute—" I hold this is bad

;
" another

will stretch a little further, and say, *' This ought to be the subject of

a patent, and I will hold it to be so." I myself wish it to be made
the Statute law. . . . Lord Tenterden says no merely philosophical or

abstract principle can answer to the word " manufacture
;
" that is

taken hold of as laying down broadly you could not have a patent for

a principle. . . . Can you define a principle?—Any new principle

reduced to practice. . . . Bolton and Watt's patent. . . . The patent

was distinctly taken out for a principle %—Yes. . . . My experience

teaches me another thing, which is a still greater hardsliip, arising out.
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of the same circumstances, which is, that if a clothier in the west of
England has a patent, one single man is called from the north of
England, who comes down into court, and having read the man's
specification, stands up like a parrot, and will be found to swear,

fourteen or twenty years ago I did so and so, and so and so—exactly

verbatim repeating the specification. The patent is upset : nobody
can provide against such evidence as that ; and I do not hesitate to

say there is more perjury in that one particular (and I am sure I shall

be held out by a member of the Committee who I see on my right)

than could be believed by a Committee who have not experienced

what we have. That arises from two causes—first, because they do
not adhere to the Statute, which I think a very wise one ; and secondly,

the perjury that interested people are enabled to procure by suborning

witnesses, which is of common occurrence. It is always the interest

of the whole trade against the patentee combined ; they combine their

money in the first place, and then fight aAvay and procure witnesses at

any price. . . . The Statute confines the novelty to such manufactures

as others at the time of making such letters-patent shall not use.

Arthur Howe Holdsworth, Esq., a Member of the Committee.

—

There is nothing more common than that two persons of similar

habits and pursuits should be thinking of the same thing at the same
time, and it at once becomes a race between them as the law at present

stands. . . . There is a great want of a certain something at this

moment in a particular kind of business ; a friend of mine has dis-

covered the thing required, and I am quite satisfied, from knowing

exactly what he is about—for he first set about it at my request

—

that he could go for a patent, and that the patent would be very

valuable. I also know another person, with whom I am well

acquainted, who, being in the trade, is aware of that necessity as

much as myself ; and I feel satisfied that if my first friend were to go

for his patent, the second, without meaning at all to do the first an

injury, would be immediately set at work, and would at once know,

from his knowledge of the subject, what the other man must be about,

and they would come in collision ; and therefore the only probable

remedy at this moment would be to bring the two parties amicably

together. ... If the patentee could be secured from the time of his

petition, he might, as regards his monopoly, be allowed any time he

pleased to specify, provided his patent bears date from the sealing

—

that is, as between him and the public. ... If he required a longer

time to specify, from anything particular, the public would be no losers

by that, inasmuch as the specification is a part that is of no import-

ance to anybody but himself, if the law really secures his invention to

him till his fourteen years have expired. ... It is a circumstance well

known to those who have been in the habit of taking out patents, or

have given their mijids to mechanical subjects, that whenever a patent

for a valuable invention is taken out, there are persons who imme-

diately try by every means in their power to gain all the advantages

to which the patentee is entitled, by studying how he may avoid in

some way or other the specification ; for by getting through that
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instrument a perfect knowledge of the process, he becomes perfectly

acquainted with the views of the original inventor, and then endeavours,

through some other mode as yet not practised, to avoid the specifica-

tion, giving to his mind a view of the subject which he never would

have thought of if the original inventor had not first obtained the

monopoly which, on specifying, the patent gives him ; and it is not at

all considered, I am sorry to say, by many persons in the slightest

degree dishonest to do everything in their power to defeat a patentee

after he has obtained his grant. This has occurred to myself in a most

extraordinary way, and not confined at all to mechanical persons, but

extending to others in no degree connected either with science or

mechanics, but who seem to have taken up the same idea, viz., " that

a patent is fair plunder." . . . This case was of so much consequence

that we employed four counsel in Chancery; we had consultations,

and everything that could be necessary for a case of the greatest

importance. We appeared in court for a decision upon whether or not

an injunction should be confirmed restraining those parties. A com-

promise was proposed ; we consulted our counsel, and although we
knew that they had the strongest case upon affidavit that they ever

saw—and where this peculiarity attached, that if those who had sworn

on our side had said a single word wrong, there were, I will venture

to state, hundreds of persons who could have denied us, and yet not

Ofte. did—still so uncertain did the counsel consider the view that the

court might take of the case, that they advised it, as the more prudent

course on our i)art, even then to come to a compromise, on their all

taking licenses; and under their advice we did so with all the j^arties

who had thus conspired against us. But this did not rescue us from

attacks, for at this time five or six other companies are again conspired

together to endeavour to defeat us, although we have granted licenses

to at least fifty diff'erent sets of people, and the patent has but two
years to run. . . . Do you think that the specification should be

allowed in any instances to be concealed %— ... It would be a matter

of policy, and worthy the consideration of the patentee, whether or

not he would attack such party, and thereby open his specification,

and whether he would not rather let such man continue to work, pro-

vided that man took due diligence to keep his mode concealed from the

public ; and the reason why I mention this is, that I know there .are

persons that have made valuable discoveries, and are now working

secretly upon them, preferiing to trust to concealment rather than

have a specification whicli will enable other persons, anxious to run

on the same road, to discover the process by which they themselves

are working. . . . Have you ever known cases in which any sort of

arrangement has been made between the patentee and the party to

whom it has been let, that it sliould not be let to other people?—It

has been proposed to me, but I have never acceded to it. I have

heard it questioned by a lawyer whether it would not be contrary to law.

Mr. John Isaac Hawkins.—I am well acquainted with many cases

in which a poor inventor has remained poor, while the capitalist lias

realised a great fortune by the inveutiun, because the invention could
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not, before being patented, be shown to persons competent to judf^e of
its value. I have been for more than thirty years in the habit of being
consulted confidentially by inventors in England, France, America, and
Austria ; and I have prevented a great number of patents being taken
in England and France, by laying before the parties the difficulties

they would be likely to meet with, in negotiating with men of capital

prior to taking a patent. ... I know of several instances of valuable
nventions having been lost to the public by the death of the inventors.

. . I have for some time declined attempting to bring capitalists and
inventors together. ... It is apprehended by some, that the great
'ncrease in the number of patents, which would be the consequence of

throwing off all the fees, would occasion so much litigation as to be-

come a great public inconvenience ; my \\e\v is, that this evil, if it

should be found to exist in the early stage of the change, would soon
correct itself.

Arthur Howe Holdsworth, Esq.—Do you know of any case that

has been compromised on an agreement to prevent third persons from
working 1—I remember, some years since, when at Worcester, to have
been shown the factory of a person who was making patent net ; I had
never before seen the thing in progress, and was rather inquisitive of

the man as to its details ; he told me he was working upon the plan of

a Mr. Heathcoat. I asked him upon what terms they worked ; he said

" We pay so much per frame." I said I thought there had been an

action brought upon the subject, and that Mr. Heathcoat's patent had

been destroyed ; he said that it was carried into court, but the case was
compromised ; they had no doubt that the patent would have been

destroyed, but it was deemed wiser by the trade not to proceed, pro-

vided he would undertake not to license above a certain number of

those frames, so that the trade might not be too much extended, and

induce too great a number of hands to enter into it ; and, as well as

my memory furnishes me, I think it amounted to about 500. . . .

Patentees are deemed fit persons to be plundered, and which I would

thus exemplify : I had occasion myself to call upon some parties who
were, as I believed, pirating a patent in which I was interested. Whilst

we were talking upon the subject, one of the party, a man in one of

the first houses in England, coolly told me that my patent was good

for nothing, and that he could prove it, if we went into court, adding,

as if to confirm his position, that he had already spent in one instance

£10,000 to destroy another man's patent,—' proof, I conceive, that

nothing can be more dangerous than to oblige a patentee to expose

more of his specification to the public than is necessary while such

feeling with regard to patents exists, for if it required £10,000 to

destroy the patent, it must at least have had a pretty good title, or it

could not have been so well defended as it would seem it must have been.

Mr. John Farey.—Did you write to Mr. Dyer to request him to

attend this Committee] . . . Will you allow your letter to be pro-

duced ? . . . I consider that patents ought not merely to be viewed

in the light of rewards for what has been done in secret before the
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patent is granted, but more particularly as holding out an inducement

and encouragement for doing what requires to be done publicly after-

wards ; and insuring a competent reward for successful exertions in

bringing the invention into use. ... In choosing such a lessee of the

new branch of industry, we must of necessity give the preference to

him who first became a candidate for the lease, because it is his of

right ; but if the prospect of successful cultivation is so open and good,

that several competitors would be willing to take the lease, we should

encourage a transfer of the right of priority to that one who is best

qualified to work the lease advantageously. ... I am not certain that

a patent law, without any of the objections that I make to the present

ones, would have induced the disclosure of such inventions, and cer-

tainly would not of others, which are of such a description that it is

easy to practise them, and yet preserve secrecy effectually ; they are

mostly chemical secrets. Mr. Faraday, of the Eoyal Institution, could,

I think, give the Committee information on such subjects, which are

not in the course of my studies, and I only know them incidentally.

There is a process of refining the raw sulphur or brimstone that comes
from abroad, which I am told is now practised in secret at a large

manufactory in London, with such success and superiority over the

ordinary methods, that they have brought nearly all that trade into

their own hands. There is a secret black dye for silk, practised in

London by Sir Francis Desanges, which Avas, I believe, in the posses-

sion of his father before him, and has been preserved secret for a great

length of time, altliough it has been practised to a large extent ; so

that they have realised great Avealth by it. There are numbers of

medical secrets which are very much boasted of, but as they are out of

my line, I can form no opinion if they are really of value. ... It

would be a very good measure to reserve a portion of the revenue

derived from the granting of patents, to accumulate and form a fund

for the purchase of valuable secret inventions, like Mrs. Knight's, which
are not likely to be disclosed by the inducement of any patent law,

however complete; and also to reward individuals like Mr. Woolf,

whose inventions have not come into use during the terms of their

patents, but have afterwards become of national importance. Would
you not, in the latter case, rather recommend an extension of the term
of the patent %—Not in all cases. . . . The same discretion that could

determine the propriety of an extension, could also decide between that

mode and a reward. ... I think that public purchases of many inven-

tions should always be contemplated, and a fund should be provided

for that purpose. ... It is scarcely possible to practise some secrets

to a profitable extent, for any length of time, without losing them in

the end ; for the j^recautions that must be taken to ensure the secrecy,

must tend to cramp and limit tlie exercise of the invention so much,
that only a small proportion of the profit can be realised, that might
be made by an open use of it, under a patent, if it were secured by law
and for a long term. . . . Mrs. Knight's family never put the secret

into writing, for fear of accident, and hence it has always been subject

to be lost by the sudden death of the possessor for the time. Hun-
dreds of valuable lives have been lost by the scrofula, and most exces-
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sive misery endured, wliicli might have been avoided, if tliis specific

had been made generally known to all practitioners thirty years ago ; and
probably it might be applied to other uses in medicine. ... Do any
evils arise in factories from the workmen being entrusted with secrets

which it is in their power to divulge to the injury of their masters ]

—

Yes, the evils are excessive, in the insubordination that they induce

;

for such workmen cannot be kept in any control, because emissaries

from rival manufacturers are always on the watch to seduce them, and
they have at all times the means (even if they are under bond to con-

tinue to work for the masters) of communicating the secret to rival

manufacturers, and thus spite their masters, as well as get bribes for

themselves. They may safely reveal the secret at second hand, and
there is no remedy whatever, because the communication from them to

an intermediate agent, and then from that agent to the rival manu-
facturer, admits of no proof. Are workmen occasionally under bond ?

—In many factories where new processes are practised, workmen are

under bond to work for a master, under fixed conditions, during a cer-

tain term ; they are considered as grown apprentices. It was more
the custom formerly than it is now ; because it is not found to answer.

I am informed, that if the master reserves the power of annulling the

bond, it is not legal ; and it is a hazardous measure for a master to

engage a large number of men, at an absolute certainty, for when trade

falls off, he might be ruined, if he could not discharge his men. To
come under the nature of articles of apprenticeship, I believe, the bond

must be reciprocal on the man to work, and on the master to teach

and employ for the term. Is the keeping the secret a part of the

obligation of the bond %—Yes, in many cases it used to be ; but as it

has never been well decided whether a condition of that kind can be

enforced in law, there is a doubt about it. In France it is a positive

law in the code, and is constantly acted upon. Is it not attempted to

retain secrets by making the persons entrusted with them enter into

a bond subject to penalties %—It has been attemjited, but I believe it

has not succeeded ; and I know is not commonly done now. The bonds

I have known, are merely that the workman shall continue to work

for the master during a certain term, under the specified conditions of

hours of labour, and wages ; but it is of very little avail, for if the

workman does not like his place, he will remain under the bond in the

factory, and do all the mischief he can, without subjecting himself to

the law. I have known magistrates commit workmen for going away

when under such bonds ; but I have no doubt, if application had been

made to the Court of King's Bench, it would have been found illegal.

AVhere a bond has been given not to divulge a secret, have you ever

known the penalty recovered ]—Not from any workman. In the case

of Smith V. Dickenson, in 1803 (respecting which, I added a note to

my former evidence), damages were given. ... Is that system very

common ]—No ; it is only in new trades where there are secrets. I

have been engaged in works where some hundreds of workmen were

working under bond, with very low wages in the bond ; but they were

allowed to get good wages by piece-work, if they behaved well ;
if not,

the threat of reducing them to bond wages was all the power it gave :
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it was in the patent net lace manufacture some years ago. I found the

men were never restrained by the bonds, unless it suited them, and

then they would have done without. Their average wages rose and fell

by the piece-work, according to the state of the market, like any other

trade. They had been only common labourers, and were glad to get

into any manufactory, but competent workmen would not have entered

into a bond for low wages. Are you aware that patents have some-

times been supported at law, by collusion between the parties 1—Yes,

I have known an instance ; and there may have been others. It was

a case of infringement, in which the patentee feeling afraid his patent

would be set aside, compromised before the trial, and arranged that the

trial should go on, but that the infringers should defend themselves so as

to secure a verdict to the patentee, and make it appear to the public

that the patent was good at law. The effect of that verdict would be

to give the public an idea of the validity of the patent having been

tried, when in fact it never had been fairly tried %—Yes, it would
;

and the conditions of the compromise were, that the infringers should

take licenses at a very high premium, only part of which was paid

;

and that all parties should make a common purse, to prosecute and

prevent any others using the patent ; the patentee granting no more

licenses. The patent was thus converted into a close monopoly. It

would not have been the interest of the patentee to have submitted to

this, if he could have enforced his patent in spite of any one. For if

he had been sure of maintaining his patent, it would have been more to

his interest to have granted as many licenses as he could, and thus made
the practice of his invention very general ; but under the uncertainty,

it was better to secure a j)ortion of his patent right by collusion, than to

run the risk of losing it altogether by the uncertainty of the law. . . .

I have found that a decided majority of patentees desire me to specify

in such a style of language, and with ^ch drawings, as they think will

do them most honour in their character of inventors. ... If there

have been many patentees who have intended concealment, they have

not come to me. . . . By a monopoly I understand a confinement of

trade in the hands of an individual ; but if licenses are granted under

a patent, I think there is very little harm can be done by any patent

right, for it makes no restriction, but only levies a small tax on a new
and profitable business, which can certainly bear that tax, or else it could

not be levied. ... I consider, in general, that the public derive some
benefit from many patents for trivial inventions, such as snuffers,

stirrups, lamps, cork-screws, and many other articles of domestic use,

which can be of no material value to the public, for the use and

exercise of the inventions ; but by the operation of patents the

making and vending of patent articles (which have merit enough

to sell) is multiplied and accumulated into considerable trades, which
would never have risen to any such extent without patents; because

no individuals would liave devoted themselves to have created such

trades, if others could have supplied the demand as freely as them-

selves when created ; but having been cultivated under a patent, and
established as distinct trades by interested patentees, such trades con-

tinue to be permanent after the expiration of the patents. That is
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the origin of a number of considerable trades at Birmingham and
Sheffield, and in London. They have arisen from the demand created

by many trivial articles or inventions, which if they had been manu-
factured Avhen new, by every individual who might have thought it

vorth while to try to make a few, would never have been advertised

and pushed into use, so as to create an extensive and distant demand

;

because the new articles first sent out by individual workmen would
be badly made, so as to fail in answering the purpose of the consumer,

and the extension of the demand would thus be prevented. Whereas a

man, manufacturing under the protection of a patent, sets up at first

in a large way, Avith the aid of tools, and establishes a system of sub-

division of labour amongst his workmen, and makes a study of every part

of the business ; he advertises, and sends out travellers with the new
articles, pays attention to rectify all complaints, and satisfy all the

wishes of consumers, and by inducing shop-keepers and merchants to

sell, and to export, establishes a trade. In short, by using every means
which an extensive business in one article admits of, and which a

divided business in a variety of articles does not admit of, he creates a

new trade in making and vending articles, which are too trifling to be

of any importance in other points of view. ... Do not you consider

those small patents as capable of being protected by that sort of

collusion as any others?—Yes, much more so than important ones,

because individuals have less inducement to incur the expense of con-

testing the patents at law. Manufacturers capable of carrying on a

great invention or trade are not so easily deceived, nor would they be

deterred by the expenses of law, but would certainly bring the patent

right to trial, even if they did not see any technical flaw, because it is

so generally known that patents are always likely to be overturned,

that it would be worth the cost of an action to have that chance of

getting over a patent for a greAt invention, though not for a small

one. Is not that an argument against the multiplication of patents

for trifling inventions %—Yes ; the evil of multiplying legal rights is

always great. . . . That is the reason why I do not recommend patents

to be granted cheaper, unless some other check than the cost were

applied to limit the number of them ; and if it were not for the

difficulty of distinguishing the merit of inventions beforehand, I should

recommend a previous inquiry and selection, and the terms to be made

shorter for trifling patents, and longer for more important ones, but I

fear such a system would be abused. . . . Persons take out patents

occasionally, not for the purpose of using the invention themselves, but

of licensing others ; did you ever know where licenses under a patent

were publicly in the market, that a patentee refused to license a par-

ticular indi\idual %—In practice I have known it refused at first, but

afterwards granted ; for a party so refused can always practise the in-

vention without a license, and the patentee would, I believe, get only

nominal damages awarded by any jury from an infringer under such

circumstances of unfair partiality in granting licenses. Patents are

often taken out by rival manufacturers where there is enmity and ill-

will existing between them ; and sometimes the great motive of taking

a patent is to steal a march upon some individual rival \
but it cannot
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have much effect to refuse licenses to such rival, for I believe that in

most such cases, if a license were refused to a party tendering such a

fair price for the same as had been accepted from others, there Avould

be but little chance of a jury awarding real damages against such party

for infringement. Even if the patent were ever so good, they would,

I think, give only nominal damages in a case of manifest ill-will, . . .

Have you known any case in which a license under an established

patent having been refused, the parties have proceeded to work 1

—

Yes, I have known some ; but I know of no instance in which an

action has been brought into court for such an infringement ; for even

if the patent has been established by a previous verdict, so as to leave

no great chance of overturning it, the counsel for the patentee would

advise him that it was very imprudent to proceed to a trial which

might set the patent aside if it went wrong; but which was not

likely to procure damages in the event of success. And in cases of a

first trial, where the validity of a patent has not been established by a

previous verdict, damages are not usually given, and are rarely asked

for, as it is considered to be only a trial of the c^uestion of right under

the patent. ... It is common for a patentee to license a certain num-
ber of the trade, refusing to license more \—That is seldom done, unless

his patent becomes doubtful or difficult to maintain ; then it is some-

times done. In the case of the lace trade, was not there an agreement

made that only a certain number of persons should be licensed]—In

that case no licenses were granted originally ; but all the practice

beyond that by the patentees Avas begun in infringement ; and when
those infringers had gone to a great length, and a large number of

actions had been entered against them, and one was appointed for trial,

a compromise was made, that they should all be licensed, and pay rent,

for just so many machines as each had then really at work. The
patentees also engaged not to grant any new licenses, nor to work
more than a certain extent of machinery in their own manufactures

;

and to prosecute all new infringers, in the most expensive manner. In

that case the patentees had an interest to make that agreement and
compromise with the infringers ; but if they had disliked such a

measure ever so much, they must have come into it, in order to avoid

the risk of overturning the patent ; for two defects were discovered in

the specification, which, though very little Icnown, rendered it doubtful,

though not certain, whether it could be supported if those defects had
been pleaded. Tiie property in that patent was divided, and some of

the proprietors were much more interested in restricting the use of the

patent to their own manufactories (and as few others as they could)

than in licensing under the patent right ; another had a larger interest

in the patent right than in any manufactory, and the premium or rent

of the licenses (which then amounted to £12,000 a year) might have
been extended so as to become more important to him than keeping
out others from the manufacture ; he had therefore an interest to grant

further licenses, but that interest was quite over-ruled by the circum-

stance, that if they had granted any further licenses, the whole body
of infringers would not have paid any more rent, but would have con-

tinued, or rencAved, their opposition to the patent, and Avould have
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allowed themselves to be brought to trial, one after another, at their
common expense, which it was feared would not have failed in the end
to have overset the patent. As the doubtful point in the patent right
was not at all known beyond the circle of the combination between the
patentees and infringers, there was very little risk of any new infringers

doing harm. The substantial merits of the patent were unquestionable,

and were proved by proceedings in a trial on another subsequent patent
for improvements, which patent was set aside on the ground that it

was not a new invention, for that the first patentee was the real in-

ventor, whereby he got that part of his case proved without bringing
his own patent into court. The great fault in the specification which
was the weak part of his case, was a clerical omission that no persons
could find out, unless they went through the making of a machine
exactly by the specification. All the early infringers had done so, and
had thus found out how to make their peace with the patentee ; but of

course they kept the secret, and the later ones did not find it out,

because they began to infringe, by making improved editions of the

machine, and not those described in the specification. . . . The
machines that were licensed at first were so numerous, and they
admitted of being so much improved in their productiveness without

departing from the regulations of the combination, that they were made
to supply the gradual increase of the market without any great call for

new ones ; hence those engaged in the combination were satisfied, and
remained firm to it, and there was no such very great inducement for new
beginners to enter into the trade as to be worth the expense of a con-

test at law. , . . Was not an attempt made among the manufacturers

to limit the number who should use that invention, after the expiration

of the patent 1—I believe there was such an attempt made, at the

expiration of the first patent. The combined manufacturers were to

continue to pay a reduced tax to the patentee, who was to keep up
the exclusion by the threat of prosecuting new intruders under a second

patent for improvements of the original machine. If that measure had

succeeded it would have kept up the monopoly for four years longer

;

but there was such an obvious certainty that the second patent could

not, by any contrivance, be brought to bear against the new beginners,

that they only laughed at the threat of prosecution under it, and the

attempt failed ; as did also another subsequent attempt to set up a still

more recent patent for improvements, which had been adopted by a part

of the trade, but in such a very different mode from what was specified,

that the patent could not by any construction be brought to bear against

them. ... I believe that verdicts can scarcely ever have been obtained

by collusion, unless the defects of the patent have been such as would

require evidence to support them, and that the parties could by collusion

withhold that evidence. Would you think it desirable that patentees

who grant any licenses, should be compellable to grant to the public

without distinction?—That compulsion would be so difficult to ai>i)ly

equitably, by any plan that I have thought of, that I am inclined to

the opinion that any such compulsion would be abused, and ought not

to be enacted. I think it ought to be rendered as much as possible

the interest of every inventor to encourage the unlimited use of his
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patent, anJ to lead him to prefer a small tax on an extensive trade,

rather than a heavy tax on an exclusive trade, or a trade rendered

unusually profitable by exclusion. The present insecurity of patent

rights, and the great expense of proceedings, has a strong contrary

tendency ; because the more persons a patentee licenses (unless he

gratifies them by making them a monopoly), the greater number of

opponents he provides against himself to set to work to discover

flaws in his patent ; and if a large number make a common subscription

fund for expenses, he can scarcely subdue them at law. Whereas, if

fewer licenses are granted, and the trade is made exclusive, they will

readily pay him a high tax, and will assist him to keep up the patent,

when it is used to make a monopoly, though they would do every-

thing they could to overturn it, if it were only used to gather a fair

and moderate tax for the inventor. How could you ascertain what

would be a fair price for license under a patent]—That might be

settled by an arbitration for each individual case, but not for a whole

trade, or for a long term. The difficulty is, that such fair price must

vary continually with the circumstances of trade, the situation of the

parties, the number of licenses which are actually in exercise at the

time in competition for the supply of the market, the demand in that

market, the effect of other inventions or means which spring up after

a license may have been granted, to divide the supply ; in short,

although the principle of arbitration would settle all these points, the

expenses of doing so, as often as would be required, would, I think, be

a worse evil than the present law proceedings. ... It is rarely that

the interest of a patentee, if he has a firm patent right, will be different

from that of the public in the long-run. If he has a patent that is

insecure at law, it is his interest to resort to trick and fraud, collusion,

combination, or monopoly, to keep up his patent if he can. . . . The
case of monopoly, such as the lace trade (or Arkwright's), could not

have been maintained as it was if the persons who were admitted into

the monopoly had not formed a veiy large majority of all those who
had any desire or interest to practise the invention ; for if the patent

right had been attacked by a stronger body of new infringers, they

would have overturned it if invalid, or if it had on trial proved valid,

then the patentee would have found out his own power, and that he

might command his own terms, and would no longer have submitted

to the combination which restrained him as well as others. Hence I

conceive that the existence of such a monopoly depends upon the

circumstance, that the patent is sufficiently exercised to very nearly

supply the existing demand for its productions. The patent might

certainly do more good if fairly worked than if abused ; but it must,

in my opinion, always do some good, or it will work its own cure,

either by the patent being set aside, or by the patentee becoming

sensible that it is worked to less than its maximum of profit to him-

self. . . . This case of Mr. Daniell's licenses may be taken as an

example, to consider what would be the result of compelling patentees

to grant licenses, at a price fixed by arbitration. In fairness arbitra-

tors must in his case have awarded at least eighteenpence or two
shillings per yard ; when the patentee, from a consideration of his own
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interest, took twopence. I am of opinion, from all the experience I

have had, that such arbitrations must inevitably fix the price of licenses

at an average of at least four times greater than the patentees usually
fix for themselves ; because if they insisted upon any such prices, it

would be refused as an odious tax, which would so limit the adoption
of their inventions as to diminish the total profits of their patents.

. , . Mr. Hall, of Basford, invented a process of singeing lace net, by
drawing it over a flame of gas lights, and thus burning away all the
superfluous fibres. I prepared a specification for his patent in 1819.
He was not a lace manufacturer or dealer at that time, and he only
proposed, at first, to dress the lace made by others ; that was during
the time that the trade was carried on under the limitation before

stated. He asked a higher price for dressing lace than the combined
manufacturers chose to give him ; and being united in a body, they
would not have adopted the new invention at all if the patentee had
not set up a warehouse in London for the sale of his improved lace,

which he bought in the raw state, and refined by his process. The
superiority was thus rendered so apparent that a great public demand
for the improved lace was created, whereby the lace manufacturers,

after much scrutiny of the patent, were compelled to send their goods
to the patentee, who, as his trade increased, granted licenses to others

to dress lace. . . . Ought not the public, in case of the right being

sold, to be enabled to come in generally ?—It is very desirable that

they should ; and in a majority of cases it will be the interest of the

patentee, if he has the power in his own hands, to get his invention

into very general use ; but it frequently happens, that in a trade where
there are individuals of large property, to whom the expense of law

proceedings is not of great consequence, they will endeavour to combine
together in order to induce the patentee, by the oflfer of an addition to

his tax for their licenses (or to compel him by threatening to dispute

his patent right), to limit the exercise of the patent to themselves, and
debar poor men from any participation in it. . . . Sometimes the most

powerful of such individuals pay for the licenses they take, and some-

times they do not, or only a trifle, if their means of resisting the

patentee and overturning the patent are strong; the less powerful

ones are always made to pay. . . . When a powerful infringer, who
could scarcely be subdued with the present defective law, will assist

the patentee, instead of opposing him, it is worth giving him a share

in the patent to bring the power he possesses to support the right,

instead of to destroy it. . . . Would not licenses very often be given,

though the patent is unquestionably good %—Almost invariably ; the

circumstances will be very peculiar when, under a patent known to be

good, it will be the interest of the patentee to keep it to himself, and

a few others, for their own use, rather than to have it generally

practised under licenses. There are some exceptions to that, but they

are not very common ; they are all cases in which the new invention

produces a new article of commerce, and is not merely a new jirocess

for producing an old article. The consequence of this distinction is,

that those who practise the patent invention have no competitors who
can bring the same goods into the market, without the patent inven-
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tion ; hence, if the patent can be made into a close monopoly, it will

command the whole supply of that market, and can consequently be

made to raise the price very greatly. Such were the circumstances

under which Arkwright's spinning and the lace trade originated. It

must not be forgotten in all such cases that the inventors of entire new
branches of trade do great service to the public, even if they do charge

the very utmost price for the new goods. . . . Public notice should be

immediately given of the application by advertisements in Tlie Gazette,

and in such of the principal newspapers as the examiner thinks most

proper, in the districts where the trade to which the invention relates

is most extensively practised ; such advertisements might be in this

form. . . . If, inconsequence of such notice, any oppositions are offered,

on the ground that it is not a new invention, or has been surreptitiously

obtained, the examiner is to hear and decide upon them. . . . WTiy do

you not recommend a tribunal of scientific men 1—Because I fear that

they would be very much influenced by feelings that do not exist in

the present courts ; such men would want weight and firmness to con-

trol the counsel, who would perplex, and overwhelm them with rules

of proceedings, and forms and precedents. Many men of competent

knowledge of their subject, and of the greatest integrity, are not com-

petent to act as arbitrators in disputes, from want of such firmness.

Even experienced judges, though they will not yield to counsel, cannot

avoid losing much time from their attempts to support a losing cause

by subterfuges. Men unaccustomed to see through such attempts, and
who were not determined to repress them, would be quite incompetent

to preside in a tribunal ; they might do very well in a jury, but that

would not diminish expense. There are also other difficulties ; men
of science would want the necessary practical knowledge of the arts

which come in question during such trials, and they are very subject

to be misled by their previous theoretic notions ; and if practical

artists and manufacturers were substituted, then established prejudices

of trades, and jealousies of rival traders, would come into operation.

. . . Does not the apprehension of such expense deter infringers from

attempting to set aside patents, or defending themselves when actions

are brought against them by patentees'? — Certainly, unless a combina-

tion can be made to subscribe for the expenses, and then the managers

of the suit have every motive to increase the expenses, and quite as

often the expense deters or absolutely prohibits patentees from pro-

ceeding, until they make up a combination and a monopoly under their

patents to provide a subscription fund. Thoy are often driven to that

course exceedingly against their wills, as well as against their interest.

Are patentees aware of that 1—Some are, some are not ; most attorneys

understand it very well; but, in general, where a combination and
sul)scription fund exists, whether to support or to overturn a patent,

the other side is usually an individual, and ho lias scarcely any chance.

I never knew a case of combination and subscription on both sides. . . .

About twenty years ago, some of the mechanists in Messrs. Marshall's

flax mills at Leeds invented the machine now generally used for

heckling flax, preparatory to spinning. One of them applied for a patent

for it, but was opposed by a Mr. Murray, who had been occupied with
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the same object. The Attorney-General, being unable to find out the

similarity that really existed, allowed the patent to pass ; whereupon,

before the date of the patent, Mr. Murray presented to the Society of

Arts the same model that he had exhibited in opposition. . . . We
have derived almost as many good inventions from foreigners as have

originated among ourselves. The prevailing talent of the English and

Scotch people is to apply new ideas to use, and to bring such applica-

tions to perfection, but tliey do not imagine so much as foreigners.

Clocks and watches, the coining press, the windmill for draining land,

the diving bell, the cylinder paper-machine, the stocking frame, figure

weaving loom, silk throwsting mill, canal-lock and turning bridge, the

machine for dredging and deepening rivers, the manufacture of alum,

glass, the art of dyeing, printing, and the earliest notions of the steam-

engine, were all of foreign origin ; the modern paper-making machine,

block machinery, printing machine, and steamboats, the same. There

are a multitude of others, that never have risen to any importance in

the foreign countries where they were first imagined, because the means

of executing and applying inventions abroad are so very inferior to

ours.

" A privilege, to be consonant to law, must be for what is substan-

tially and essentially newly invented ; if the substance was in being

before, and a new addition made thereunto, though that addition make

the former more profitable, yet it is not a new manufacture in law."

VOL. II.
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Extracts from The House of Lords' Report on the Patent Laav

Amendment Bills. 1851.

Thomas Webster, Esq.—I feel most strongly that the public re

quire protection ; I think the patentee, if he had his business wt-ll

conducted, and has proper professional advice, has ample protection

;

at least, he might have ample protection, with a very little alteration

of the present system ; but the public requires protection, and one of

the greatest grievances which exist under the present system is, that

patents are granted almost of course, except there happens to be an

opposition. The existence of an opposition, in many instances, is

matter of accident. The deposits may be so framed, and the business

so conducted, that an opposition is very often avoided, and the public,

by whom I mean other patentees and manufacturers, and others inter-

ested in the subject, though they may have used all the means which

are open to them, do not get notice of the application, and have not

therefore the means of preventing patents being granted for inventions,

which certainly would not be granted if greater opportunities were

afforded of investigating them. Is it not the case that snares are laid

for persons, and that they are entrapped, without knowing it, into

invading patent rights of which they are ignorant 1—Constantly. . . .

There would be an opposition at the report, and an opposition at the

sealing ; and more than that is wholly unnecessary. What should be

done as regards advertisements in the intermediate stages, for the pur-

pose of warning the public, or whether the present system of caveats,

which, as a means of publication, is very bad, should be continued, is

a matter of detail which would be under the control of the Attorney-

General, or, as I should rather trust, of the Commissioners. The idea

of Commissioners has been a matter which has been very much dis-

cussed ; most patentees have been anxious to have something in the

nature of a Commission. . . . There have been published and circulated

twelve recommendations, which have been pretty much the bases of

the petitions which have been presented, and of the reforms which

have been suggested. . . . The cost of letters-patents for the United

Kingdom and the colonies (for the term of 1 4 years) to be as follows :

—

On the application for the patent, £10 ; on obtaining the patent, £10
;

at the end of the third year, £40 ; at the end of the seventh year, £70.
... A joint committee . . . was formed, under the title of the
*' United Inventors' Association," I believe all patentees. . . . Are
there any other societies with which you are acquainted, established

for the purpose of obtaining an amendment of the law of patents ?

—There is a body called the "Patent Law League," and another

called the "National Patent Law Amendment Society;" and another,

"Association of Patentees for the Protection and Eegulation of

Patent Property." . . . Would not it be a great object for the

manufacturer to have the use of the improvement to himself for a

few weeks or months 1—He would not be able to keep it to himself
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for a single week, except by resorting to secret practices, and other

proceedings highly objectionable. Then the public would have the

advantage of that invention without paying a tax for it 1—Yes, and
the inventor would be deprived of the fruits of his ingenuity. With
respect to improvements which have relation to an established trade,

as, for instance, the cotton trade, where an improvement is introduced

like that of the loom, to which I have referred, the same necessity for

protection does not exist as in new trades and manufactures. But
many of those improvements in an established trade are made by work-

men ; and if you do not give some legal protection to the workman, he

would never get a sufficient reward for his ingenuity ; it would be

taken advantage of by the master, and absorbed by the capitalist, while

the workman, the inventor, would get nothing. It must be remem-
bered also, that you cannot legislate for specific cases. You must either

allow a patent to be given in every case, or you must have no patent

at all. . . . This man conceived the idea of transferring the momen-
tum of the slay to the break on the fly-wheel, and the stoppage was
instantaneous. I know this had long been a desideratum ; this man
had been at work upon it for years, and he succeeded. What was the

result % Why, that the manufacturer paid him 5s. a loom for it. . . .

The advantage of the patent in that case would be as a reward to the

man for his labour and ingenuity, and not as yielding any benefit to

the public; with respect to gutta-percha, of which you spoke just

now, was not that more in the nature of a lucky discovery than the

result of a scientific and laborious pursuit 1—No doubt many discov-

eries are lucky accidents, but you cannot estimate that
;
you must look

at the result ; is it new, and is it beneficial ] How great may have

lieen the amount of pains bestowed is not a matter which you can

examine into in the first instance. It is a matter which the Privy

Council examines when an extension is applied for; but you cannot

do that in the first instance. . , . The principle, as recognised by the

common law of this realm, was this : He who shall introduce a new
trade into the realm, or an invention tending to the furtherance of a

tiade, shall have a monopoly patent for a reasonable time, till the

}>ublic shall learn the same. The means of instructing the public,

under the old common law, was by requiring the patentee to take

apprentices. That Avas not a very practical mode, and it has been

entirely superseded by the modem rule of the specification. ... If

you look at the history of a particular improvement, say, for instance,

the screw-propeller, through a series of years, it will turn out that A.

began, B. followed, C. added something, and D. perfected it. . . . There

is another class of cases, . . . where a person conceives an idea, and

says to a workman, "Can you carry that outf That was the case in

Fourdrinier's machine for making endless paper. In that case the per-

son to whom the idea suggested itself employed Mr. Donkin, one of

the most celebrated machinists of the day; the inventor may be

supposed to have said, " I have conceived the idea of making paper in

endless sheets if you can give me machinery, moving webs of wire

gauze at a uniform velocity ;" that was his idea, and he employed Mr.

Donkin to carry it out, and the law said, he being the person who had
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the merit of suggesting and conceiving the system, was the true inven-

tor. He only paid Mr. Donkin for applying his existing knowledge in

executing the invention ; in that case it was true that the invention

was carried out by another person, but it was carried out at the sug-

gestion, and Avitli the funds, and of course at the instigation of the

original inventor. . . . The first patentee of the screw-propeller

obtained a verdict, on the ground that the other patents were improve-

ments upon his, and could not be used without a license from him ; in

the result they all combined, and divided the profits ; I should con-

ceive that each of them had a large share of merit. . . . You may
divide inventors and discoverers pretty much into two classes : persons

who are concerned in manufactures, and whose business and interest

it is to improve those manufactures by economising material and

labour ; and speculative people, or men of science. The former class

are very generally led to an invention by some want having arisen

;

that is the key to a great number of inventions. Some want arises :

they exert themselves to supply it; considerable expenses may
frequently be incurred in experiments ; these can only be recovered by
securing the protection of the invention for a limited time. Inven-

tions are often made, and remain useless until some new state of things

arises. Take, for example, the case of the electric telegraph. The
requirements of the Blackwall Railway rendered a communication of

that kind essential ; so that the introduction and wants of railways

led to the establishment of the electric telegraph, in consequence of

the want which was created of communicating from end to end of the

railway. . . , I am satisfied that it is only the knowledge that if a

man brings out a successful invention, he will have such protection

given to him as may be the means of his recovering not only the ex-

penses to which he has been j^ut, but some reward for his ingenuity,

which affords the stimulus that leads to inventions being made. In-

venting, and the introduction of patented inventions, become, in fact,

a sort of trade or business. In consequence of the knowledge that

protection will be afforded, scientific people are induced to take to in-

vention as a pursuit and means of livelihood. The case in that respect

is quite analogous to copyright and to other things
;
persons are

induced to write books, and employ themselves in that way, from the jli

knowledge that they can make it a business, and obtain a profit by

doing so. , , . The number of inventions brought out by purely

scientific people I believe to be very few, and for this reason : purely

scientific people want practical knowledge to enable them to carry out ,

their own ideas ; the mass of inventions, I have no doubt, are made
j

by workmen, or persons of skill and science engaged in actual manu-
j

facture. Perhaps the best illustration of that would be to take the

case of the screw-propeller; that is a distinct thing from an established

trade. , . . That species of invention must necessarily fall into the

hands of scientific men. , . . Is not it fair to consider that those in-

ventions would in all probability have been made, without any refer-

ence to the direct pecuniary reward which the patent offered ; are they

not the natural emanations of the minds of the persons who are work-

ing upon those subjects, differing, therefore, from the case of the dis-
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covery of the safety-lamp by Sir Humphry Davy, where the problem
was distinctly presented to him to find that invention, and he found
it ; his attention would not have been turned to it, except as it was
connected with some pecuniary reward or scientific honour ; but are

not those inventions made by persons who are continually working
upon those machines, as the natural result of their daily observations

and daily necessities, without the aid of any artificial stimulus 1—No
doubt that may be the case with a large number of them ; but the

hope of a pecuniary reward is a stimulus. And the question occurs. Is

it just, where a man has brought out such an invention, that he should

not have soim reward 1 ... A workman knows that if he effects an
improvement of a machine, if he has a liberal master, he will get well

rewarded for it, and therefore, in those cases improvements might be

made ; but in the majority of cases the inventor would be in uncer-

tainty, and he would know, that while the reward he would get might
be exceedingly inadequate, the advantage his master would get would
be very great, and he would leave things to their course. . . . The
value of patent property in this country is known so well, that inven-

tors generally contrive to obtain a patent in England before the inven-

tion has been disclosed abroad, I believe that that has been the general

rule, though there have been instances to the contrary. In the case of

the daguerreotype, it had been purchased by the French Government
before the patent was taken out in this country. ... It is proposed that

there should be a preliminary examination, either rendered absolutely

necessary, or at the desire of the Attorney-General, by a board, consist-

ing, say, of a chemist, a mechanist, and some other person, probably the

Secretary of the Commissioners ; what do you consider would be the

operation of that examination %—I think the operation would be most
beneficial ; I am sure that it would stop a great many patents. . . .

There is one further observation I should wish to make upon this Com-
mission. . . , There is no means of bringing those persons together, and,

therefore, complaints and abuses go unremedied and uncorrected.

William Carpmael, Esq., a patent agent of considerable experi-

ence.—You think that it is a good mode of preventing the abuse of

patents that the system of granting them should be expensive and com-

plicated %—I only say expensive. . . . You think expense is the best

check which can be imposed %—I know of no other. What would be

the evils which you imagine would arise from a great multitude of

patents %—It would decrease the value of every patent. The impossi-

bility of obtaining a sound patent is in proportion to the number of

documents which the party who draws the specification has to contend

against. Is that the only objection %—That is the main objection. I

am also strongly of opinion that we should not increase the beneficial

invention of this country by having a larger number of patents ; and I

think the benefit to the meritorious inventor would be increased if we
had a less number of patents at the present day. ... I can see no in-

ducement to an inventor to come forward to benefit the manufacturers

of this country, unless you give him some reward. Looking through

the history of the whole of the manufactures of this country, you will
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find that all the steps have been founded upon patents from the earliest

date up to the present time ; take any one branch, whether it be the

cotton manufacture, the steam-engine, the manufacture of flax or wool,

in the case of every one, if we trace the history of it through, which 1

should be very happy to do if it were necessary, it will be seen that

the whole system is built upon patents
;
papermaking the same, and so

in every branch that I remember. . . . Parties are often obliged, in the

granting of licenses in the early period of the patent, to grant them for

nothing, in order to induce the manufacturers to change their system

of manufacture, and to accommodate it to the new invention. ... In

nineteen cases out of twenty, if there were cheap patents, they would be

for things which already exist, and people would only use patents for

the purpose of advertisement and publication. ... If you grant a

patent, and give to a man the means of advertisement for a small sum
of money, he will not investigate it in the slightest degree in the world. '

He does not inquire, and does not wish to inquire, but he goes and 11

spends his money, and then he advertises, because the patent appears ^

to give him a standing clitfereut from his competitors in the same way
of business. . . . You rest it upon expediency and public advantage, ,

believing that such a stimulus is required, in order to induce persons ^

to invent at all %—I do ; I think it is wholly a question of public ad- {

vantage. ... If your Lordships were to have that investigated, you f

would find that there was very little for which Mr. Grant could have |

taken out a patent, because much of the machinery existed in a variety '

of directions, part here and part there. I have not seen the biscuit

machinery, and do not know what additions Mr. Grant may have

made to it of late ; but, as far as my experience in bygone times goes,
,

I know there would have been very little which would have induced a

man to take out a patent, and there is not the demand for that class of

machinery which would induce me, if I were consulted on the subject, .^

to advise him to take out a patent for it at all ; because there are not

many Admiralties, and therefore there are not many parties to pay for

a patent in that case ; the primary object to consider is the field which

a man would occupy supposing he gets his patent, ... Is it the case

that a man who happens to stumble upon the last step of a process

which has been discovered by the scientific inquiries of many men for

a long time before, does, by the present law, in any way contribute to

reward those who have the real and chief merit of the discovery %—He
in no way contributes to reward them. . . . The first cost of putting a

new invention into practice is so much larger than the second, or any

which follows the first, that no man would venture to be first in a large

change, such as Watt's steam-engine, or spinning cotton by machinery

in place of by hand, or i)ropelling a vessel by a screw in place of a

paddle-wheel, and so on. . . . Take, for example, Maudslay and Field.

They are as adverse as any men possibly can be to having patents, if

they can help it, and yet they have patented their changes, Penn has

done the same thing ; and several other engineers have done the same.

The cause of their doing it is this : they do it to prevent their com-

petitors following immediately in their wake, and doing the same
thing. How else would those men rise into eminence 1 What would
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be the inducement to a man to lay out money, and to alter his system
of manufacture, when, if he did so, his competitors would follow him if

he succeeded, but they would not follow him if he did not succeed ] . . .

A man engaged in a manufacture scarcely ever makes a change which
produces an important result without patenting it. . . . The patentees

in these cases do not charge more for their engines than other persons,

but they induce a number of the public to come to them, who would
not otherwise do so, because like engines are not to be had elsewhere.

. . . Suppose a person makes an important improvement, say in cotton

spinning, and takes out a patent for it, is there any power by which
you can prevent that improvement becoming known to, and used by,

foreign competitors %—No. ... I do not think the public can ever

benefit to the prejudice of an inventor if the law be good ; neither do
I think that the law would be good if the inventor benefited unfairly,

at the expense of the public. . . . Can you, without difficulty, point

out a certain number of very important inventions, which were pre-

ceded by such costly experiments that they could not have been carried

out without the patent law ?—Watt, in the case of the steam-engine,

was seven years before he got the first engine to work efficiently. In
the case of Ai'kwright's machine for spinning cotton, he was several

years before he got it efficiently to work. In the case of Crompton,
the same ; in the case of Hargraves, the same. Then, in regard to

combing wool by machinery, and the first power-loom by Cartwright,

he did not succeed in getting practically to work for many years, and
he was rewarded by Parliament for what he had done, because he had
not been remunerated in the working of his patent. The paper

machine was worked out by a series of costly experiments, which
never would have been entered on but for the patent laws of this

country. Parliament also rewarded the individuals who worked out

this invention, which was a foreign invention brought to this country.

... I believe, in the case of Boulton and Watt's engine, at least from

£10,000 to £20,000 was expended before anything like a large

practical result was brought about. I have known, in the case of

many inventions, hundreds, and in other cases thousands, of pounds

have been spent before any practical operation took place. . . . The
country has sometimes derived as much benefit from a happy thought

as from a long-enduring inquiry and experiments. ... I find that not

one inventor out of twenty, I may say out of fifty, can be induced, when
we hand them a list of what has been done before their own invention,

to read the pre-existing specifications. ... Is it any benefit to the

colonies to be obliged to pay a heavy tax %—I have no doubt it is the

highest benefit to the colonies that they should have the advantage of

the patent laws. . . . A. is the inventor in this country of certain

machinery for extracting the syrup from the crystalline portions of

the sugar; the proprietors let it at the rate of 6d. a ton on the

quantity produced ; the colonial people acknowledge that the sale in

this market is improved to the extent of 6s. a ton by the process

;

therefore the rental which the patentee asks is just one-twelfth, and
they object to pay this small rental. What they wanted to do was
this : The parties in the colonies bought some machines in Belgium to
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take over to the "West India colonies to use there for this process, not
'

intending to pay the patentee ; but I cannot conceive that there is any

propriety in permitting parties to go and get machinery surreptitiously

made which is protected in this country; a sugar reSner in this

country might, with equal propriety, have brought machines in from

Belgium, and have expected to use them in the face of the patent. . . .

I see no reason for placing them in a different position from Ireland or

Scotland, ... I object, first, to the taxing of the patentee, simply

because he is a patentee, because I think there is no ground on which

you ought to do so ; and I also object to it on the other principle, that

cheap patents will bring in such a host of matters, that they will go to

destroy the solidity of every patent Avhich may be granted under such

a law. I am confident that you cannot do a greater injury to in-

ventors, and consequently to the country, than to grant cheap patents.

. . . He will not even examine whether the thing pre-exists or not

:

but he will take out a patent and lodge a document, and that docu-

ment and every one of those documents must be read when a real and

beneficial inventor comes forward, and the beneficial inventor will be

encumbered with all these documents, and I do not think it will be in

the mind of man to make good specifications in the face of them ; and

the good inventor will be labouring under this disadvantage, that

when he has got a good invention, he will not be able to get from a

professional man a sound and confident opinion which would justify

manufacturers in going to the expense of putting the thing into prac-

tice if it required considerable cost, because manufacturers will feel

that such is the doubt of any specification that they may have brought

to them, that, should they go to the requisite expense, they may find

that they have not got a valid document, and, therefore, they would

have gone to that expense in their own wrong, because their competi-

tors would set to work and use the invention as soon as the thing is.

successful. . . . Even at the present time there is a very large number
of patents taken out for useless inventions. ... I think the whole

object of the patent law ought to be to give a fair remuneration and

benefit to the inventor, and at the same time guard him against having

his property jeopardised. . . . For the three or four years last past,

I have, as I have stated, advised, and have felt it my duty to advise

every one who came to me with crude inventions—and most men do

come to me when their inventions are crude—not to trust their secret

to workmen. ... A gentleman had materially improved some wind-

lasses and capstans, and also the stoppers of cables. At the trial,

evidence was given that he had at that time three workmen in his

employ. He communicated tliose matters to the workmen, and from

time to time he superintended the making of those instruments. The
workmen joined together and took out three registrations for those

three subjects.

Paul Rapsey Hodge, Esq., a civil engineer, an inventor, a patent

agent.—I think that after the examiners have reported upon the patent,

the report should be published ; the patent should not be issued before

that is done. I do not think the patent ought to be issued till the
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parties who are opposing know the nature of the report. I think the

report of the scientific examiners and the decision of the Attorney-

General should be published, and then, in my opinion, to prevent any

objections to the examiners' report being final, there should be a Court

of Appeal ; the examiners are liable to err in their judgment, of course;

they do so sometimes in America. You would have two stages of

inquiry, and two opportunities for opposition %—Yes. . . . My reason

for recommending cheap patents is my experience in that country ; the

real inventors are generally operatives,—practical men. I can cite an

instance of a spinning-machine which has been bought for £6000,

which was invented by a journeyman who worked under me for ten

years. We used very often to laugh at this man's assertion that he

would make a better spinning-machine than Mr. Danforth's, with whom
he served his time ; and this improved machine is now in the Exhibi-

tion. My experience in America goes to prove that practical men and

operatives themselves, if they are encouraged, are the very men to

invent, and not the employers. ... It was patented originally in

America, and then patented here. . . . Though the workman has been

the inventor, the employer is the only one benefited by it. Sometimes

the workman meets with a liberal employer ; I can cite to your Lord-

ships an instance of Messrs. Sharpe, of Manchester, who gave Mr. Hill,

at the head of their loom department, £2000 or £3000 for an

improvement in a carpet loom. . . . The present spinning machinery

which we now use is supposed to be a compound of about 800 inven-

tions. The present carding machinery is a compound of about sixty

patents. ... I think that the application of his idea to the ginning

of cotton will do a vast deal of good in India. The present cotton-gin,

what is termed a saw-gin, is not so eff'ective as the machine of Mr.

Calvert ; he came here with the invention, and has sold it for between

£8000 and £9000. The first year he was here he gained little or

nothing at all. This is another instance showing that the best and

most valuable inventions do emanate from practical men. ... I fear

masters generally are very uncharitable to their workmen ; their object

being gained, the workmen receive just sufficient to enable them to

live from hand to mouth. ... In my experience I have found that a

very complicated machine, producing wonderful results, is generally a

bad patent for the inventor ; it has cost him a great deal of time, a

great deal of thought, and a great deal of money. There are not many

of such machines wanted ; but an improvement of the pin-machine or

an improvement in spinning, though minute, will produce great effects

in itself, and increase our means of production, and generally benefit

the manufacturer, if not the inventor, and the consumer most of all.

. . . The machine for making type was imported into England from

the United States ; it was patented in England ; the cost of the patent

was very considerable ; it cost a large sum of money to get the machines

here, and to make experiments. But there is a peculiar monopoly

among the typefounders of London, who not only keep the price of

type up at a very high rate, but prevent any improvements in the

making of type. They offered a certain sum of money for this inven-

tion h6re ; the parties thinking they could get more, and not knowing
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the peculiar monopoly which existed, refused it. The typefounders

then had a meeting, and said, " We will not buy your machine at all."

The machine, therefore, is locked up to this hour ; I have it in my
possession ; but that machine is worked in Glasgow without a Scotch

patent, and the types are sent to this country. And so again in Ire-

land ; they are just commencing the manufacture of type there. . . .

The American india-rubber shoes, and many other of their articles, are

superior to ours. It is in consequence of the patent which is held by
a wealthy company in Manchester, claiming in their patent the use of

india-rubber generally for braces, coats, gloves, shoes, and other articles.

... As patents now exist in this country, you admit them to be a

considerable obstruction in many cases to the progress of improvement ?

—This is one instance. . . . These parties claimed the application of

india-rubber to those things to which they did not apply it for many
years. . . . We never pretend to settle specifications without sapng
to our clients. You had better have counsel's opinion upon this ; it is

sometimes very difficult for counsel to advise upon specifications. . . .

Do you hold the opinion which several witnesses have expressed

before this Committee, that patents might be too easily obtained %—

I

do not think that would be an objection, provided there was a proper

check put by the scientific commissioners upon them. ... I think

that at least one-fifth of the more valuable inventions which are

patented in this country are American inventions. . . . There is a

mill now exhibited at the Great Exhibition, under the name of Cross-

kill's mill, which is the invention of Mr. Bogardus, of the United

States. . . . The party who brought out that patent sold it to Sharp,

Brothers and Company, in Manchester. I think they paid £3000 for

it ; but having so much business to do in other matters, the locomotive

business at that time coming in fast ujion them, they neglected it : the

patent has run out. Now Mr. Crosskill is beginning to introduce it.

. . . The inventor came to this country, hoping to reap some benefit

from the invention, and he found that the invention had been pirated

and stolen by the father of his own apprentice ; and he would not

have had a shilling to take him back to America again, but that he

invented the penny post stamp, for which he received a large sum from

Government. . . . You think no protection ought to be granted to a

man who merely imports an invention from a foreign country?—

I

think not ; by so doing you are encouraging a parcel of people who
have no character of their own, and who do not care what they do.

. . . Would you assign any particular term for patents, or would you

allow any discretion on that subject to the authorities vested with the

power of deciding as to the novelty of the patent %—I think that four-

teen years is an ample term for a patent. You would allow none to

last longer than that]—None, unless upon it being shown that the

inventor had been unable to derive sufficient from the invention. . . .

If that great advantage attends the system of payment by instalments,

is it not sufficient, in your mind, to make the adoption of that system

desirable, even tliough the total cost of the patent should be reduced

to the American level ?—Taking that view of it, it would be desirable
;

it would be a check to the existence of useless patents beyond a certain
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])eriod. Very often a party takes out a patent which is useless to him •

but, having the monopoly for a time, he might prevent others making
any improvement.

Richard Henry Wyatt, Esq., a solicitor, the honorary secretary

of a society which is very much interested in the amendment of the
patent law, the United Inventors' Association.—There are instances

of foreign inventors inducing large English capitalists to purchase their

inventions. . . . Many capitalists, I believe, invest their money in

important patents, in consequence of the present protection here.

Frederick William Campin, Esq., a patent agent.—Was there no
original patent law in Scotland %—No ; I think there must have been
very few patents for inventions in Scotland previous to the Union.
Have there been Acts passed since the Union introducing the patent

law into Scotland %—None whatever ; there is one law of the time of

Charles the First or Charles the Second which refers to some matter
which is not of any importance, but it does not apply to the subject-matter

of the patent law. ... In giving this opinion you are considering the

interest of the inventor, and not the interest of the public, who ought
not to suffer from useless inventions being patented %—My opinion is

that you would clear all those away by the system of preliminary pro-

tection. By a monetary test you cannot clear away all those ; even if

you were to charge £1000, or any large sum of money, some parties

would find the means of patenting useless or frivolous inventions ; so

that it is only a rough approximation that you get, as far as the public

is concerned, by the monetary test, but the object would be obtained

by the system of preliminary protection. ... Is there any mischief

to the public in patenting frivolous inventions, if the patentee chooses

to go to the expense %—They are instruments upon which you may
hang lawsuits ; that is the only use of them, and that is decidedly

detrimental to the public, and not only that, but it stops the progress

of improvement. It is a very common thing for the suggestion of one

person to lead to the invention of another, but that other finds that he

can do nothing without obtaining the license of the previous inventor

;

and the previous inventor, believing that he ought to have the benefit

of the invention, is not disposed to surrender the license. . . . We are

told that, for the most part, inventors sell their inventions to men of

capital, who advance the money ]—Inventors do not sell their inven-

tions, but they join capitalists with them.

John Duncan, Esq., a solicitor, more or less engaged each year in

patents for others.—One of the reasons I give to your Lordships for

entertaining the opinion that the Legislature should not now provide

for a preliminary investigation into novelty or infringement is, that

we have arrived at a period when there are in existence an immense

number of inventions which are clashing with each other every day,

infringing one upon the other, and being many of them defective as

respects novelty and utility. Do they lead to any practical incon-

venience '?—Not at all ; and therefore it is that I want to see the
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system carried out of patents being given without discrimination, and

of course without guarantee of validity. . . . My own impression is

that, even if the new system were to lead more than the existing one

does to duplicate patents, if I may call them so, there is no harm done

by that. ... I do not see how you can work out satisfactorily a com-

plete system of preliminary inquiry into novelty, by means of the

Attorney or Solicitor-General, if you mean him to enter into such an

inquiry before any patent be granted. In such a country as ours, so

active and inventive, where even the fixing of a peg or of an additional

wheel in a particular machine may produce an invention worth

£100,000, I think it would not be proper that the Attorney or

Solicitor-General, or any examiner appointed in his place, should have

the power, by a preliminar}'- inquiry at chambers, of stopping or

refusing a patent, and of changing or taking away the property of

persons whose rights may be in some collision. ... If a poor man
has got a patent, and he is followed by a rich man, and the poor man
has the protection of the law as being the first of the two, he has the

power of compelling the rich man to come to a compromise much more
easily than he would have when he was battling with such a man
before the Attorney-General only, without having the security of a

patent sealed. . . . Your object is to give parties a greater facility in

obtaining patents 1—Yes. And to leave the question of whether the

patent is a good patent or not to be settled by the courts of law '?

—

Yes ; I am convinced that in many cases the matter would not go into

a court of law. ... In the case you suppose, the patentee, by limiting

his patent to England, has published it in Scotland and Ireland, and

has given the public all the benefit of his invention 1—Yes ; that is

the legal result. Therefore, the public are at this moment in posses-

sion of the right of using this invention, which you would propose to

deprive them of for the benefit of the patentee 1—Yes.

William Spence, Esq., a patent agent.—I think it is most import-

ant that there should be no question as to the utility or novelty of an

invention settled by the Attorney-General, but that it should be left

to the patentee's own risk. . . . What do you think would be the

objection to this course, that everj'body should be allowed to take out

a patent ?—That a person who was not the true inventor might get a

patent right; and it is most important, I should say, knowing the

character of patentees, to prevent that ; of course there is a difference

between j^atentees, but the large class of patentees are men who require

a good deal of checking. There is a good deal of piracy 1—Yes. . . .

We require two sorts of patent, a short patent and a long patent. . . .

Conversations that I have had with manufacturers, principally in

Birmingham, in small trades, have satisfied me beyond a doubt that

there is a class of small manufactures in which it is possible to conceive

that patents may be established and worked out, and become remune-

rative, in the space of three years. ... I am not favourable to giving

low-priced patents for fourteen years. ... It would multiply patents

inconveniently ; it is an evil to multiply inventions faster than they

can be taken up and perfected in the trade to which they relate. . . •
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At the present moment the constant communication that takes place

with Europe and the United States, from whence the great mass of
inventions comes, alters that state of things ]—It Avould probably alter

it in one sense ; but still I think that persons must have an induce-

ment for all they do in introducing improvements, and that there must
be &om€. prospect of remuneration held out. ... In the case of the
Househill Company, in pronouncing an opinion as to what would have
been the effect of user upon the patent, Lord Lyndhurst observed that

if it had been in use fifty years ago, and had gone out of use, it might
have been a question whether that would affect the patent.

Mr. John Fairrie.—A sugar refiner. ... On as large as any in-

dividual in Britain, at present. ... I had a consultation yesterday

with Mr. Macfie, and Mr. John Davis, another principal sugar-refiner

in London, and it was agreed that I should be requested to appear
before the Committee. . . . If a patent is taken out for sugar-refining,

and a large sum is charged under it to the sugar-refiners of Great
Britain, Avhich the sugar-refiners of the West Indies are free from, it

amounts of course to a tax upon us. It does not appear to me to be

a matter of so much interest to sugar-refiners as to patentees, because

a patent, if it does not extend to the colonies, becomes of much less

value in Great Britain. If the colonies are allowed to use it free of

expense, of course it diminishes the value of the patent so much. . . .

I was at the expense of a patent wdthin the last six months, and the

original idea with which the inventor started was entirely abandoned
before the patent was taken out. He experimented with me during

the whole of the six months, and laid himself out for obtaining infor-

mation on all subjects connected with it. He put into his patent every-

thing he could find, and, among other things, discoveries which he had
no right to claim at all. The correct principle would be, as it appears

to me, that before a patent is taken out at all, the whole of the pro-

cess should be described as it is intended to be worked. . . . Making
the cost of patents so very small, instead of doing any good, will do

harm ; there will be such a number of patents on every trifling subject,

that manufacturers will be prevented making any alteration or pro-

gress whatever. If patents could have been obtained at £20, I might

have taken out fifty patents, for a great many of the adaptations in use

at present originated with me many years ago. I never thought,

under the existing system, of taking out a patent ; but if they could

have been got for £10 or £20, I should have tied up half the present

arrangements now in use in sugar-refineries. Which would have been

an obstruction to others in the same trade?—It would. ... I know
of a process which is in use at the present moment ; I see improve-

ments which I could make upon it ; but I cannot make those improve-

ments, because the original patentee says, " No, I shall not allow you

to touch this thing at all." ... Do not you think that if all those

small steps were clothed with patent rights, the effect would be rather

to obstruct that continued daily course of improvement than to for-

ward it ]— I think so. . . . Then, according to your opinion, patents

are injurious altogether?—My opinion is rather on that side than the
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other. I have conversed with a very ingenious man to-day, who takes

a very opposite view. He says, " I have inventions in my head ; if I

were not allowed to patent them, I should not discover one of them."

I said, " That is not wise of you
;
you can go and try what you can

get for them ; there are always men who are willing to pay large sums
for improvements." ... In our business there have been only two
very important discoveries within my experience within the extent of

forty years ; the first was Howard's patent, which was for boiling sugar

in vmiio. He got hold of the idea, and by the assistance of Boulton

and Watt he perfected, as he conceived, that idea ; when it came to be

tried, however, it was an entire failure ; the plan would not work at

all : it was a suggestion by a German workman which at last enabled

that patent to be worked, which ultimately produced £40,000 or

£50,000 a year. The original plan was entirely a mistake ; it was the

slight improvement of a German workman which brought the thing

to perfection. Was that improvement patented ]—No, it was not

patented. The application of that principle was, in fact, new ?—It

was new. The improvements with which you are specially conversant,

I apprehend, are improvements depending upon chemical processes and
chemical discoveries rather than upon the direct adaptation of mechani-

cal means %—Mechanical means in a considerable degree. The only

other great improvement which has taken place is the use of charcoal

in a particular way ; the charcoal is used in small grains, like gun-

powder, through which the sugar is filtered ; that has had the effect of

reducing the price of fine sugar 20s. a hundredweight. . . . People

took out a patent for a machine called the centrifugal machine, to be

used for drying cloth. A gentleman in Liverpool said this would be

applicable to sugar-refining. He went and took out a patent for that,

though he had made no discovery, simply because the idea occurred to

him, and without ever having tried it ; and so had the means of ex-

cluding all the world from using it, though it was not his own inven-

tion at all. ... I have mentioned another great discovery in sugar-

refining, the use of this grained animal charcoal, which has the curious

property of removing all colour from the sugar. The power of animal

charcoal was a known principle for many years. It occurred to me
that the proper way of using it was to use it in grains. I tried it, but

it never occurred to me that it should be patented, because it was only

an application of a known power. To my surprise I found I was
forestalled ; that a patent had been taken out, though I had known
the principle, and applied it two years before. ... I saw this plainly,

that if a patentee comes before a jury, the jury will always give it

against the public, and in favour of the patentee ; that was plain in

this case. The judge directed the jury that my opponent had no case

at all ; the jury, in the face of that direction, gave a verdict for the

l)atentee. ... Is not it your opinion that in the event of there being

no patent to protect an inventor, he might still count, in most cases of

useful inventions, upon remuneration for the communication of his

improvement to the trade %—I think so, to a very large extent, if the

invention is important. He might not get so large an advantage, but

he would get a considerable one. No man could get £40,000 or
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£50,000 a year, which Mr. Howard did ; but he might get a certain

amount of remuneration. . . . You stated that the really useful idea

accidently suggested itself to a German boiler %—That was the case
;

the invention was put into the hands of a sugar-refiner, a Mr. Hodgson,
who, in attempting to carry it out, was said to have spent his whole
fortune. Before this mode was discovered, it was said that he lost

£40,000 in attempting to carry out Mr. Howard's idea ; when just at the

last moment this person made incidentally a discovery of the way of

applying it. ... Do you think that the want ofpower to take out patents

in your case, in consequence of the cost of them, has in any degree

tended to check the application of your ingenuity to the discovery of

further improvements'?—Not in the least. All patents involve the

principle of a monopoly ]—Yes, and on that account the inclination of

my mind is, that it would be better to have no patents at all ; the pro-

gress of improvement, I believe, would be as rapid, or even more rapid,

if it were not obstructed at every turn by patents. ... I think the great

bulk of improvements proceed from the manufacturers themselves, and
not from mere inventors. ... Of the patents which have been taken

out in sugar-refining, though they have amounted to hundreds within

my recollection, there have only been two or three which have been
of any value whatever ; and those which have been of value have been

made so from the application of the experience and knowledge of

manufacturers themselves—men who have been practical men, not

inventors, who devote their attention to catching improvements from
every quarter. . . . Do you think that the introduction of such a pro-

vision as you have referred to might lead to sugar-refineries being

established in the West Indies %—The tendency is to enable the West
Indians to refine sugar, having an advantage over us in being taxed to

a smaller extent. ... In all cases I think they have expired, except in

one case, which has been recently introduced—the use of the centrifugal

machine in refining sugar. Practically, at this moment, the clause in

question would not give the West Indians any great advantage "?—In

this case 6d. a hundredweight is charged for the use of this machine

;

but the West Indians would get the use of it free. ... Is it within

your experience that the effect of the existing patent law is seriously

to restrict the use of a patented article, or is it merely to leave the use

of it free to the public, but at a higher cost than they would otherwise

have to pay 1—It is the latter. ... So far as your experience and

observation go, can you tell the Committee whether the expiry of

patent rights is usually marked by any important change either as to

the price or as to the extent of use of the article patented ?—A very

great change. In the case of Howard's patent, who charged I s. a

hundredweight previously to the patent expiring, not above one-fourth

of the refiners of London used the process : as soon as the patent ex-

pired, it was almost universally adopted. ... If the patentee charges

a very small sum, the existence of the patent, of course, will have very

little effect; but if the charge amounts to 6d. or Is. a hundredweight,

as it does in many cases, it is otherwise. Mr. Howard attempted,

originally, to begin with 4s. a hundredweight. Does not it depend

also upon whether the patentee is a manufacturer %—It does of course.
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In which case, he would be mterested in making the amount of pro-

tection upon the invention high, in order to have the monopoly of

supplying the machines %—Yes.

Egbert Andrew Macfie, Esq., a sugar-refiner at Liverpool, as well

as in Scotland.—Do the English refiners consider it a grievance that

Irish refiners should be exempted from the operation of a patent 1

—

That is my opinion. We—that is, the firm I am connected with—
have a sugar-house working in Greenock to a considerable extent, for

the market of the North of Ireland. We have a sugar-house in Liver-

pool, working bastards, I may say chiefly for Ireland. It would be

very awkward, in the case of an important patent, if we were liable to

pay the patent charges, while our rivals on the other side of St. George's

Channel are exempt. The house I refer to, which is working chiefly

for Ireland, is working molasses. There are two molasses-houses in

DubUn, the very market to which most of our bastard sugars are to

go. Very high rates have generally been charged by the discoverers

of important improvements. In the case of Howard's patent, our firm

paid for a number of years Is. per cwt. upon our sugar, and 4d. per

cwt, upon molasses. We agreed for our Edinburgh house, about fifteen

years ago, to pay Messrs. Terry and Parker either Is. 6d. or 2s. per

cwt. for the use of their patent and the supply of materials. About
eighteen months ago, refiners were asked to pay for Dr. Scoffern's patent

2s. per cwt. Mr. Finzel, for the use of his centrifugal improvement,

proposed to charge Is. per cwt.—that is known generally under the

name of Eotch's Centrifugal Patents. One shilling per cwt. upon
foreign sugar and upon colonial sugar, when colonial sugar has been

cheap, is very nearly five per cent, ad valorem. I may perhaps antici-

pate a question, which your Lordships will probably propose. AVe

should find it very awkward to be obliged to compete under free trade,

if we must pay five per cent, to an inventor, while we have no pro-

tection whatever against rival refineries in the colonies. ... It would
be very hard to say that we should be obliged to pay a tax to

patentees, if we are to be called on to compete with those who pay
no tax. ... I know, with respect to a notable patentee, that he gets

a very small remuneration for his application of an important principle
;

but that was his voluntary act; he chose to arrange with certain

parties for a percentage, or for a certain moderate remuneration, . . .

My own impression is, and it is a very strong impression, that the

manufactures of this country as a whole, and ours in particular, suffer

very much by the existence of any patent laws. ... I would correct

myself thus far, that it seems to me a matter of some doubt whether

the great vacuum-pan improvement would have been perfected but for

the hope of the monopoly ; it might have been so.

Alfred Vincent Newton, Esq., a patent agent.—Are not almost

all great inventions arrived at about the same time by diff'erent parties %

—It is frefjuently the case ; the miner's lamp, the electrotype and the

electric telegraph, are familiar examples. ... I do not think the

existence of useless patents does the least harm to anybody ; that notion
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I consider to be an utter fallacy. If an invention is of no use whatever
the public will never be troubled with it.

WiLLiAJVi Fairbairn, Esq., a civil engineer.—I have taken out five

or six patents for different inventions. ... It generally happens, in

the purchase of an invention, that the inventor and the capitalist go
into partnership ; they divide the profits of the invention, if it is a
good one, the capitalist taking the whole of the risk. . . . Generally
speaking, you think the inventions emanate from the working partner %

—Yes. . . . Would not a manufacturer generally reward a workman
who could inform him of a more speedy way of getting his work done %

—As a natural inference, one would suppose it to be so, but it is not
always the case ; I have known cases where the manufacturer has taken
the advantage of the workman and used his patent, and has not remu-
nerated him except by a very small sum indeed.

Richard Egberts, Esq., a civil engineer.—Have you taken out
any patents yourself %—Yes, my Lord, several ; thirteen or fourteen,

I think. ... I think there ought to be no opposition to the obtaining
of a patent. If a person infringes a patent, it is a matter to be brought
into a court of law. . . . Are not the principals of the firms in which
they are employed usually disposed to defray the expense of taking
out a patent by which they would themselves so much benefit %—They
often are ; but the consideration with inventors is, what share of the
profits will they require ; my partners received seven-tenths. ... In
passing through Birmingham, I called upon a man who is considered

one of the first in the trade there. I showed him one of the articles

;

he seemed much excited ; he put his hand up, and said, " If any man
will tell me how that is done, I will give him £100." When I after-

wards told him it had been done at one blow, he said, " We could not
do such a thing without fifty blows and ten annealings." They
actually make that article at the rate of ten a minute in France, and
he would not, I believe, make ten in an hour. . . . The invention to

which I referred is a mode of raising goods from plates of metal by the

process called " stamping." In France, even a common watering-can

has no seam around the bottom, nor a seam up the side. The articles

which I showed the Birmingham manufacturer were drinking-cups, like

a horn-cup, and a glue-kettle, with its pan complete : they are a deal

better done than we do them, and at less than one-fiftieth of the cost

as respects labour. . . . Yes ; on the average no patent begins to pay
under a period of from seven to ten years. ... In the case of my
self-acting mule, . . . the invention was nearly ten years before we
received any remuneration for it beyond our outlay. . . . The self-

acting mule was made in consequence of a turn-out of the spinners at

Hyde, which had lasted three months, when a deputation of masters

waited upon me, and requested me to turn my attention to spinning,

with the view of making the mule self-acting. I said that I knew
nothing of spinning, and therefore declined it. They called a second
time, that was on the following Tuesday. I declined again; but
before seeing me on the third Tuesday they saw my partner, the late

VOL. II. Q
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Mr. Thomas Sharp, and requested that he would do what he coukl to

induce me to turn my attention to it ; on the third visit which they

made, I promised to make the mule self-acting. . . . Under certain

restrictions, it would be desirable to grant patents for the importation

of inventions. You would grant patents in such cases for short

periods %—Yes, for seven or ten years. . . . The moment that inven-

tion was made public, would not any machine-maker have taken your

secret from you, and made it at a lower price %—Certainly.

Mr. Warren Storms Hale, a manufacturer of stearine and com-

posite candles.—The first of the improvements which have taken place

in candle-making proceeded from Monsieur Gay Lussac, the celebrated

French chemist. I was not the means of introducing it into this

country, but I was about the second who adopted it. He took out a

patent, in the year 1825, for separating the tallow of animal fats. . . .

M. Gay Lussac, not deriving any profit from it, allowed it to become

Ijublic property. . . . There are Palmer's candles. To show how a

patentee can pay himself if it is a good invention, take the case of I

candles with two wicks ; the patent has expired. I commenced .

making them immediately the patent expired ; that was the means of •

reducing the price immediately, and there are now two candles which '

he has patented, the one with three wicks and the other with four, and

there is a difference to the public of three-halfpence a pound, which is I

a very great profit, of course, to him, and which I do not complain of,
'

because he has the exclusive right ; and while he has the exclusive

right, the public are paying three-halfpence a pound more for those

than in the case where the patent has ceased ; therefore it is not the

payment of a few pounds which would be a hardship upon a person

who has invented a valuable invention. ... If it is a patent of suffi-

cient importance to induce a person to grant licenses, it must be a very

productive one. . . . Does not it sometimes happen that years elapse

before a discovery is known and appreciated %—I think that may apply

in some cases, but in very few, according to my experience. At one

time it, was thought derogatory for a respectable person to advertise.

. . . I^ the case of Price's Candle Company, they applied to Parlia-

ment for a bill, which, after some opposition upon my part, passed, with

some alteration. At that time they possessed themselves of eighteen

patents. They are now working them, and are now applying to the

House again for three additional patents. ... In the case you refer

to is there any difficulty in obtaining licenses upon reasonable terms %

—They would not grant a license. . . . Do you conceive it would 1)6

desirable that in all patents there should be a clause requiring the

parties to grant licenses upon reasonable conditions?—I am not a

l>atentee. If a person could work his own patent, I do not see why
he should not have the benefit of it ; at the same time, when it

becomes a matter of such great magnitude that he, with eleven others,

cannot work it, I cannot see why the public should not i)artake of the

benefit. . . . You have stated that the patent for the three-wicked

candle had been a very profitable one ]—Yes, so the double wick was
in the first instance ; immediately the patent ceased there was a reduc-
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tion of at least a penny a pound to the public. There are now two
patents, one for three-wicked candles, and the other for four-wicked
candles, which are still patented.

Mr. Benjamin Fothergill, mechanical engineer, of Manchester.

—

I have been connected with the house of Sharp, Koberts, and Co. fur

liout twenty years. ... I am consulted upon various patent inven-

. ions. . . . You are not of the same opinion as Mr. Roberts, namely,

tiiat it would be desirable for every inventor, at his own risk, to

register his invention without any previous examination %—No, I am
not ; I think we should have nothing but confusion from such a
system. Unless a clear line of demarcation were drawn, we should

have everybody come for a patent, and there would be no end to litiga-

tion as the result of it. The system would be even more objectionable

then than it is now. ... I have no objection to a great number of

patents being taken out, provided the subject-matter of the invention

i" good, and has not been patented before. ... I think a Board of
I \)mmissioners, constituted as I before named, should have the power
of withholding a patent where an invention has been the subject-matter

of a prior patent. . . . The subject-matter of an invention ought to be

worthy of the monopoly granted to the individual. . . . How long a

period do you think should be given for making the specification

perfect %—I think six months is quite sufficient. . . . There are cases

where individuals, knowing that certain things have been patented

before, will even attempt after that to bring forward a patent for the

same subject, and in some cases be fortunate enough to dispose of

their patent, though knowing at the same time it is the invention of

others. That is the reason why I am an advocate for a tribunal con-

stituted in the way I before spoke of, for examining what has been

done in the different branches of invention, and reporting upon it. . . .

I know instances where inventors have been treated in this way, and
their inventions sold for several thousand pounds by the parties

[latenting them, ^vithout the original inventor deriving any benefit

wliatever. ... I can only say that I consider the institution of a

hoard of examiners, and the lodging of drawings and specifications at

the time of making application for a patent, would be the most

effectual method, for it would then be seen what the merit of the

improvement was. . . . Your observation is intended to show that the

person who has the chief merit to an invention is not always the person

who meets with the reward 1—In many cases that is so ; take, for

example, Westley, of Leeds. I should say his inventions have been

invaluable in the flax-spinning trade ; I allude more especially to his

invention of the screw gill now in extensive use in the preparation

machinery both of flax and wool, and also the introduction of his short

spreading-machine, for which inventions he has not been remunerated,

while thousands of pounds have been realised by the parties using

them. ... To this day Westley states that if he had had the means

in his own power, and patents had been cheaper, he would have taken

out a patent immediately, and secured the profit to himself ; and there

is no doubt but it would have paid him very handsomely. It has been
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the means of saving thousands of pounds. . . . Have you observed

that inventions have generally proceeded from practical men or opera-

tives, or from scientific persons %—I think, generally speaking, from

practical men and operatives. . . . Supposing an invention has been

made use of in France or Germany, or in the United States, do you
think that the importer of an invention which has been already used,

and found practicable there, should receive a monopoly for introducing

it into this country, or ought it not to become public property, which

any manufacturer who feels the necessity of the invention may make
use of without paying a tax %—Yes, I think that unless the individual

who is the inventor take out a patent in this country, and secure the

monopoly here, it ought to be open to manufacturers and the public

generally. ... I know parties abroad who have applied to me to

learn if I could find persons to join them at the expense of taking out a

patent in this country for inventions which they have brought out and
patented abroad. I think such a regulation would prevent " trading

in patents."

William Cubitt, Esq., President of the Institution of Civil

Engineers.—It is a great question with me, upon the whole, whether

all the benefits are equal to all the losses incurred by expending money
upon patents, looking to the great legal contests which always arise if

anything be really good. . . . People will always invent anything that

is useful and good, if it will answer their purpose to do so, even with-

out reference to a patent. . . . There is little chance of a workman invent-

ing things which will be very useful which are not known at present,

because they do not know what has been done. . . . Everybody com-

plains of the patent laws, and nobody seems able to point out the

remedy. ... I do not think that persons would set themselves about

scheming and contriving things in order to take out patents for them.

I think that those persons who are able to make useful inventions, and

who ought to be protected by patents, would of themsefves scheme

quite sufficiently for their own purposes, without any view to obtaining

a patent. . . . The public should be considered by the laws and the

law-makers. ... It frequently happens that those things which cost

the least, and are of the least real value or public utility, meet with a

rapid sale ; a great deal of money is made by them for a short time by

keen inventing tradesmen, whether they are original or not. They last

long enough by having a ])atent to keep others out of the market, but

they themselves get ]>aid for a thing which scarcely deserves protec-

tion ; whereas those things which are very costly, like the invention or

the improvement of the steam-engine, or turning the great powers of

nature to account by new and improved methods, seldom or ever

become remunerative, because they are too costly. People will not

pay heavy premiums for using the patent right, but they will wait

fourteen years, or whatever the time is, till the patent has expired, and

then take to the use of it ; but if it is a pair of snuffers, for instance,

and the cost is very trifling, they will sell thousands or tens of

thousands of them ; the patentee will be well paid and themselves

eniiched, but the public would not be benefited. . . . Supposing in
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Ifcy

particular case there were an oversight, would there be any
fcustice in leaving the party to appeal to Parliament for a remunera-
Kn %—I scarcely know what to say to it ; I think the less Parliament

fb to do with such matters the better, because they merge so much
nto trading and business transactions, in which every man ought to

,

vlo as he pleases for his own benefit ; if he takes out a bad patent, it

is at his own risk and at his own cost. I have often thought about a
lioard to examine inventions, and say whether they are sufficiently

original for patents to be granted for them ; but from the experience
I have had of boards and committees, and so on, I very much doubt
wliether the thing would work well. . . . Would that degree of
inventive talent have been expended upon agricultural implements if no
patent laMS had existed %—I think it would in that case. ... If the

patent laws were abandoned in this country, but patent rights were
still granted in other countries, what do you think would be the effect

upon invention in this country %—The patent laws in other countries

would not affect this country, because they could do nothing in those

countries which we could not go and see there ; as society is at present

constituted, no person holding a foreign patent could prosecute any
one for doing what he pleased here. If inventions were made by
ingenious people in this country, say in steap-engines or in any manu-
facturing processes, would not there be a tendency on the part of those

inventors to communicate those inventions in the first instance to the

United States, and by that means to give priority in the race of com-
petition to the manufacturers there over those in this country]—

I

think not, because they could do nothing there under the patent which
we could not do without the patent, if we had no patent laws ; we can
quite equal them, and beat them, I think, at present, in the execution

of machinery.

Professor Bennet Woodcroft, Professor of Machinery in Uni-
versity College.—Do you think there is any natural tendency or pro-

pensity in inventors to keep to themselves their inventions, or have
they a natural tendency to make them known %—The natural tendency

of an inventive mind is to make the invention known. . . . Supposing
an invention is old, is it not a hardship upon the rest of the public to

be subject to litigation for an infringement of the right of an inventor

who has iuAented nothing new "?—It is very hard upon the public, and
the public ought to be guarded against it by such information being

made public. How do you propose to guard against that incon-

venience %—By the publication of all known documents containing the

history of inventions, particularly all patent documents. ... I think

nothing will check the infringement of a patent ; I think all good
patents are invaded.

IsAJViBARD KiNGDON Brunel, Esq., civil engineer.—I have seen

a great deal of the operation of patents. . . . My father ... in-

vented many things and took out many patents. ... I have had
frequently to negotiate for the purpose of defending myself against

parties who have taken out patents for things I was using, or wished to
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use. . . , Does not the present patent law encourage inventions to be

made 1—I believe that at present it practically discourages them, in

that, while it appears to offer protection and ultimate gain to parties

who are inventors, it leads to a considerably smaller number of inven-

tions than would otherwise be brought out for the benefit of the

public ; and I believe that, practically, it involves very great loss upon
the class of inventors as a body, a loss which, I think, they would not

sustain if there were no patents or no exclusive privileges at all granted

to them. . . . There is a very great clog put upon improvements now
of patented things, by the possession of that monopoly by the patentee,

and which, I think, deprives the public of more good things than the

secrecy of unpatented things would do ; it acts in this manner : it is

very difficult now, with the immense number of patents that exist, to

take out a patent in such words as to secure the privilege. . . . Do the

original inventors of the electric telegraph derive much benefit from the

present patent %—That depends upon whom your Lordship calls the

original inventors. Messrs. Cooke and Wheatstone derived, I believe, a

large sum ofmoneyfrom the electric telegraph; and I believe you will find

fifty people who will say that they invented it also ; I suppose it would

be difficult to trace the original inventor of anything. ... I dare not

take a step in introducing any change in the manufacture of anything,

because I am pounced down upon by one person or other who has

patented something that resembles it. In your own case, if you have

any workman in your employ who thinks that he has made a discovery,

can he communicate it to you, and leave it to you to work out, or will

he take it to somebody else who may enable him to obtain a patent

for it, and so get an exclusive advantage %—In most cases it is as your

Lordship last suggested, that the man's only idea is this, " Oh, I must
take out a patent for this;" and if he came to me, I certainly should

say, " I will have nothing to do with patents, and cannot help you."

The chances are, and in practice it is so, that he immediately tries to

find out some people who deal in patents, and to assist him in bringing

this out as a patent, but always only if it can be patented. If no

patent laws existed, do you think that at the time the discovery pre-

sented itself to the mind of this man, he would communicate it freely

to you, and that you would make all the necessary exertions in your

power to bring it into effectual operation ]—I believe I should. I do

not say that everybody would do the same ; I think it would amount to

this, that the man would think over it a little, and get it into a shape

to do him credit, and then, if he had a good master, he would show it

to him, and if he thought he could make anything of it, he would give

the man a pound or two, which would be really earned, instead of

hundreds being dreamt of but never touched. ... I believe that one

per cent, is very much beyond the proportion of patents that are good

for anything. . . . The more you improve the patent laws, the greater

the number that will be taken out. The number would be so great,

that it would be impossible from any verbal description to be able to

form an idea whether your invention is included in what another man
has patented or not. ... I think that might operate for a year or two,

but only for that time. Other countries must drop their patent laws too,
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if we do, as we should, by the next post, get the thing free. The patent
must be in America as well, and as clearly defined, as in England, and
which, according to our laws, must be sufficiently clear that a workman
can make an apparatus, or a commonly intelligent chemist can follow

the description in the specification. If that is done in America, in the

same definite way, we should soon have the thing in England. . . .

Speaking of concurrent inventions, you would say that that was by no
means the best invention which wins the race %—I believe it is rarely

so ; the chances are entirely against it. I believe it is rare that the

man most able to work it out, and who really has arrived at the best

collection of ideas upon the subject, is the patentee. He generally

finds himself anticipated by some more rapid projector?—Yes. . . .

He ceases to feel any interest in the thing, and rather throws cold water

upon it. . . . The result of your evidence is, that you are very decidedly

of opinion that the whole patent system should be abolished % Yes, I

think it would be an immense benefit to the country, and a very great

benefit to that unfortunate class of men whom we call inventors, who
are at present ruined, and their families ruined, and who are, I believe,

a great injury to society.

Henry Cole, Esq.—I think if the public were free to plagiarise

or pilfer inventions which result from the labours of inventors, the

same principle might be extended to the results of every other class

of human labour. . . . The public say to him, " Tell us your secret,

and we will assure you against robbery." That seems to me to be the

real view of the question. The Legislature steps in, and says, There

being these two facts, the right of the inventor to keep his own dis-

covery to himself, which is impregnable, and the wish of the public to

get at and use that discovery, and to know all about it
;
you have to

make the two desires mutual, and accordingly you make a kind of

hargain with inventors. . . . You mean that he should, in the readiest

manner practicable, have a right to obtain a patent, and then, that the

effect of that patent should afterwards be whatever the law might

<letermine it to be 1—That is my view.

Matthew Davenport Hill, Esq., a barrister.—Have you ever paid

attention to the law of patents 1—Very great attention ; I have been

a good deal engaged in that part of the practice of the law. ... Is

not there another inconvenience inflicted on the public, namely, that

the first patentee sometimes buys up subsequent patents for the

purpose of suppressing them, in order to make his own machine still

available 1—Yes. . . . When actions are brought for evading patents,

have you generally observed that the verdicts of juries have been in

favour of the patentees 1—The verdicts are almost uniformly for the

patentee. . . . There is a strong bias in favour of inventors. ... As
between him and the defendant, it almost always happens that justice

is on his side ; as between the patentee and the public, it does not

always happen that his patent ought to be declared a valid patent. . . .

\Miatever the plaintiff may have done, however he may have become

possessed of the invention, so far as the defendant is concerned, it is
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believed he has gained his knowledge from the plaintiff; that is the

feeling of juries generally. ... It results from that that a large pro-

portion of the most useful inventions are patented, when they ought

not, in justice to the public, to be so ]—I will give your Lordships an

instance : I was counsel against a patent for an invention for covering

the interior surface of cooking and other vessels with enamel. The
state of the facts was this : The invention had been made half a century

before the patent was taken out ; but at that time the cost of the

materials for enamel was so great, that commercially the invention was
useless ; scientifically it could be performed, but commercially it could

not. But the great progress which had intermediately been made in

chemical manufactures enabled the materials to be supplied very

cheaply indeed at the date of the patent. The former invention had

been forgotten, and a re-invention was made. Now it was quite clear

that that former invention would, upon being proved, invalidate the

patent. The judge nonsuited the plaintiff upon some point which it

is immaterial to mention, and afterwards, the matter was arranged

between the parties ; the defendant taking a license, which is a verj'

common termination of patent disputes, it not being to the interest of

either party to throw the invention open to all the world, but, if they

can, to agree among themselves. . . . The parties then agreed, and

there was an end of the litigation. ... As the law at present stands,

a patent might be granted for a less time than fourteen years ; and it

therefore would be nothing new in principle, though in practice it wo\ild

be new, to grant a patent for a less term than that of fourteen years. . , .

Do not you think that granting short patents for imported inventions

would have the same effect that you contemplate the patent laws

generally to have ; would not it have a forcmg effect, so as to introduce

into this country inventions in use in foreign countries at an earlier

period than they would otherwise come into use here ]—Yes.

Mr. John Mercer, a calico printer, and have been so between thirty

and forty years.—Have you ever taken out any patents yourself]—Yes,

I have, . , , In manufacturing neighbourhoods, such as ours, within a

few miles of each other, if one is before the rest in anything, they are

all watching him, I will mention a case : We had a colour called gray,

the invention of which was a very peculiar thing, and a very good

thing for us wliile it was a secret ; but one of our own servants was
induced to steal it, and we had to put him in prison for it ; we had to

guard the place in which we kept our things, lest parties should get

at the secret. In the case of the gray which you say was stolen, had

not that invention been patented?—No, it was not; we printed a

great quantity till the secret was stolen by one of our servants ; it

was analysed, and the secret was discovered
;
parties soon ascertained

of what it consisted. . . . After the colour was stolen by the servant,

was the price of the articles rendered much cheaper?—It is usually

the ciise ; but my memory will not enable me to answer that question

in this particular case. . . . Would not the man of the character

which you describe as being likely to invent be likely to get higher

wages as a workman, if his master were to find that he was constantly
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suggesting improvements in the mode of carrying on the business 1

—

Yes, but in the practical and scientific part of the business the servant

often is superior to his master, and frequently the master could not

afford to take out a patent, so that for many valuable discoveries

neitlier servant nor master gets the value of profit by the invention.

Supposing you had never taken out a patent
;
you say the result of

your first two inventions was to place you in partnership with another

man, in some way or other the ability you showed would have put

you in better circumstances even without a patent, would not it %—
That is so. . . . Still you made money by your first discovery, which

you did not patent %—A great deal was made by it.

John Lewis Prevost, Esq., Consul-general for Switzerland, a

merchant.—Is there an absence of invention in that country \—There

is a good deal of invention, particularly in the watch-making trade.

The process of manufacturing soda-water was invented at Geneva, was
not it ]—Yes, by Mr. Paul. . . . From your knowledge of Geneva, do

you think there would be any risk in abolishing the patent law alto-

gether, leaving this country in the same position that the Canton of

Geneva is in in that respect %—As a matter of opinion, I think that

abolishing the patent laws would be the best course. . . . Have you

found that the absence of patent laws in the Swiss Confederation causes

the Swiss manufacturers to be defeated in foreign markets %—No. . . .

There is no want of persons to import them into Switzerland, although

those persons thus importing them obtain no monopoly ]—When a

patent is taken out in France or England, the process is published

;

therefore it becomes the property of the public in Switzerland : the

Swiss have access to the French or English patents. In that way the

Swiss have the benefit of the invention without the charge' of the

license %—Yes. ... I think some men are gifted with the power of

invention, and will invent, without reference to patents. ... I have

an impression that the number of inventors in Switzerland is in pro-

l)ortion to the number in other countries.

William Weddinge, Esq., a native of Prussia, a member of the

Board of Trade and Commerce, and at the same time a member of the

Patent Commission.—We merely grant a patent for a discovery of a

completely novel invention, or real improvement in existing inventions.

... If he does not set it to work, does he lose his patent right ]

—

Yes, if he does not respect the admonition. ... He is obliged to men-

tion it to the head of the police in the town where he is residing, or

in the country : he must mention that he has put it in execution, and

he then receives a testimonial, which he is obliged to send to the

Minister. . . , Are there in Prussia many infringements of the patent

rights of patentees?—Very few. It seldom happens that another

manufacturer invades the right of a patentee ?—Very seldom
;
generally

they prefer to get the permission of the patentee. . . . The decision as

to the infringement is entirely an affair of the police]—Yes, only the

discovery of the infringement. The police report to the ^Minister of

Trade and Commerce %—Yes, if the parties are not satisfied with the

decision of the police.
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Lieutenant-Colonel Reid, Lieutenant-Colonel of the Eoyal En-

gineers.—Are you the author of any scientific work %—A work on the

Law of Storms. . . . Your opinion is against the granting of all patents'?

—That is my opinion. I think the time is not come now, but that

the time will come when the sentiment will generally prevail. From
reading attentively, particularly the Report of the Committee of the

House of Commons in 1829, which is nearly all in favour of the present

views as to the expediency of cheap patents, I confess I came to a dia-

metrically opposite view to most of the evidence given there. I was

very much struck at finding that Mr. Redfield, who is a man of high

reputation in the United States, entirely coincides with the opinion I

had formed in the interval between writing to him and receiving his

answer. . . . Have you paid any attention to the subject of whether,

supposing the existing patent law to continue in its present or an

amended state, it would be desirable that patents taken out for the

United Kingdom should extend to the colonies %—On that subject I

naturally thought a great deal. My opinion is, that it would be

well to leave it to the colonial Legislatures to adopt any improved patent

law or not, or to modify it, as they may think best suits the colonies

which they belong to. Are they subjected to any inconvenience at

present in consequence of the law of patents extending to them %—Yes,

I think they are. I may take, as an example, the centrifugal machine

lately used in the sugar manufacture. The planters in the West Indies

are obliged to pay a royalty of sixpence a hundredweight upon all

sugar which is made, besides paying for the patent. Colonies of foreign

countries which may have no patent laws, by importing those machines

from the United States, would have a great advantage in competing

with us. If Barbadoes, or any of our West Indian colonics, were un-

shackled by the patent laws passed in this country, they would be able

more cheaply to import this machine, and compete with the more
advantage with slave islands. I would, therefore, recommend that any
patent law now to be passed should not extend to the colonies. . . .

I understand you to say that you were led to your present conclusions

by an attentive study of the evidence taken before the Committee of

the House of Commons in the year 1829 %—Yes. I have had no prac-

tical knowledge myself of the working of patents. What were the cir-

cumstances which struck you most in that evidence as tending to show
the inexpediency of tlu^ present patent system ] I think I can only

express myself in general terms, that, after reading attentively the

whole Report, I was not convinced by the arguments which the advo-

cates for the patent laws put forward. I certainly began reading witli

a conviction i'avourable to cheap patents ; but before 1 read to the end
of that volume, I had come to an opposite conclusion. Did not reading

that evidence strongly impress your mind with the multiplicity, the

extent, and the unavoidable character of the various difficulties and
inconveniences which attend the existing patent laws?—There is no
doubt of that. Did not it also impress you with the conviction of the

impossibility of making any effectual struggle towards overcoming those

difficulties'?—I think so.
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Richard Prosser, Esq., a civil engineer in Birmingham.—Have
you taken out patents %—About twenty, I think. . . . You think that

there would arise no inconvenience to the public from a great multi-

l)licity of patent rights upon every possible subject %—I do not think

there would ; one patent supersedes another, . . . Who generally make
1 he inventions wliich are patented %—The majority are men who think

they have an inventive turn, and when they have ruined themselves,

they find out they have not ; there are very few men who take out a

patent twice. . . . Whatever may have been the origin of the law, do

you consider that in this country, looking to the progress which manufac-

tures have made, a manufacturer would not, unless somebody else had
taken out a patent, and so got the power of taxing him for it, use a

foreign invention which would enable him to produce more manufac-

tures at a cheaper rate %—I think not, because other manufacturers

would begin to compete with him when he had been at all the expense

and all the trouble of proving that it would succeed ; he would then

have his workmen enticed away from him. The first manufacturer

would do it at a serious expense, which the second manufacturer would
avoid. ... Is not it a hard thing upon me, supposing I am a manu-
facturer Avho have been employing a process for twenty years, to find

myself dragged into a court of justice to defend my right of doing so,

against a patentee who has merely taken the trouble of registering a

patent for an invention which is worth nothing %—I do not see that it

is, if the patentee has done it innocently. Supposing he does it fraudu-

lently ]—Then the only remedy is to make him pay the costs. Even
supposing he did it innocently, would not it still be a hardship upon

the individual who had previously used that process for a long period,

to be obliged to resort to litigation to defend it %—Yes, but it would

be equally hard upon an innocent man, who had spent his time and iiis

money upon what he believed to be his own invention, to refuse him a

patent. In that case it is his own act %—If a man took out a patent

for an invention of which he believed himself to be the first inventor,

and it was afterwards proved that he was not, the patent might be

repealed. In that case, all the inconvenience which would arise would

be, that he must prove that he has used the process for twenty years

previous to the grant of the patent. . . . Does not the renewal of a

patent depend upon the power of the party to satisfy the Privy Council

that he has not been remunerated %—That he has not been sufficiently

remunerated ; I have known a patentee go to the Privy Council, who

stated that he had got upwards of £70,000 by his patent.

Sir David Brewster, K.H., LL.D., Principal of the United College

of St. Salvator and St. Leonard, St. Andrews.—How would you

ascertain the novelty of those ideas %—By means of a Board of Com-

missioners. . . . There would be a better way of getting it into this

country if our Government would do what other Governments do, send

some individual into foreign countries to look after the progress of the

arts and sciences there, and report it to the Government. The Emperor

of Russia has an individual in this country, who has been in all the

workshops here and on the continent, to see everything that is done,
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and to carry every invention which he sees to St, Petersburgh. Im-

portant inventions may exist abroad, and we may know nothing of them
for years, unless there be an application for a patent. . . . It is, I think,

a great mistake in this country that the Government do not take a

deeper interest in these matters. . . . Enormous advantage, if it be

true that advantage is derived from the importation of new and valu-

able inventions. If Russia imports such inventions, she undoubtedly

acquires all the benefits which they are calculated to yield. Though
Russia has imported those inventions, have the manufacturers of Russia

thriven in proportion %—They have thriven, and they are thriving. It

is a difficult thing to compare the effect of new ideas upon manufac-

tures ; there may be other causes which may keep down and depress

those manufactures, even though the Russian Government takes the

means of promoting them ; but it cannot admit of a doubt that it must

be for the advantage both of science and the arts that the Government
should take an active part in promoting their interests in every possible

way. . . . You think there is no inconvenience in there being in exist-

ence a great many useless patents %—Certainly none.

M. Louis Wolowski, a Member of the National Assembly of France,

Professor at the Conservatoire des Arts et Mitiers, and Professor of Com-
mercial Legislation.—A proposal has been made to the Chamber to

extend the period of patents to twenty or twenty-five years, of which

I do not approve.

James Meadows Rendel, Esq., a civil engineer.—During the twenty-

five years that I have been in practice, I have frequently felt the incon-

venience of the present state of the patent law, particularly w^ith refer-

ence to the excessive number of patents taken out for frivolous and
unimportant inventions, which I think are much more embarrassing

than the patents that apply to really important inventions. ... I

have found them interfere in a way that very much embarrasses an

engineer in carrying out large works, without being of the slightest

advantage to the inventors, excepting that in some cases a man who
takes out a patent finds a capitalist (however frivolous the invention)

who will buy the patent, as a sort of jmtentmonger, who holds it, not

for any useful purpose, but as a means of making claims which em-
barrass persons who are not prepared to dispute questions of that sort.

I think that in that way many patents are granted which are but of

little benefit to the real inventor, serving only to fill the coffers of

parties who only keep them to inconvenience those who might have

occasion to use the particular invention in some adjunct way which
was never contemplated by the inventor. ... I have frequently found
it to be so. For instance : after you have designed something that is

really useful in engineering works, you are told that some part of that

design interferes with some patent granted for an entirely different

purpose, and which might in itself be frivolous, but important in the

new combination ; and one has such a horror of the patent laws, that

one evades it by designing something else, perhaps as good in itself,

but giving one infinite trouble, without any advantage to the holder of
the patent. I have frequently found this to be the case. ... As I
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believe that it would inflict great hardship upon many deserving indi-

viduals to do away with patents entirely, and that the public are not
j)repared for such a thing, I think that we must endeavour to find out
the best remedy we can for that difficulty. I certainly have often

thought that it would be a very excellent check upon the avidity

which ingenious schemers show for patents, if, after they had deposited

a specification defining the principle of their intended patent, the sub-

ject could be investigated by competent people, who should say

whether or not there was sufficient originality or sufficient value in

the project to justify a patent. I do not see any other remedy for

what is really a very great evil. . . . There was an invention some
years ago of a file, or rather two files, placed at right angles to one
another, for sharpening black lead pencils, instead of cutting them

;

that was patented, and, I believe, the patentee sold the patent for a

very large sum of money. That is the class of things I was speaking

of ; merely two rough files about an inch long (short files) placed at

right angles to one another, and between the rough surfaces the pencil

was introduced, and rubbed between them, to sharpen it. ... I think

that the only justification of a Board at all is to remove out of the

way a vast multitude of useless patents that are of no benefit to the

inventors, not the slightest, and a great inconvenience to the public
;

and it is on that account that I think that if a court of the kind I

have been supposing should be established to investigate a patent

before it is granted, it would do good. Have you had your attention

called to the question of patents in the colonies]—No, except as

engineer to the East India Railway. I know of no patents which

affect us. We had a little inconvenience the other day. We wanted to

manufacture articles patented in this country, and we had to pay

patent rights. It was a question whether we had not better buy the

iron in India, and avoid the patent rights ; and those cases, I think, are

constantly occurring. The patent laws not being applicable to India,

people will not unfrequently order things to be manufactured in India

to avoid the license dues in this country ; and the consequence was,

that I made an arrangement with the patentees at about one-half of

the ordinary charge for the patent in this country.

Joshua Procter Brown Westhead, Esq., a Member of the House

of Commons, Chairman of the Inventors' Association for the Amend-
ment of the Patent Laws.—I think that the sum specified by the

Inventors' Association with which I was connected, appears, on the

whole, to be reasonable and proper; that, I think, was £10 on the

application for a patent; £10 at the time the patent is granted ; and

after the lapse of three years, a further payment of £40 ; and at the

termination of seven years, £70 more, or altogether £130. . . . Are

not those discoveries made by persons of a higher class, and with

greater objects, than the persons by whom ordinary inventions are

made"?—Yes; there are some minds that never can be compensated for

their efforts by pecuniary reward ; they look for fame. Sir Humphry
Davy and Sir Isaac Newton were stimulated by love of science and of

fame ; money had comparatively little charm for them. Would not a
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much poorer or a much less educated man be desirous of obtaining the

approbation of his fellow-men, if there were no positive inducement to

keep his invention secret %—Yes ; but nearly all men, who are con-

nected with communities where the object of living seems almost to be

that of making money, fall into that vein of feeling, and whenever

they are stimulated, it is with the hope of acquiring money. Though
the love of fame might stimulate some men to exert themselves, do

not you think also that the expectation and hope of deriving some

beneficial interest would operate as a great additional incentive to

exert themselves to perfect an invention 1—Yes ; certainly I do. As
to disclosing an invention, that would entirely depend upon the feeling

of the party. With regard to Crompton, who was the inventor of the

mule, he was most anxious to have kept his invention to himself, and

would have been content to work it in his own garret ; but the fact

that he made so much better yarn than anybody else induced

inquiries, and he found it impossible to conceal from the world the

fact that he had an improved machine. He had no patent, but was

ultimately rewarded by a Parliamentary grant of £5000. That was

invented not under the stimulus of a patent ?—No, nor yet for fame.

He invented it to manufacture yarn in a superior manner, with the

intention of maintaining himself. ... I do not think it desirable to

limit the number of patents, by shortening the term of the grant ; but

I think it very desirable that the public should not be annoyed by
having the use of anything prohibited, as it were, by law, when there

is no justifiable foundation for a patent. . . . Then, as respects the

limiting of the number of patents, that should be done, I think, by the

investigation that is proposed to take place. ... A large number of

vessels have been furnished with patent screws by the Admiralty.

The whole amount of horse-power applied to such screws by the

Admiralty is upwards of 12,500 horse-power. The Admiralty have

paid at the rate of £2 per horse-power for the patent right on 2420
horse-power, and they decline to pay upon the remainder. ... Is

there any other point which you have to observe upon %—Another
point which has been brought to my notice by parties interested in

patents, is the question of an extension beyond the term of fourteen

years, as is now usual, on the assent of the Privy Council.

Mr. Webster.—The usual term was seven years; there may be a

second term of fourteen years, but there have been only two cases of

extension for fourteen years
;
generally it is about five.

Mr. Wcithead.—The complaint of the parties is, that on appearing

before the Privy Council, and obtaining an extension of a patent, on

the ground that they have not already received sufficient remunera-

tion, they are put to all the expense of fees, just as though they were
taking out a new patent.

Maithew Davenport Hill, Esq., Q.C.—While I am on the sub-

ject of provisos, if the Committee will permit me, I M'ill call their

attention to one against which I have a very strong opinion, and that

is the limitation which is contained in all patents of the number of
iiersons who may be interested in the patent, which is now twelve.
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Before the time of Lord Denman becoming Attorney-General it was
five ; when it began to be five, I really do not know, but I think it

was almost as soon as the Statute of James had passed. I cannot

myself see any reason for a limitation, or for any interference with

tiiat kind of property as to its sub-division. What is the argument
usually adduced in favour of that limitation 1—It is supposed that

persons will congregate in numbers, and thus, by their united in-

fluence and their united capital, gain some advantage over persons

trading singly ; it is a part of the class of objections which belonged

to the notions of political economy that were prevalent in the reign of

James l., but which are not received at the present time. Is it sup-

posed that so large and powerful a body would take advantage of

having the monopoly of an invention to refuse to grant licenses to any
other manufacturer, and obtain the sole monopoly of the manufacture

in which they are engaged for the term of years during which the

protection lasts %—Perhaps it may be supposed so. You think that

there ought to be no restriction?—None at all; and I believe that

the Legislature practically acts upon that -vdew, at least in many
instances, because it is in the habit of passing private Acts to allow

joint-stock companies to purchase patents, notwithstanding this clause,

as in the case of the Telegraph Company, and in the case of Price's

Candle Company, which passed the Legislature during the present

Session, and so forth. But I must ask your Lordships' permission to

add one suggestion ; that with regard to this class of questions, a very

important one for your Lordships' consideration will arise, and it is

this : Whether you will, by an Act of Parliament, interfere with the

power of the Crown in putting those qualifications, or any qualifica-

tions which it may deem right, into patents, or whether your Lord-

ships will think that the rights of the public would be sufficiently

guarded, and the convenience of the public service also consulted, by
expressing some opinion in any Eeport which you may choose to make
upon this subject, as to the manner in which a discretion should be

exercised, without absolutely putting a bar upon the exercise of that

discretion 1 ^
. . . When the Commissioners of the present Exhibition

offered prizes, they offered a stimulus for artificers to employ their

time and their money, that is to say, their capital, in producing some

article in a degree of perfection, which the ordinary demands of trade,

it was supposed, would not otherwise have produced. I will trouble

the Committee with this further illustration : Your Lordships are

aware that in the early part of the last century, about 1714, an Act

passed, establishing the Board of Longitude, and giving authority to

that Board to offer several prizes (the largest being £20,000) for a

mode of finding the longitude within certain given limits. That prize

stimulated, as we all know, Mr. Harrison to almost a life's labour, a

labour of thirty years and more, in producing his chronometer, for

which he obtained, eventually, the £20,000 prize. There then was

an artificial diversion of capital, but it is one which has never been

' This part of the evidence is suggestive. The reason for the limitation lies

deep. Its principle, if seen, would be recognised as sound and strong.
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condemned. . . . Another illustration : Possibly some of the noble

Lords at this table may have been members of a society which was

founded by Lord Brougham in the year 1826, called " The Society for

the Diffusion of Useful Knowledge." I was a member of it from the

first, and I know that at the time to which I refer, it was not credited

by the booksellers and publishers that there was so great a desire in

the minds of a very large class of the working population of this

country for literature suited to their wants, as, it afterwards turned

out, actually existed. Whoever is acquainted with the state of books

for the people at that time, knows that an inquiring man who had not

had the advantage of a regular education, could not find books suited

to his purpose. The Society attempted, and with some success, to

supply this demand for popular literature, and in a very few years its

very success made its further existence unnecessary ; that success

proved, to the satisfaction of the booksellers, that there was a large

market to be supplied, and then, actuated by the ordinary motives of

commercial men, they entered and supplied the market. The Society

then suspended its operations, and has never been called upon to re-

commence them. I appeal to these facts, for the purpose of showing

that it may require an artificial stimulus to institute commercial ex-

])eriments, which, when they are made, show that there was a demand
for the article, Avhich might have been profitably supplied in the ordi-

nary course of trade, if an individual or a firm had had sufficient

capital, commercial courage and sagacity to explore it for themselves.

But inasmuch as if any private person had tried the experiment, he

would have had to bear the whole of the expense if it failed, and, on

the other hand, if it succeeded, he would be immediately elbowed by a

crowd of competitors, it appears to me that it must be almost obvious

that there are and must be many channels for profit which are not

opened, shnply because there is no sufficient stimulus to try the first

experiment. ... I will add, that it lies upon those who advocate any

particular bounty to take the burden of proof upon themselves, and to

make out a very strong case. ... I was counsel for Mr. Muntz. I

speak from memory, when I say that at one time he had seven suits

upon his hands, including those at common law and in equity ; and

he did not get rid of this mass of litigation till within two years, or

within two years and a half or three years before the expiration of his

])atent. Now, I believe, thoroughly, that inventors would gladly com-

pound for a shorter term of patent right, if after a certain time of

probation their patent was unimpeachable ; say the public should have

a right to impeach their patents for two or three years after the

patents had been granted, but that then it should not be open to

do so.

John Horatio Lloyd, Esq., a barrister.—An extensive practice in

reference to patents. . , . The conclusion to Avhich I have come, un-

willingly I must say, is, that I consider the patent laws objectionable

in principle, ])ractically useless, and even injurious. ... I think in-

ventors, as a class, would be much better without them. In the first

place, you stimulate and incite a class of men who hardly need it, who
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are themselves naturally of a sanguine turn; you incite them in pursuit

of a shadow, which is continually apparently within their grasp, but

continually eludes it. I find, in fact, that for one inventor, or supposed

inventor, who succeeds, there are fifty, or perhaps a hundred, who fail

;

acd although the history of invention may be a record of progress and

of triumph, I suspect the biography of inventors would be a very tragic

story indeed. My experience, and I have had a pretty large acquaint-

ance with inventors as a class, leads me to the conclusion that this

incitement operates injuriously upon them ; it is like seeking a prize in

a lottery ; the man is continually putting down his stake in the hope

of getting a prize, and of course in ninety-nine cases out of a hundred

he gets a blank. If all those persons who make inventions which are

not useful are injured by the false stimulus which has induced them
to do so, how stands the case with regard to the inventors of true and
valuable inventions %— It is, of course, an unpopular opinion to express,

and one which one gives with great diffidence and hesitation ; but

even in that case I think they would be better vnthout the bounty,

granted, or intended to be granted, in the shape of a monopoly. The
diffidence you express has reference only to a courteous consideration

of the parties concerned, and not to any doubt in your ovm mind %—
Not to any doubt in my own mind, but simply to this, that any man
who expresses an opinion which is contrary to the general current of

opinion, ought to express himself with diffidence. How do you
imagine an inventor would obtain a reward for his ingenuity, and a

compensation for the loss of time he has incurred, if he did not obtain

the monopoly which is supposed to reward him in a pecuniary sense ]

—I think there are many considerations which must enter into the

question. In the first place, the class of meritorious inventors is a

much narrower one than people suppose. Of the few vv^hom I have

ever known who were really meritorious inventors, I do not think I

have known on« who has derived material benefit merely from the

monopoly given to him by the patent. They have derived benefit,

but they have got it in other ways, quite independently of letters-

patent. In this country, and in the state of society in which we are

now (I am not speaking of an early state of society, where it may be

necessary to stimulate and encourage, but of an advanced state, like

the present), there is no kind of talent, practically useful, which does

not command its market value. I know practically, that persons

who have the inventive faculty do turn it to good account ; that they

do, without letters-patent, receive sufficient encouragement from those

whose interest it is to reward and encourage them. Of the larger

establishments in the manufacturing districts of Lancashire, there is

scarcely one in which mechanics, known to be of inventive talent, are

not regularly kept. Those men are continually observing and con-

tinually suggesting -, they are valuable to their employers, and they

are remunerated accordingly. If you take a man out of that category,

and propose to encourage him by giving him a monopoly for every

improvement which he may strike out, in the first place, you prevent

his mind from following the bent and direction which it has received

;

you stop him suddenly
\
you fix and stereotype him in one idea, and

VOL. II. r
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thus you not only deprive the public of the advantage which it woul >

have from his following out that train of thought, and working up' :

till he brought it to perfection, but you injure the man himself
;
you

divert him from that which is his legitimate occupation, and the

legitimate exercise of his peculiar faculty, and you set him dreaming

about making a fortune. I speak, of course, always with diffidence

;

but so far as my observation goes, there is no man who has a practical

talent that will not find his reward for it. It is not monopolies which

make Watts and Stephensons and Brunels ; and to come down lower,

it is not by letters-patent that you can best reward the humble
mechanic who makes and communicates valuable improvements. One
object which you said was thought to be obtained by the granting of

patents was, that it induces persons to make their inventions known
to the public %—If you look at it with respect to the public only, it

seems to me that you do not want that inducement. There will always

be persons who will invent, and an inventor will always communicate

his inventions. It is a necessity of his nature that he should do so

;

and even if he did not, inasmuch as invention is not a creation but a

growth and gradual development, there will always be found some

other mind about the same time which will have hit upon the same

idea, and the public will not long be deprived of the benefit. The
truth is, the idea will be communicated whether you have letters-

patent or not, either by that person or some one else ; whereas the

evil on the other side is, I think, obvious. You rather check the

disposition to communicate than encourage it, because the moment
you give a man an inducement to protect his invention by letters-

patent, and an exclusive privilege, that instant his object is not freely

to communicate it to the public ; he begins rather to consider how
he can best disguise and keep away from the public that which is

the real merit and principle of his invention ; so that you rather

do harm than good in that respect, as it seems to me. . . . \Miat are

the principal objections to the system as regards the public 1—It seems

to me that the one I mentioned before, that you check and retard the

progress of invention as respects the inventor himself, is an important

one. Secondly, you impede and obstruct other inventors. With the

present swarm of patents, for every day there is a fresh litter of them,

a man who is really desirous of making improvements finds himself

obstructed at every step ; he is in constant danger of falling into some
pit-fall, or stumbling upon some other man's invention. He cannot

make progress in the line that his own mind would direct him in, but

he must look about and see, " Am I touching upon this man's patent %

Am I trespassing here ] Am I quite safe in going on in this other

direction %
" In this way the public does not get the best invention

which it might ; it gets that which a man can give without subjecting

himself to the tax of a license or to a lawsuit, for touching another

man's supposed invention, some crude, imperfect, undigested idea

perhaps, but yet enough to prevent his treading upon the same

ground. ... I think the natural tendency of a man who fancies he

has hit upon something new, is to communicate it in some shape or

other, either through the medium of others, or by publication on his

I
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own part ; the public is sure, sooner or later, to be made acquainted

with it. Are not all the discoveries in science, which are discoveries

of principles rather than of their practical application, now daily com-
municated to the public, under the stimulus of the public reputation,

to be obtained by making such discoveries %—It seems so to me ; I do

not think there is any great discovery of modern times which has

been kept back for any long period. Those discoveries only, which,

having an immediate practical application, and therefore are suscept-

ible of being made productive of profit, are the inventions to which
persons wish to apply patent privileges %—Precisely so. That being

the case, do you think, in the present active state of the public mind,

there is any danger that any such invention, if not made known under

the premium of patent privileges, would be finally and entirely lost %—
I think not. Do not you think that if any particular and great in-

vention were lost in a particular case, in the existing state of the

public mind, there being a practical demand for some such discovery,

you may safely assume that such a discovery would be made a second

time %—I feel confident that it would be so. The danger of the loss

of inventions through non-publication merely amounts to the danger

of some delay in the re-discovery of them ; that is the full extent of

the evil, upon any supposition, is not if?—It would seem so from

that reasoning. It seems to me that there is a little misunderstanding

in the public mind generally, as to what an invention is. An invention

I take to be a different thing from a discovery in the sense in which

the noble Lord speaks of it. An invention is, for the most part, the

application of some known law, or some principle, to a new subject, so

as to produce a novel result. Take Appold's centrifugal pump, for

example ; there is nothing whatever novel in the principle. The centri-

fugal force is a thing practically known to every boy who has hurled

a stone from a sling ; it is the application of that law to the lifting of

water in which the novelty consists. Now this is a good illustration

of what I consider to be the irremediable defects of the patent system.

Suppose Appold had thought fit to patent that invention (which he

has not done), what could he have patented ? Not the principle, not

only because such a patent would not be good in law, but because it

is clear you could not make a principle the subject of a monopoly

;

not the result produced, for that is not a manufacture. He could only

patent Appold's pump, that is to say, a particular machine by which,

in a particular mode, water is lifted up. That is a meritorious inven-

tion, no doubt, because the idea of applying the centrifugal force to

driving water into a confined reservoir, and so up a vertical pipe till

it reaches a certain level, is a very pretty and novel idea ; but if he

came to patent it, he would be attacked on all sides, and the more

useful and valuable the invention, the more it would be attacked, and

the more infringed; and how could he protect liimself 1 He must, as

I have said, patent this particular machine ; but there is scarcely a

part of that machine, if there be any part, which is not perfectly well

known, and familiar : even the idea itself is not novel. Tlie fan-blower

to a furnace is the same thing, the only difference being that there it

is air which is collected at the centre, and forced out at the circum-
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ference of the wheel, instead of water. The common rotatory bellows

is the same thing, therefore he could not protect that. The steam-

engine, or wheel turned by hand, which gives the rotatory motion,

and so generates the centrifugal force, clearly could not be patented.

The forcing of water by pressure, or a power of any sort, up a tube to

a higher elevation, is not a matter that could be patented ; it is per-

fectly well known. So that if you take the invention to pieces and

analyse it, there is scarcely a thing in it which is novel. I doubt

whether even the combination itself could be made the subject of a

patent
;
yet here is clearly a meritorious invention. Now, supposing

the inventor had been a jjoor man, and had desired to protect his

invention, see what he would have been subject to : First he must

have gone to the capitalist for means to construct the machine and

bring it before the public ; he must have incun^ed a considerable

outlay in order to obtain the patent ; that is the first outlay, and by

no means a trifling one. But when speaking of amending the patent

laws by reducing the cost, people forget that there is a vast deal

beyond that which the inventor has to contend with before he can

secure to himself the exclusive privilege. Here is a machine which any-

body, by a little change of combination, may construct, so as to make it

appear a different thing ; it may still be a forcing pump ; it may even

be an application of the same force to the same purpose, and yet it is

not the same machine
;
possibly he has to litigate with that person.

After half a dozen lawsuits with people who infringe his patent, he is

himself attacked on the ground that the patent is not novel, and he

has to meet that attack ; he may succeed in one or two cases, he may
fail in another. The greatest satire I have ever known passed upon

the patent laws, I found the other day in a pamphlet published by

one of the most eminent practitioners in that branch. Ho says that,

as a general rule, where men are plaintiffs, and sue for an infringe-

ment, they succeed ; where they are defendants, being sued under a

WTit of scire facias, they fail. Well, the patentee goes through all that

ordeal, and last of all, at the end, perhaps, of the term for which his

patent is granted, he finds himself, if he were a poor man, reduced to

beggary ; if he were a wealthy man, much poorer than when he began.

I have seen that so often to be the result, and so painfully, that I

cannot divest myself of the conclusion to which I have come. It has

sometimes occurred to my mind whether a tribunal might not be

suggested which should give, in a less objectionable shape, bounties to

those who are meritorious inventors ; I have thought about it a good

deal, for these things have been for twenty years passing through

my mind, but I did not find it practicable according to the best

consideration I could give the subject. ... If I were called on

to make suggestions, I should not be unwilling to do so ; but having

a strong opinion that nothing can remove the objections of principle,

and that ultimately you will hardly have done much good, perhaps

rather have aggravated some of the evils by attempting to amend
them, I should not feel disposed to volunteer any suggestions of

that kind. . . . Disappointed men lay the blame upon the wrong
shoulders. I do not think the fault is in the law, I think it is in the

\
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ystem. ... In giving this opinion against the law of patents, can
ou have any personal interest in the abrogation of that system 1

Xot the least ; I am in the habit of drawing specifications, and in the
habit of advising upon them ; what I have stated as my opinion is, in
fact, a conclusion forced upon me. I have occasionally expressed this

opinion, and have found certain persons whose judgment I respect

igree with me in it. . . . Do you find great difficulty in drawing
pecifications %—Exceeding difficulty. It is impossible to over-estimate

'he difficulty. Does that difficulty arise from the instructions of your
lient, or does it arise from the nature of the subject generally %—It

irises from the nature of the subject mainly. I could point out what
die exceeding difficulties are. You have to avoid, on the one hand,
uch generality as will bring you to a principle only. On the other
hand, you must avoid that particularity which would lead to easy
infringement. You are to keep off" everything else which has been
done and has been made the subject of a patent in the same direction.

Therefore, what with qualifying, and what with particularising, and
what with seeking to make the matter as comprehensive as you can for

the benefit of the inventor, and what with the inherent imperfections

of language itself, and the difficulty of accurately expressing technical

matters, the task of drawing a specification is one of extreme delicacy,

and even nervous responsiljility. And at last there are very few which
^^0 out free from danger. Nolx)dy can be said to be sure of a patent till

it has been tested by the ordeal of a trial, or two or three trials. . . .

Is there any other observation which you wish to make to the Com-
mittee 1—It occurred to me at one time that there might be a council

or a board, such as the Eoyal Society or the Society of Arts, and that

inventors might be encouraged to submit their pretensions to such a

board, who might report upon them, and recommend them for State

Ijounty. The practical difficulties which occur upon that seem to be
these : Either the investigation is ex parte, or it is not ; if not ex jyarte,

and you invite objectors by public notice, the only persons who would
come to object under such circumstances would be rivals. You would
thus practically arrive at the same evil which it is sought to avoid,

viz., litigation upon a disputed patent, and that before a tribunal even

less competent to dispose of the question than the existing tribunals

—

not less competent in respect of knowledge, but because it woidd have

less means of arriving at a conclusion upon facts, and no means of

ascertaining all the facts. The inquiry itself would be conducted

without principles, if one may say so ; and again, not having the

character of a judicial proceeding, it would be subject, unconsciously

and unintentionally, to influences which do not and cannot affect

judicial tribunals, so that you would seldom obtain a satisfactory

result. And then, as it seems to me, there is no criterion by which

you can determine the merit of the inventor. Some men will suddenly

and without any labour conceive and mature an idea which may be

very valuable, and may claim to be rewarded for that invention, and
perhaps properly, because the utility may be considered to be the true

measure and principle of the reward ; there are others, again, who
expend a life, and devote their energies, their time, and their money,
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to the pursuit of an object which, perhaps, when attained, may not be

so vakiable. The question then arises, whether all this should be taken

into account in estimating the claim of the inventor to a bounty.

Charles Mat, Esq., of the firm of Eansomes and May, Ipswich.

—

I know a case now of a patent which contains that which is good, but

which, I believe, might be used entirely as an obstructive patent to a

further improvement, and it is a patent which has not been used.

You are both an inventor and a patentee yourself]—Yes, I am; 1

have taken out a considerable number of patents. , . . My own
experience as to what I may term, not legal costs, but the patent

agent's costs, is that they may vary from £40 to £100 in addition to

the fees. ... I think there is only a very small proportion of the

number of patents which even pay their cost; some few pay enor-

mously. . . . Does the payment generally find its way into the pocket

of the real inventors %—Yes ; I think fairly so. There will be some

cases in which inventors have sold their patents, and others have

taken them up, but I think that in these cases the inventor himself

would never have woi'ked the patent ; therefore he is benefited by the

capitalist talcing it up. . . . Have you never been attacked for the

infringement of other persons' patents %—Never ; we use a vast number
of patents, and have a great many brought to us and offered to us in

various ways. Our constant rule is, even if we know a patent is bad,

if it is but useful, always to pay for it. I never intentionally infringed

a patent. The cost of getting into Chancery is such that no one would

incur it who could avoid it. Are you liable to infringe a patent with-

out being aware that you are so doing %—We are, to some extent,

liable to that. I think we once or twice have had a case in which we
infringed without knowing it; but immediately on being told of it we
made terms. , . . There are some patentees who are very obstinate,

but as a general rule we have no difficulty in making terms. You
state that you are not inconvenienced from the necessity of avoiding

patents, because you purchase the privilege of using them %—I would
not say we are never inconvenienced, but no serious inconvenience

arises; we do sometimes find a little difliculty in the way, and it

obliges us to negotiate. It rather sets our wits to work to try and

devise something better. ... I think the public get served on the

whole at moderate prices for new inventions, and that new inventions

are brought forward ; at the same time, 1 am quite ready to admit

that the thing has been very much abused, and I think the whole

manner of granting patents has been very much the cause of that

abuse. Do you think that the bounty which a patent-right presents

to invention is requisite in the present advanced state of ingenuity,

and in the present very active condition of the public mind upon that

subject %—That is a large question, which I confess has been before

my mind a great deal ; and, as I have before stated, if the subject were

broadly and fairly broached among all inventors, as to whether patents

should be entirely abolished, I think, as holding patents and as being

an inventor, I could look at the thing in an unprejudiced manner, but

I doubt whether so large a change could possibly be made hastily. I

\
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think if that event corae to pass, it must be slid into, as it were, rather

than be entered on by any violent measures. The capital, and the

irious interests vested in patents, I should think, must amount to a
um which would be almost incalculable. . . . Men of high standing,

lit pursuing a thing for their livelihood, would promulgate to the

world a great deal of what is beneficial, as is noAv done ; but I very

much doubt whether some important branches of manufacture would be

carried out, except under a sort of guarantee that the result of their

labour would be secured to them for some limited time. . . . The
most important inventions, I think, as far as my experience goes, have

arisen from persons in their own line of business carrying out some
new ideas in that business which they are at work at for their liveli-

liood. . . . The class of inventors are certainly the creation of the

jjatent law.

The Eight Honourable the Master of the Rolls, and Mr.
Solicitor-General, Members of the House of Commons.—When you
state that you think, practically, only those functionaries whom you
first named would take an active part in the proceedings, do you mean
that they would take an active part in drawing up rules, or do you
mean that a still smaller number would act ministerially, with regard

to granting patents %—It is to be observed, that they are to be united

with certain other persons whom the Queen is to appoint to be Com-
missioners. I have no doubt, practically, it would be found that those

persons so to be united with those functionaries would be the persons

upon whom the labour would principally fall, and that, in fact, the

others would only be occasionally employed for the purposes of check-

ing them, or giving them any assistance which, from their knowledge,

might be found necessary or convenient. You think it would be

necessary to have some legal functionaries of that description to check

the other examiners, even though it should have the effect of somewhat
diminishing the responsibility of the other Commissioners %—-I think

it essential that you should have some one to check the Commissioners,

and for that purpose it seems most natural to employ the persons

who have hitherto been most conversant with the subject of patents,

. . . The ministerial duty will fall upon the examiner who is to

examine the objections made to patents, and upon the law-officers,

to whom there is to be an appeal. ... It appears to me that

it would be desirable that you should require that man to state

that there had been some user during that long period. I have

been told of a case, though I cannot give it as a fact in evidence,

of a useful invention in oil for lamps, making them give a very

brilliant light. It was thought to be exceedingly useful, and the

patentee had a very large sum offered him for his invention soon after

it came out. It has been bought up, and has never been used ; and the

patentee has discovered that it was bought up by the gas companies,

the public being thereby deprived of the use of it.

Mr. Wehster.—I know it was said in the case of gun cotton, that it

was bought up by the powder manufacturers.

To the Master of the Molls.—Do you see any objection to a condition
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requiring user being introduced %—No, In your opinion, is it possible

to devise a system of patent law Avhich shall confer advantage both

upon the inventor and the publici—I think the princij^le of the

patent law is very defective. I think it is a wrong principle to

reward inventions by giving a monopoly ; and I also think that the

inventor does not get the real benefit of the patent. In the greater

number of cases, I believe that the person who takes out a patent, and

who makes the patent useful, is some one who finds out the little thing at

the end which just makes it applicable and useful. All great inven-

tions, I think, are arrived at by a long series of steps ; and those

persons who have made the discovery of the great principle upon

which they are founded, are not the persons who really benefit by
them ; I think the system is defective in principle.

To Mr. Solicitor-General.—Does your opinion upon this subject

coincide with that of the Master of the Eolls 1—It is a very wide sub-

ject, which appears to me to require a great deal of consideration ; it

is connected with the question of copyright and many others, which

involve many very important considerations.

Questions addressed by the Committee to John Lewis Ricardo, Esq.,

a Member of the House of Commons.

Are you a patentee 1—I am, a very large one. . . . The result of

my experience and my observation has been a conviction that the

whole system of granting patents at a,ll is very injurious to the com-

munity generally, and certainly not of any advantage whatever to the

inventor ; I consider that it is in a great measure a delusion upon the

inventor to suppose that the patent privileges which are granted to

him render his invention more valuable than it would be, supposing

there did not exist any monopoly with regard to it. Do you know
of other persons who would support that view of yours %—I believe it

is generally supposed, and I have heard it said that all authorities,

both legal and economical, are in favour of a departure, so far as

regards patents for inventions, from the strict rule of political economy,

which inculcates that there should be no such thing as a monopoly

;

but I have taken some trouble to look into the question, and I do not

think that that opinion is borne out by what is exactly the truth.

M. Say, who is one of the greatest French political economists, says, that

" he considers a patent as a recompense which the Government grants

to the inventor at the expense of the consumer." He says further,

" Ce qui fait que les Gouvernements se laissent entrainer si facilement

par ces mesures, c'est d'une part qu'on leur pr^sente le gain sans

s'embarrasser de rechercher par qui et comment il est pay(^', et d'une

autre part que ces pr^tendus gains peuvent etre bien ou mal, a tort ou

a raison apprt^cids par des calculs num6riques, tandis que I'inconvenient,

tandis que la perte affectant plusieurs parties du corps social, et

I'affectant d'une manifere indirecte, compliquee et g6nerale, 6chappent

entierement au calcul." Then there is the opinion of Lord Kenyon,
which I would also quote, that was expressed in gi^ang judgment in

the case of Horublower against Bolton. He says, " I confess I am not
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oue of those who greatly favour patents, for although in many
instances, and particularly in this, the public are greatly favoured by
them, yet, on striking the balance on this subject, I think that great

oppression is practised on inferior mechanics by those who are more
opulent," Lord Erskine stated that the " ideas of the learned Judges

had been very different as to the advantages to the public since the

Statute giving those monopolies." And Lord Bacon, in that part of

his works entitled Advice, to Sir George Villiers, says, -"Especial

care must be taken that monopolies, which are the canker of all trad-

ing, be not admitted under the specious pretext of public good." I

have ventured to quote these authorities, because I know it is gene-

rally stated that all authorities, economical and legal, are in favour of

the system of granting patents for inventions. Will you describe your

own practical experience as to how you think the present system

affects the public 1—The most obvious way in which it affects the

public is, that during the term of a patent a patentee can charge a

higher price for the article which he manufactures thau will give him
a fair trade profit. Naturally his object in obtaining a patent at all is

that he may have the whole control of the market. Of course he uses

that control to charge a very high price for an article which otherwise

would be manufactured for a much lower sum. How does the system

affect the question with respect to the competition between foreigners

and the manufacturers of this country t—I am speaking, of course, of

patents as they regard this country. The system affects this country,

in my opinion, very injuriously, because, if a thing here is worked

under a patent, whereas abroad it is worked under a system of free

competition, naturally the article would be much cheaper abroad than

it is here. That tells more particularly in any process of manufacture.

Supposing there be a patent for only one part of a manufacture, all the

manufacturers of that article abroad may use the process of the

patentee ; whereas only one manufacturer in this country, the man
Avho holds the patent, is enabled to use that particular process in

making the article in which the whole trade competes with foreigners

in third markets. . . . My opinion must be still stronger that no in-

vention should be imported into this country and used as a monopoly,

because I conceive that the only possible excuse (though it is one the

validity of which I do Eot admit) for granting a monopoly would be

that it encourages English inventors. I do not know whether it is

worth while to call the attention of the Committee to a circumstance

which happened long since, showing how the course which I have just

mentioned in respect to competition in a,ny particular trade works.

When the French East India Company was first established, they had

a monopoly for trading with the Indies ; they found, notwithstanding

that they had the whole trade in their hands, they failed altogether. . , .

The whole East Indian trade was directed upon the Netherlands, and

France lost the trade completely, which went into the hands of her

competitors. That is an instance showing how free-trade will always

work cheaper, better, and with greater advantage than a trade under

a monopoly of any description. That affects rather the question of

general monopolies thau the monopoly granted to an inventor, does
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not it 1—I look upon the question of a monopoly with respect to a

particular trade as being in exactly the same situation as a monopoly

respecting any particular invention. The object of a patent is to

monopolise a particular trade. Any charter granted to a company for any

particular trade, in my opinion, is in exactly the same position as a

patent granted to an individual for any particular machine or manu-

facture. . . , You stated that you yourself were possessed of a great

many patents. Are all those patents which you use beneficially for the

purposes of the public 1—No. I am speaking now more particularly

of the company of which I am chairman, the Electric Telegraph

Company, in which I have a large interest. Many of those patents

have been bought by us simply to avoid litigation ; it is always much
cheaper to buy a bad thing, and have it as one's own, than it is

to litigate it when it is brought into competition against you,

because though it may be a worse thing than you have already, yet

still, in other hands, it interferes very much with the monopoly you

have in respect to your patent. It is necessary for a patentee to

litigate the infringement immediately that it is put into practice, and

therefore he makes this calculation : As it will cost me £3000 to bring

an action against this man for an infringement of my patent, and he

offers to sell me his patent for £2000, I think I had better buy it of

him than incur the expense of the action. . . . Between the years

1837 and 1848, there were on an average 450 patents taken out

every year, for which a sum was actually paid at the offices for taking

out the patents of £217,460. The average now is upwards of 500
patents a year, which will make something like £250,000 paid in ten

years for patents ; this does not of course include the expense of ex-

periments and getting up specifications, and the enormous amount
which is expended upon law, and paid to patent agents, and in defend-

ing patents afterwards. It is impossible to estimate this even

approximately, but it must be very enormous. How is that money to be
recovered by the patentee ]—It can only be recovered by taxing the

community to that extent. A man always calculates his profit accord-

ing to what it cost him to manufacture the article. If he has paid

£10,000 for his patent, it is quite clear he must receive interest upon
that £10,000 before he can make any profit; and if he has invented

half a dozen things, five of which have failed, and the sixth succeeded,

he must take the whole of the six into his calculation before he can

fix such a price upon his article as would give him a profit. It seems

to be admitted by the Government, and by all Governments, that it is

not fair to allow anybody to fix his own price for an article which he

sells : there is, I believe, generally a clause in most grants of patents

by which the public service is exempted from the operation of that

particidar patent, so that one injustice, the injustice of allowing the

seller to fix his own price, is met by another, which allows the Govern-

ment, as the buyer, to fix its own price in anything relating to the

public service. I will take, for instance, the case of the marine glue,

and Morton's patent slip, and several other cases, in Avhich the

Government have paid not the .slightest attention to the I'ights of the

patentee, but reserved to themselves the power of fixing their own
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price, which seems to me to be a kind of admission that the whole
system is one which is not quite fair to the public, as it is shown by
that that they do not consider it fair to themselves. I wish to call

the attention of the Committee to this fact, that it is generally supposed

that the clause in the Act of James, by which patents for inventions

were not exactly instituted, but continued, was introduced with a view

of encouraging invention. It seems to be rather an anomaly that the

Act which abolished all other monopolies should have instituted and
recognised this one. I have taken some trouble to look into the

matter, and I think it is quite clear that the object of continuing the

patent privilege to inventors only was for the purpose of raising

revenue, and not for the purpose of encouraging invention. There

were certain exemptions which were made in respect to monopolies

which were already in existence : there was one exemption which had,

in respect to certain charters, been granted for printing ; I believe

there is one monopoly still in existence for the printing of bibles and
prayer-books. There was an exemption in respect of saltpetre, gun-

powder, and cannon-balls. Now those manufactures belonged to the

King, and he sold gunpowder to the public at his own price, and main-

tained his monopoly simply for the purpose of revenue. There was

another monopoly of alum : the monopoly with regard to alum was
granted, originally, in the time of Henry vil.; it was granted for the

importation of alum ; but after that, a discovery was made by which

they were able to manufacture alum in this country, and the King took

the monopoly of this trade into his own hands. In 1608 there was a

patent granted for manufacturing it in England, and he of course

exempted that, when he abolished all other monopolies. The glass

monopoly, which was another exemption, was one granted to one of

the King's favourites ; and also that for smelting iron with coal ; that

was granted to Lord Digby. And there was another monopoly granted

in 1G25, the year afterwards, to the Duchess of Richmond for making

farthing tokens, which could have nothing to do with encouraging

invention. Immediately on the passing of the Act of 1624, a great

many of the most absurd inventions were brought out
;
patents were

granted for every one of them. There was one " for making compound

stuffs and waters extracted from certain minerals to prevent ships

from burning in fights at sea;" for that grant 40s. a year was paid

into the Exchequer. There was another "to multiply and make salt-

petre in any open field of four acres of ground sufficient to serve all

our dominions." There was another " to raise water from pits by fire."

There was another " to make hard iron soft, and likewise copper tough

and soft." There was then " an instrument called the Windmate,

very profitable when common winds fail, for a more speedy passage of

vessels becalmed on seas and rivers." There was one called "the

Fish-call, or Looking-glass for Fishes in the Sea, very useful for fisher-

men to call all kinds of fishes to their nets or hooks, as several calls

are needful for fowlers to call several kinds of fowls or birds to their

nets or snares." I give these as a specimen of the sort of things for

which patents Avere granted. I could give fifty more equally if not

more ridiculous. All these paid a yearly rent into the Exchequer,
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more or less. It seems to have been almost arbitrary what amount
should be paid, but those patents were granted on payment of a yearly

rent ; so much so that it was supposed, and it is stated by Macpherson
in his Annals of Commerce,, that the King derived £200,000 a year

from those patents wliich he had granted. Not only did he grant

i:)atents for inventions so absurd as these, but he granted patents,

among other things, for publishing lists of the prices of different

articles ; a patent for importing horses, another for exporting dogs,

another for bringing water to London ; and there was one, I believe,

for letting out sedan chairs, and various monopolies of that kind ; so

much so, that there was a great deal of discontent in the public mind
with respect to all those monopolies and pri\dleges which were granted.

Accordingly, in the year 1639, there was a proclamation—the date of

the Act being 1624—in 1639, fifteen years after the Act was passed,

there was a proclamation abolishing a great many of those privileges

and patents. The preamble of the proclamation states, that " Whereas
clivers grants, licences, privileges, and commissions had been procured

from the King on pretences for the common good and profit of his

subjects, which since, upon experience, have been found to be preju-

dicial and inconvenient to the people, and in their execution have been

notoriously abused, he is now pleased to declare these following to be

utterly void and revoked." Then there follows a long list of privileges

and commissions which had been granted, and among others, it states,

" All patents for new inventions not put in practice within three years

from the date of their respective grants
;

" so that it seems quite clear

that the object of the patent privilege for inventions, which was enacted

in 1624, was not so much for the encouragement of inventions as for

the purpose of raising a revenue independent of Parliament altogether.

... I have heard of a great many plans to avoid law expenses j I have

myself been engaged in, and had the management of, very large under-

takings, where the object has been in every possible way, and by any
practicable arrangement, to avoid legal expenses. I have always

found lawyers enter most readily into any such arrangements, because

the)^ ai'e quite satisfied that your attempts to avoid law generally end
in more litigation than you would have in the natural course of

things. [!] . . . The first tiling an inventor does is to take the invention

to a party who is engaged in the trade to whidi his invention refers.

In nine cases out of ten he sends him away ; he then shows it to some-

body who does not understand anything at all of the trade ; that has

liappened to myself. The parties who take it up are not in the trade,

and they l>ring out the invention in opposition to the trade themselves.

They have great difficulties to contend with, and it must be a very

good invention if it succeed. I think experience will show that in

most cases where any very large and extensive improvement in manu-
factures has taken place, it has not been through people engaged iu

the trade, but people totally distinct from the trade itself. ... By
means of the patent system you create two distinct interests—the interest

of the M'orkman in opposition to the interest of the master. The natural

course would be, and what I think is the fair and proper relation

between master and servant, that when the workman sees any improve-
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ment in any part of the machinery, he should tell his master of it ; and
if it is adopted, I think in ninety-nine cases out of a hundred, certainly

in every case in my experience a reward has been given to him, in

proportion to the utility of his invention or his improvement. If his

employer will not do that, he refuses at his own peril, for it soon gets
known that this workman has improved this or invented the other,

and therefore he is put at his real value. Every manufacturer is

anxious to get him into his employ, and he would command exactly

what is the real and proper value of his ingenuity in the labour market.
As the case now stands, instead of working in that fair and more
agreeable manner both to the master and to the workman, the system
is, that the workman is always setting his wits against his master to

supersede something that his master has got. Everything is now-

done by machinery, and unfortunately nearly everything under patent,

and there is no patentee and very few manufacturers who do not
hate the very sight of anybody who can improve or invent. They dis-

charge a workman sooner for inventing an improvement than for

anything else. They do not want any improvement made ; they want
to work by the machinery they have, and they do not want any im-

provements, because they know they will have to pay for those

improvements a monopoly price, or if they do not, they will be taken
from them, and sold to some one else to come into competition with
them. ... It is incredible the number of inventions which are made
which have been invented before. In the case of the Electric

Telegraph Company, the company hold a very large number of patents,

because they make it a rule, if a man offers reasonable terms, to buy
any invention, however bad it may be, sooner than litigate it. They
find it is much cheaper to pay black mail than to litigate an invention

Avhich may be set up against them. It has happened to us, not once,

but I think twenty times, that a man has brought to us an instru-

ment of great ingenuity for sale ; we have taken him to a cupboard,

and brought out some dusty old models, and said, " That is your

invention, and there is wheel for wheel, generally." Neverthe-

less he has, in fact, invented it. The ideas of several men are

set in motion by exactly the same circumstances. ... I will

not, at the same time, venture to assert that the Eoyal Society,

or gentlemen of great scientific attainments, might not be able to

discriminate in such matters. I think those gentlemen themselves

are far more entitled to reward than many of these inventors ; those

great scientific men are generally the originators of all great inventions

which are made. They undergo a great deal of labour, and are at

great expense of time, and they discover certain scientific principles,

which principles they disseminate without fee or reward. They are

published in Mechanics' Magazines, and all the papers which mechanics

read. Those men adapt them, and then come for a patent to obtain

the reward. . . . Do you think the stimulus of the patent system

necessary for the purpose of producing inventions useful to the com-

munity ]—I must say I do not think so at all. If one looks back to

the times when the most important inventions were produced, they

were all made without any patent at all, so far as we can discover

;
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for iustance, arithmetic, writing, and all the first great inventions to

which we are all so habituated, tliat we scarce think they have been

invented any more than the flowers or the trees : they were mighty

inventions in their time. All those were produced without any

stimulus of patents. ... It appears to me that it is the natural bias of

man's mind to go on improving ; improvements do not come all of a

sudden. An invention does not come on a sudden ; it is born of the

various elements by which a man is sun'ounded. If a man lives in a

factory his mind is naturally turned to the improvement of every pro-

cess he sees, and no manufacturer would fail to improve that process

;

no mechanic would fail to make suggestions to his master for the im-

provement of that process, even supposing there were no patents at all.

All the great inventions now are made without patents. ... I do not

believe that if you were to promise to Mr. Stephenson ©r Mr. Brunei

a monopoly in engineering inventions, you would stimulate them one

bit more than they are now stimulated by the honourable rivalry

which they have one with another. You stimulate the making of

bedsteads, and beer, and belts, and bands, and blocks, and bedding,

mentioned in the Index to Patents, and all that kind of thing, but you

will seldom find a patent taken out for any wonderful and extra-

ordinary public improvement ; it is simply those trivial things which

patents are obtained for. If your Lordships Avill take the trouble of

looking over Carpmael's Index, you will find the absurd things which

patents do encourage ; and it is something humiliating to know that

people think it worth their while to take out patents for them at all,

and that there should be a law to enable them to do it. . . . If you
admit patents at all, I have no doubt that there are many tribunals

far more competent to judge of the merits of a patent than those

before whom they are now argued. . . . We have expended nearly

£200,000 in buying patents and litigating them ; but we find, after

all, that die original patent is by far the best, and the most suitable

for practical purposes. You gave a large sum for that patent, did not

you?—Ye.s, £140,000. . . . Among those patents which you say are

useless in themselves and alone, have not you found some which you

have applied to your own advantage 1—Yes ; there is one patent of

Mr. Bains, for which we gave £8000 or £9000 ; although it did not

quite come up to the expectation we formed of it, it has proved useful

in combination with other patents.

Letter from the Recorder to the Mayor of BiRMiNGnA>[.

44 Chancery Lane, London,
6</i November 1850.

Tt is quite clear that the whole system of our patent laws requires

revision. It had its origin in times very diff'erent from our own,

when the principles upon which it ought to be framed were little

understood and less regarded. ... I scarcely need remind a gentle-

man so conversant with the commercial history of patents as you must

be, that an inventor, instead of arriving in port when he has completed

his invention, has to encounter most of the difficulties and all the
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perils of the voyage—difficulties and perils which he has the more to

dread, inasmuch as it rarely happens that he is well fitted, either by
nature, education, or circumstances, to cope with them. The structure

of his mind, the training, the habits of life, and very often the humble
position and scanty means of the inventor, place him under great dis-

advantages in the struggle which he must undergo before he can bring

the most valuable invention into such public use as shall make it yield

him a profit. For this contest a new set of qualifications must be

brought into action. The party who bears the expense of a patent,

who works it, and protects it against invaders, should be in possession

of considerable capital. He should be a man of enterprise and wide
connections ; he should be endowed with commercial courage, steeled

against a weary course of disappointments and pecuniary losses, and
ready to follow his adversaries from court to court. In short, he

should be gifted with unvarying resolution, and an eye steadily fixed

on ultimate results. He must be content to be ridiculed as a wild

speculator until the patent becomes a source of profit ; and when that

event arrives, he must forthwith expect to be robbed by pirates, con-

sisting, not unfrequently, of the very individuals who had made him
their butt. Nor must he forget that the law itself is an ally, sometimes

dubious, and always costly—doubt and expense being legal incidents,

capable perhaps of diminution, but which I fear it is beyond the reach

of human wisdom ever to abolish. As, then, to' invent demands
capabilities distinct from those required to carry an invention forward

to commercial success (and not a little repugnant to them), it should

seem very much to be desired that pro\asion should be made for

enabling these tasks to be readily separated, so as to be undertaken by
different hands. It is obvious that the present state of the law raises

great obstacles to this division of labour between the inventor and the

cai)italist. ... It must then, I apprehend, be tolerably clear that some

institution is permanently required of the nature of an inventors' mart,

in which, for a limited period, inventions may be deposited with a

similar privilege to that proposed to be conceded to the exhibitors of

next year. I am very sure that such an institution would be hailed

as a great boon by our fellow-townsmen, among whom, as you well

know, are to be found many individuals whose inventive talent is

not combined either with capital or the other requisites for commer-

cial success. ... jM^- T). Him..
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Extracts from The Report of the Commissioners AproiNTED to

INQUIRE INTO THE WORKING OF THE LAW RELATING TO LETTERS

Patent for Inventions. 1865.

Bennet WooDCROFT, Esq., F.R.S., superintendent of specifications.

—

I tliink that if there was a simple mode of quashing bad patents it

Avould be a great improvement. I think that that is a most important

thing. The system of preliminary examination has been tried and

found wanting. It is in operation in Prussia. It is now going on

in America at an enormous expense, and the Chief Commissioner

wrote me to say that it was a very inadequate system, and a very

unfair one, that a man's patent might be knocked on the head the

next day. . . , There are a great many patents which I may call still-

born, and nobody takes any notice of them
;
you would have a coroner's

inquest sitting upon still-born children ; but in the other cases it is

only where there is a mischievous patent, a bad patent, where a man
forces what belongs to the public upon the public again ! the public

detect it very soon, and it can be put all right. A scire facias is a

very expensive round-about process. If an invention has been clearly

published and given to the public, I think that it belongs to the

public, if it can be shown that it has been published in an English

book before; I can recollect cases of that sort, . . . The patentee

must have one of the machines at work in the country before the end
of two years 1—Yes. That is a very unfair law. If an Englishman

takes out a patent in one of those countries for a steam-engine, he

must carry a steam-engine over and have it at work. ... I may
mention the extraordinary invention for wool combing instead of

carding. From a fleece of wool you can separate the fibres and take

all those of equal length from the longest to the shortest and lay them
side by side separately. It is a very curious machine. The poor man
who invented it died deeply in debt, and he had been labouring, to

my knowledge, for twelve years ; it was only durmg the last few years

of his patent that he could get it to work.

Mr. Grove.—The best patented inventions are frequently those which
come latest into use 1—Yes. The poor man in the instance which I

have named had struggled and lost a large sum of money by it.

William Carpmael, Esq., a patent agent.

—

Mr. Attorney-General.—
Is not the opponent very frequently, I might almost say generally, the

holder of a patent ?—Very commonly.

Chairman.—Does it ever happen that opposition is raised at this

stage by manufacturers or other persons who may consider that they

would be impeded in their operations by such a patent being granted

for tlie particular article 1—No ; I hardly know an instance. ... On
the other hand, the law-officers have said to me, True it is, there are

matters here which will interfere with your patent if they are worked
witliout your license, but there are also other mattei-s here which are
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represented to tne to be sucli important improvements, that it is my
duty to grant the patent, and leave the parties to their remedy. . . .

Mr. JFaddingtoii.—It is only in a very clear case that the law-officer

refuses the application of an inventor ]—Yes. . , .

Chainmin.—If, in the great majority of cases, as I understand from
your statement to be the fact, there is no opposition, what security

against abuse is gained to the public by the circumstance of this

inquiry taking place 1— That the grant is made upon an intelligible

document—beyond that nothing. . . .

Sir H. Cairns.—As an alternative I put to you this proposition : Do
you consider it desirable that before a patent is granted there should

be a preliminary public investigation into the merits of the invention

which is alleged, its novelty, and every other detail with regard to it

which would constitute the validity of £» patent when granted 1—That
would be, in fact, according to my judgment, trying a patent cause

before a man gets his patent. ... I can imagine this state of things

arising, that if such were the practice, there would be very many cases

of trade and individuals in trades constantly opposing, so that none

but a rich inventor could ever hope to get a patent against such a

phalanx of opposition. . . . Parties in the particular trade would
always oppose the grant of a patent. I might mention one town, with

respect to which it is not too much to say that no invention could ever

be applied for without a certain body in that town coming down and

opposing it. . . .

Mr. Gh-ove.—Would you grant a patent without any restriction for

anything which the law now calls an invention or an improvement,

provided it be fairly described on the face of the specification]

—

Undoubtedly. I believe that that is the least of the evils ; that it is

better to grant a patent upon the risk of the inventor as to whether

his invention is new and useful than to attempt to investigate his

invention, which may never come to anything, and yet if the investiga-

tion is made in every case it would cost a great deal of money without

a proportionate benefit to the public or to the inventors. . . .

Sir JF. Erie.—How is it that there are large bodies with large funds

and great skill ready to contest every patent unless the patent is an

enormous nuisance to them?—Whenever a patent is of large value

and absorbs a large portion of that particular trade, and manufacturers

have to pay a large patent rent if they wish to use it, they count the

cost of paying the patent rent or fighting the patent, and endeavouring

to get it without. That is in the case of a successful and valuable patent,

but there are persons who are ready to fight every patent 1— I have not

found it so in practice ; that is not so in any branch of manufacture, so

far as I am acquainted. There are occasions where a trade will join

together in a common purse to fight an important invention, but I do not

know any such instance as your Lordship has suggested. . . . There is

nothing in the present law which would enable you to do it ; it must be

by Statute in some shape or other. . . . Does it exhaust the question of

novelty to look through publications'?— They have the specifications

of this country, of France, and of every other country. Does that

exliaust the question of novelty ; might there not be a prior user of

VOL. II. 5
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an invention of which you would not find any trace in publication %-

It would not exhaust it at all. The same manufacture might be carried

on even within 100 yards of the examiner, and he know nothing of it

;

in fact, an examiner could never be informed of all that was being done

in the workshops of the country ; such preliminary investigations could

only be carried on at a large cost to the country, and yet be of no use

afterwards in the investigation when the patents come to be tested in

a court of law. . . .

Mr. Grove.—You would grant a patent for a thing, although it was

notoriously old to the knowledge of the parties granting the patent and

to all the world. You prefer that as the least of two evils 1—That is

the least of two evils, so far as my knowledge goes, as no one can be

injured by a patent that is notoriously old. ... I think that a number
of unimportant patents being granted is a small evil compared with a

preliminary investigation of each application. . . .

Sir W. Erie.—Does not the whole of that exclusion of frivolous

patents depend upon the skill and integrity of the patent agent 1

—

Very largely. Assume an unskilful or an unconscientious patent

agent, a multitude of frivolous patents would be poured inl—It

does not depend primarily upon the agent, but upon parties who are

determined if they can to get a patent. There is no obstruction

which you can put upon certain men which will stop their having

patents if they can by any possibility get them. . . , You will very

commonly find, that wherever a patent agent raises objections or

difficulties against a party taking out a patent, he goes off" and gets

one himself. Men have such an affection for what they consider a new
invention, that nothing will stop them from getting a patent; they

will not investigate, they will not take the ordinary care of a man of

business. There are certain classes of inventors, or men who imagine

themselves to be inventors, whom you cannot restrain from taking

patents. ... I do not think that there is any great evil to the public

;

the evil is to the parties who are silly enough to incur the expense of

them. . . .

Sir H. Cairns.—Suppose that I have been manufacturing by a par-

ticular process for the last twenty years, and that according to that same

process I have filled my repositories with a large stock of goods, and

that a few weeks ago, without my knowing anything about it, some

person has gone and got a patent for that identical process which I have

been following for twenty years past, and that having got that patent

he sends me a solicitor's letter, to inform me that he is the proprietor

of that process, and that no person else must use it, and that he under-

stands that I have filled my shop with goods made according to that

invention, as he terms it, and that he will commence proceedings against

me unless I surrender, or pay him a royalty ; is not that an evil 1—
It is an evil ; but it is the same as with any other property. A man
may make a claim to it, and you must resist it. You would answer

by your solicitor, who would say, " My client has been doing that which

he is now doing for twenty years, and therefore he declines taking any

notice of your communication." But it might result in a lawsuit 1—
It might result in a lawsuit ; and if he added, " And you are at liberty
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I come and see how he has at all times manufactured the article," I
'1 not think that the claimant would proceed with a lawsuit if he had
II honest adviser ; and if he did, the costs to the manufacturer would
e very small indeed if he confined himself to the one sufficient defence

—that he had done the same thing long hefore the date of the patent.

Mr. Grove.—Take the case of frivolous patents as there are now,

such as a patent for a shirt frill, or for the shape of the rim of a lady's

bonnet. Suppose that the patent is taken out for certain new fashions

ill bonnets, or in shirts, and that the patentee writes and says, "This
is my invention j " it is an invention for a very minute thing, and a

iisiderable sum of money may be thrown away in defending your

right to have these shirt frills, or these ladies' bonnets %—I know of

no remedy for those sort of things at all. ... I advise every manu-
facturer, as part of his library, to have a copy of every specification

that comes out relating to his particular manufacture, and that is one

of the greatest benefits of publishing the whole of the specifications.

. . . No profits are made out of the printing ; those documents are

marvellously cheap. . . .

Chairman.—Do you consider that the expense which is at present

incurred in taking out a patent operates as any considerable limitation

upon the numbers taken out 1—I think not. I think that the first

cost now errs on the side of being too small, rather than of being in

excess. . . , The first payment is £50 at the end of the third year.

. . . We may take it, I think, that irrespective of any fees which may
be paid to the patent agent, the expense of getting a patent in the

first instance, in an unopposed case, would be about £25 or £30 ]

—

£25, and if it is opposed it would be about £30. The stamp-duty in

getting a patent, including the complete specification, is £25. . . . If

it had been put up higher in first cost we should have had less of those

patents which Mr. Grove has referred to, namely, for frivolous matters

which we should all be glad to get rid of. I think that we should

have less of them if the inventors had to pay for them. I ventured to

predict before the Committee of the House of Lords in 1852 that we
should have a large quantity of those patents, and we have them, and

that is by reason of the very cheapness at the outset ; but I do not say

now. Go back to a large sum, though I advocated a larger sum in those

•lays. . . . There might be modes of dealing with patents by which

you could call them into question inexpensively ; that is to say, less

expensively than by a writ of scire facias. ... A very expensive

remedy. ... It is an expensive process, and the party who puts the

Crown in motion, if successful, gets no costs 1—Just so ; he gets the

pleasure of working the invention with the rest of the public, he being

a public prosecutor out of his own purse. ... I can remember a time

when we used to go into Court to try a patent cause in a comparatively

simple way, and there was not half the paraphernalia which there now
is. We got through it in the course of a few hours, and people were

quite as well or more satisfied than they are now when we are three

days or a week in trying a patent cause. . . .

Mr. Waddingtm.—Are not proceedings by scire facias very rare ?

—

In modern times they are very rare, because the patentee has the reply.
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Formerly the Crown had the reply, so that up to a very few years ago

no patents ever stood a writ of scire, facias. . . . The new system of

pleadings as carried out largely increases the cost of patent actions

coupled with the circumstance of the publication of all the specifica-

tions, which allows of a mass of supposed defence being readily got up,

and thereby largely increases the expenses. ... I presume you mean

that a reference is made easily to those various specifications by

industrious and ingenious persons, who see whether from a great mass

of specifications they cannot pick up some one or more which may bear

upon the case, although they may not have been in any one's contem-

plation at the time of the infringement ?—Precisely.

Leonard Edmunds, Esq., clerk of the patents.

—

Patent Agents.—
The patent agents have become a numerous body, but they are under

no discij^line or control whatever, either as to conduct or capacity.

... I would suggest that all patent agents hereafter admitted to

practise in the Patent Office should undergo an examination by

the Incorporated Law Society to test capacity, the Society being

empowered to call in one or more mechanical engineers to assist in

the examination. That patent agents should be formally admitted to

practise in the Patent Office by the Master of the Rolls, on certificate

of the Incorporated Law Society, as solicitors are admitted in Chancery.

That they should take an annual certificate. . . .

William Spence, Esq., a patent agent.

—

Mr. Gi-ave.—Have you

found in your experience that the cheapness of patents has induced a

number of poor people to give uj) their normal trades and occupations,

and that that has led them to dangle for some years after au imaginary

invention, or at all events an invention of very little value 1—Yes ; I

am by no means an advocate for cheap patents. , . .

Lord Overstone.—You think that a patentee is the best judge in the

first instance of the utility or novelty of his patent ; he forming that

judgment subject to the consequences of judging erroneously ]—I think

that the present system of taking the grant upon his own responsibility

as to all those points is the best. . . . Do you consider that greater

facilities ought to be given than at present exist for the repeal of invalid

patents 1—Yes ; I think so. I think that is required as a sort of

balance to the present system of granting a patent on the allegation

made by the applicant. ... It has appeared to me for some years that

we have been getting into an artificial mode of trying these cases by
an excess of scientific evidence. . . .

71/?-. Fairbairn.—You prefer the evidence of practical men to that of

scientific men 1—Yes, I do. . . .

Mr. G-rove.—Suppose the case of two parties who raise an issue and

whose interest it is to impede and obstruct one another, those parties

have, or one of them has, funds at his command, and it is thought

more desirable to have scientific evidence, because it produces a greater

effect upon a jury, you could not, I suppose, by any law, prevent them
from having that scientific evidence 1—No ; but I think it produces
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more effect upon juries than upon the Court, especially assuming the

Court to be strengthened by the aid of scientific assessors. . . .

Chairman.—Is it your opinion that in practice inconvenience arises

from patentees refusing to allow other persons to use their inventions

' 'U the payment of a certain sum 1—Occasionally. You think there-

i'lre that there is an abuse to remedy if the remedy can be found]

—

Yes ; I think so. . . . In the case of a compulsory license being

matter of law, the need for it would very seldom arise, for I think

the fact of its existence would prevent the necessity for the exercise

of the law. ... I think that a patent monopoly is of that nature

that the patentee is supposed to be willing to give the public the

benefit of his grant, in the exercise of it. . . . There are cases in

which the patentee would resist any amount of price. ... In the

present day there are not many for broad principles ; the greater

number are for improvements, are they not 1—They are for improve-

ments, but still they often involve broad principles. It is to be

remembered that, owing to the extension of commerce, an invention

which is scientifically narrow may be commercially broad. . . .

John Scott Eussell, Esq.—You have probably had to defend

itents of your own ?—No ; I have not defended any of my own. I

Ive never made of mine more than a mere registry of priority of

ivention. I have not made mine a source of money, but I have

suffered in this way from patents : I have gone on in the course of my
business, doing my ordinary work, and I have found other people

taking out patents for what I was doing without calling it an inven-

tion, and then prosecuting me under the patent they had taken out

for my own inventions, and it appears that there is nothing to prohibit

them from doing that. But if you were able to prove that you had
been carrying on an invention, whatever it might be, at the time when
the person claiming to hold a patent for it took out his patent, would

not that relieve you from all difficulty in the matter 1—It would only

give me the pleasure of defending a lawsuit. ... I should be very

glad to see the patent laws entirely removed, but I fear that that would

be attended with injustice to many other people. I am afraid that we
cannot altogether do away with all right of a man to his inventions,

and therefore I should be most happy to put all my inventions into

the same kettle with the rest of the world, and leave the matter free.

... I will, with your permission, make a suggestion of a practical

nature upon that subject. At present, shall I say, the officers of the

Crown make a bargain for the public with a patentee. They say, If you

will give us your invention, we, on the part of the public, will give

you a practical monopoly for a certain time. I think that it would be

good to add to this first of all a power of discrimination, and, secondly,

a power of making a price ; that is, making a bargain in which price

should be an element.

Sir William Erie.—You mean a compulsory price?—Yes. For

example, suppose a preliminary court of some kind has been consti-

tuted, a man brings forward an invention for an improvement of iron,

and the preliminary court sees no reason why it might not turn out a



278 Royal Commissions Report, 186 o-

very valuable invention. Now I complain that you give to this man
an unlimited monopoly, and leave him to make any use he pleases of

it. I ask you to make a wise bargain for the public, and to say. Very

well, we think it good ; we will not give you an unlimited power, but

if you will say that everybody shall use this at Is. a ton, we think that

the public might be benefited by it, and we therefore will grant 3ou
your patent in consideration of a fixed license to use it at Is. a ton.

I say that if you make a bargain, as you do now for the public, I should

like you to make that bargain better and more thorough. If I gather

your meaning rightly, the two amendments of which you have expressed

yourself in favour are these—first of all, a preliminary investigation

before a patent is granted, and next, what is generally called a system

of comjjulsory licenses, by which a patentee should be precluded from

keeping his patent for his own and sole use 1—With this addition, that

of fixing then and there the preliminary price. ... I do not wish at

all to conceal the great difficulty of that case, but I think it most

desirable. I do not see why a public Court should not be constituted

in which that case might be thoroughly tried, and in which it might

be tried with this pecuniary bargain or limited license as one of the

issues to be tried. ... If they were so discontented I should refuse

to give them a blind monopoly ; and let this be remembered, that they

come asking you to give them an unlimited power over me ; for if I,

by any chance, happen to stumble upon their invention, and come to

you, I think you would have a right to say, I must see what use you
are going to make of your power before I give it you. . . . Many most

meritorious inventors under the i)resent patent law are utterly ruined,

enrich others, and never pocket a farthing themselves : therefore the

present law is as unjust as a law can be in its practical working. . . .

I think that the unlimited power given by a monopoly to an inventor

has this practical effect at present, that when an invention has been

made the subject of a patent, everybody shrinks from it, everybody

runs away from it, everybody avoids it as an unlimited evil, because

the person who has the monopoly can subject you to a most expen-

sive prosecution, and can charge you a most inconvenient sum for

what you have done, and can punish you in every way for having

touched his invention ; whereas if you would take away that power
of unlimited monopoly, and tie him at once to a small limited sum
which he would have power to levy, the inventor would have this

great advantage, that nobody would be afraid of touching his

patent any longer, and instead of avoiding the patent because i*

was a patent, knowing that we should only have to pay Is. a ton

for a very great benefit, we should at once examine the patent,

take to it kindly, and prosecute it as far as we could, knowing what
the limit was of the difficulty and risk that we were encountering

;

and so, I believe, you would make the public take kindly to patents,

instead of regarding them as a great evil. . . , Do you mean that at

present the dread of approaching a patentee is so great that persons

prefer to forego the use of an invention which may be very convenient

to them in their business, rather than make a mere application to a

patentee to know what he would charge for allowing his invention to
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be used %—That is continually the case, and for this reason, that the

very application that you make to the patentee immediately raises his

ideas, and immediately makes him conceive that he is going to get a

a great haul, and that immediately puts you into a difficulty, and to

a correspondence which will probably cause you great inconvenience

hereafter. ... It certainly is the object of many patentees to get their

patent tried, and it is the object of many other patentees not to allow

their patents to be tried, but to constitute them practical monopolies.

If, therefore, a man encouraged a new invention, it is very probable

that the first use that would be made of it would be to turn it against

himself. The circumstance of my having cultivated a man's patent

would put it into his power, when I had devoted a great deal of atten-

tion to it, at once to come down upon me with a very heavy charge,

unless I had made, from the beginning, some special bargain with him.

... I think that a Court composed of a good lawyer, one or two good
mechanics, and one or two good chemists, could filter the mass of

patents to a very great extent, and could, at first sight, render to

an enormous number of inventors a great benefit. ... In a case

where the value of the patent was a matter of doubt they would

grant a patent %—Yes. ... I propose to make it more of a bargain

than it is, and that you should say. Now, we are willing that this

should be a monopoly, provided you make it very beneficial to the

public at the price at which you offer it ; we Avill give you a patent

for a new process of making iron if you off'er it to the public at

Is. a ton, but if you ask from the public £1 a ton for it, we will

not give it you. ... I complain of the authorities who grant a

patent making a bad and blind bargain for me. I think that they

make a one-sided bargain for me, and I want them to make a better

bargain for me.

Lord Overstone.—You mean for the public 1—. . . A patentee looks

generally to a much larger use of his patent- than afterwards takes

place, and therefore if you fix it, say at Is. a ton for a new mode of

manufacturing iron, a man knowing the number of millions of tons

that are manufactured in this country, and sanguinely believing in the

value of his invention, would, at that moment, be willing to make a

very low and good bargain with you ; whereas, if he has found some

person unknowingly using his patent, and being caught in a trap, he

becomes immediately unreasonable and exorbitant. ... If you grant

a patent, you, representing me (the public), I should insist, before you

part with my liberty, upon your making a good bargain for me. . . .

Lord Overstone.—With regard to the interests of the public, is it not

the fact that patent monopolies are granted for two purposes, one to

stimulate the activity of inventors, and the other to secure to the

public the publication of their discoveries 1—Yes ; for both purposes.

Do you think that your plan would be as efficient to accomplish those

two results as the present state of the law ]—I think more so. . . .

The patentee would be greatly benefited by a discriminative patent.

... I know very few men whose inventions are worth anything, who
do not desire to have discriminative patents granted instead of indis-

criminate patents. . . . That which was manifestly not new and
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manifestly not useful ; those are the two cases in which I should reject

patents. ... I think that they ought to have a moderate and fair

stimulus. I do not think it is for the good of the public that when a

valuable invention is discovered, some one man only should be per-

mitted to manufacture it. I am quite sure that if half a dozen houses

were permitted to manufacture an article, even although paying a large

patent right to one, that the improvement of that article would advance

much more rapidly. . . . There are a great many patents of that kind

taken out for boilers of steam-engines, and boilers of steam-engines

admit of a very enormous variety of shape and proportion without

damaging their efficiency. The consequence is, that it is hardly possible

at this moment for a man having to scheme a boiler for a new situation

or new circumstances, to avoid putting his foot in doing so into a trap

which somebody has previously set for boilers. It does not follow

because it is a patent that there is any merit in it ; it does not follow

because it is a patent that it should not suit some particular circum-

stance which may arise, and yet as an invention it has no merit at all.

I would say, therefore, that nearly the whole of the patents for the

boilers of steam-engines at this moment are of no practical value to

inventors or to the public, but they are continually getting every man
who makes a boiler into a scrape with some patentee, because almost

every conceivable form of boiler having been previously patented, and

bit of a boiler, one cannot make any sort of boiler without infringing

some man's patent. That is the case of the most numerous and most
valueless patents, which are yet full of injury to the public, and do no

good to the authors. . . . After you have got one good screw with the

largest possible merit of contrivance, you could invent 150 other screAvs,

every one of which should diifer from the original, and no one of which

should possess any real merit ; and yet it w^ould have this effect, that

you could not set about making a screw for any particular case without

infringing some one of those 100 patents, and that is an unmitigated

evil. . . .

Vice-CIuincellor IFood.—Suppose your scheme were adopted, would
it not have this great advantage, that by a system of compulsory

licenses you would encourage the invention of real improvements,

because a person, as you are aAvare, by the present laAv, cannot for

fourteen years use an improvement unless he has a license to work the

original patent ; and would not your scheme, therefore, if adopted,

very mucli facilitate improvements by giving parties an opportunity

to bring tlieir improvements into immediate action ]—I think it would
very much facilitate them, and in this way : You might see a very

valuable patent, and you would say, Now I cannot take that, because

some person says, I have patented this, which is a little bit of that

;

but if I knew that I could get that for Is. or £1 a ton, I should

immediately add this to that ; and so you might have a machine which
was overlaid by thirty or forty patents ; and provided those thirty or

forty patents were, as I have supposed, at Is. a horse-power, or Is. a
ton, or some such easy price, every man's invention could in this way
be instantly brought in to help every other man's invention. If I were
to undertake a negotiation of that kind, involving half a dozen patents^
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I do not believe that I should ever make an arrangement with thtm
all to enable me to introduce the invention. . . .

Chairman.—Do you consider that in such a Court as you propose

there ought to be any one to represent the interests of the public as

against an intending patentee, because otherwise a patentee would come

with a strong ex parte case, and there would be no one to state what

could be said upon the other side ]—I think that a Court consisting

of a lawyer, two mechanics, and two chemists would, from their very

nature, sufficiently represent the public interest. There is an aversion,

I think, in tlie minds of skilled men to admit that to be an invention

which is of no value, and I think you might consider those four or five

officers of the public sufficiently the friends of the public, and I think

you might, therefore, entrust them with the making of the bargain.

... I have no doubt that the value of a discriminative patent would

be reckoned so. great that the fees of such a Court would be paid with

the greatest pleasure in order to obtain a discriminative patent. There-

fore the Court would be able to appoint two competent persons to

report to it whether an invention was prima facie useless, or not new,

or only a trivial matter. . , .

Vice-Chancellor Wood.—You are of opinion that that, coupled with a

moderate license, might diminish the tendency to litigation 1—Yes.

I think it would bring the public and the inventors together, for it

must not be forgotten that at the present moment the public and
inventors view each other with a kind of hatred, and I want to bring

them together. I think that nothing but making them reasonable will

bring them together. . . . Therefore it would not only be taking upon
itself to declare that an invention is sufficiently valuable to deserve a

patent, but it would also declare the precise degree of value to be

attached to the invention 1—A price is to be fixed that will allow an

inventor to live on the user. . . . Has it at all occurred to you to

consider patents for products for which the inventor has seen a small but

limited use, and that the product has been applied to an unforeseen use,

and has produced immense profit which was never anticipated t—Yes.

You are aware, probably, with regard to the screw, that six or seven

patentees did combine, and divided the profits arising from all the

patents in proportion to what was considered to be their respective

merits 1—Yes ; and I am obliged to you for suggesting that example

to me, because they did in the end agree upon the great screw

question just to do what I am now recommending. They appointed

arbitrators, and among the half-dozen rivals they had great difficulty

;

but with difficulty they screwed them all down to a moderate special

royalty, and the moment they had done that, this unromunerative patent

became a prosperous one, and they all divided a little money. I believe

that you would, by moderating the charge made by the patentee, effect

a union between the public and him, which is wanted. . . . Have you
known cases of patentees with a good patent, and in which there has

been what may be called a dishonest attempt to destroy it 1—Yes ; I

have known both on a very large scale ; for example, there was the

great hot blast case. I was engaged in that from the beginning in the

capacity of arbitrator; and in that great hot blast case the whole
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litigation arose from the ironmasters, who were making enormous sums

of money, wishing to get rid of a very small patent rate per ton, which

had accumulated to an enormous sum in consequence of the success of the

patent. The expenses in the hot blast patent case amounted, I should

think, to more than £100,000. . . . There was the famous case in the

wool trade. A large number of men engaged in that trade combined

to litigate that patent ; and at the same time that they combined to

litigate it they combined to evade it, and to use machinery derived from

it. They intended to evade the patent, and by a combination there was

an evasion practically of the patent. An-enormously expensive and mas-

sive litigation followed, and they drove the owner of a most valuable

patent into much easier terms than he deserved, and after they had got

it into their own hands they made enormous sums of money of it.

Sir W. Erie.—They made enormous profits after they had got it into

their own hands %—Yes, The merit of that patent was, I believe,

unknown until Lister's invention brought it into great practice %
—

Quite so. . . .

Lwd Overstone.—Suppose the case of a person travelling in some

comparatively barbarous country, who observes a process which he is

sagacious enough to know is really a most important medicinal process

unknown in this country, that he possesses himse'lf fully of the nature

of it, has practical evidences of its effects, and brings it to this country.

Do you think that such a service as that should entitle him in justice

to some patent privilege upon grounds of public policy 1—I think it

might entitle him to a public reward, but, as a matter of policy, I should

not therefore extend a privilege to imported inventions. I think the

cases put are very strong, but very exceptional. . . .

Mr. Crrove.—That is to say, you would make it incumbent upon a

patentee, when he came to make his second payment after the three

years, to make out a case before a Court, and also at the end of seven

years, and so on 1—Yes. I hold that that is not a new principle, for

you at present do it beyond the fourteen years.

Chairman.— "With this difference, that an extension beyond fourteen

years is, as I take it, altogether an exceptional proceeding, and a very

rare one ]—Not rare. The applications are extremely numerous, but

the cases which are successfully established are comparatively few. . . .

Mr. John Platt, a very large manufacturer in Oldham.—It has

been sometimes stated that the price of a patent in a very great

measure has prevented a poor man from taking out one, but I believe

that that is entirely a fallacy. I know from my own experience, as

I am often in communication with working men who have any inven-

tions, that the price of a patent is never any difficulty, and the money
is always found for them. ... If a proper preliminary investigation

was made by scientific men, nine out of every ten applications in my
oj)inion would be refused. ... It is positively dangerous for a person

engage<l in business in a large way as I am, considering the number of

patent.s that are granted so indiscriminately, I say it is very difficult

fur a person to carry on business at all, for the present system seems
to be to grant to all applicants patents, leaving the parties to fight it
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out in the country afterwards as to whether there is novelty or

not.

Mr. Gi-ove.—Would you carry out the question of the value of the

invention to any extent. Suppose, for example, a very frivolous

invention, such as an inkstand of a new shape, would you grant a

patent for that, or for a toy 1—I do not say absolutely that. But that

is the question, whether you would put any limit, or grant patents for

any things, such as tooth-brushes or hair-brushes ]—I should certainly

refuse frivolous patents such as those indicated. ... It is your opinion,

then, that a tribunal might be constituted, consisting partly of judicial

knowledge and partly of technical knowledge, which should be sufficient

to exercise a complete control over the question of the novelty of a

patent, and in a manner to be satisfactory to the public 1—I think so.

When patents are opposed I know that very great good has resulted

;

for when the cases have come to be tried, the knowledge of the opposi-

tion has been of very great service, as the parties have been then

obliged to give a more detailed description of the inventions they are

applying for, and that has limited them very much in their applica-

tion. ... I think there are so many patents granted that it is a great

question with me, I confess, if patents for these combinations are to be

granted, whether it would not be better to abolish the patent laws alto-

gether, as it becomes such a nuisance in conducting a large business. . . .

Sir W. Erie.—There are two classes of patents, patents for products,

and patents for improvements in machinery. As to the last, where it

is a new combination of old parts, you would exclude that claim from

patent right ]—Yes.

Mr. Grove.—For instance, the jacquard loom you might call a com-

bination of old parts, because no part is absolutely new ; but you

would hardly say that the jacquard loom was not a good subject for a

patent ]—No ; but it is a new application. . . .

Vice-Chancelli/r JVood.—Are there not some large manufacturers who
like to keep the monopoly of a patent in their own hands, who obtain

money and go on manufacturing without granting licenses to others ?

—

Yes ; and I think it is a very unwise policy, and it often gets defeated.

... I might, for the sake of illustration, take Mr. Whitworth's gun

;

in a case of that kind he might wish to keep it entirely in his own
manufactory, and refuse to let any one take out a license, and in

refusing to do that great public injury might result ; but still, that is

a very extreme case. In every sort of monopoly right a complete

power over the monopolised articles is invested in the holder of that

right, but the ordinary price is found to be a sufficient inducement to

bring his conduct into harmony with the public interest ; is not that

equally true with regard to patents as to every other form of mono-

poly \—I think so ; I think that his own interest is predominant to

all others. I should not object to a clause myself, but I do not think

it is necessary.

Mr. Grove.—Another plan has been suggested, namely, to make it a

stipulation at the time of granting a patent, as in railway acts where

maximum tolls are mentioned, that the patentee shall grant licenses

for a certain maximum price. The first plan suggested was that where
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a patentee refuses to grant a license, the tribunal should adjudicate

upon the price ; the second plan was, that in granting a patent a clause

should be put in, so to speak, stating that a certain maximum toll should

be taken upon granting licenses. Should you object equally to that %

—I see greater objections to that than to the other, for when a patent

is granted, it may be worth very little, but afterwards it may turn out

to be very valuable, and in fixing any amount it might be too little or

it might be too much. . . .

yice-Chancellor JFood.—Another suggestion was this, that at the

expiration of three years, when a person is obliged to pay an addi-

tional fee, there should then be power, after a patent had been worked,

instead of the renewal being obtained as a matter of form, to require

the patentee to make either a fresh application or an application of

such a kind that he could not obtain the renewal without coming

under terms to grant licenses ]—There is no question that at the end

of three years it is then determined whether a patent is either valuable

or not ; the extent of the value is no doubt ascertained by that time,

although there are many instances in which that is not the case. . , .

Any person having travelled in a foreign country and observing an

invention there which is not used in England, may take out a patent

for it as though it was his own, on the ground that he is the first

person to introduce it into this country 1—That is very objectionable,

I think. ... I think that all countries now have got patent laws more
or less, and if there is anything discovered, it is made known immedi-
ately to the public. . . .

Mr. Grove.—Have you at all thought of the point which has been

suggested, of making it incumbent upon the patentee at the expiration

of the third or seventh year to apply to a tribunal for a further grant

so as to make it something analogous to the prolongation before the

Privy Council; that is to say, to grant a patent for a limited time, making
it incumbent upon the patentee to come before the same tribunal again

for a continuation of the grant 1—There is no doubt that it would be
a great advantage at the end of seven years, three years would not be
of much service ; it depends a great deal upon what conditions you
attach to it. I have had one or two patents at the end of fourteen

years wliich have been renewed before the Privy Council for five years.

My question was rather whether it might not be desirable, particularly

with regard to some classes of inventions which are comparatively
unimportant, that the patent should expire unless the patentee satis-

fied the same tribunal that the patent deserved to be continued for,

say, more than seven years 1—I think that that is a very important
suggestion. . . .

Montague Edward Smith, Esq., M.P., Q.C.—I think that it would
be exjjedient to make the preliminary inquiry a little more stringent
than it is at present, but I do not think that it would be possible to

have a perfect inquiry or to make it final, . . . because you cannot
give such a notice as would l)ring everybody whose interests are likely
to be affected before the tril)unal which has to decide. ... It must
be to a great extent an ex parte inquiry. , . . And the public has no
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organisation by which it could protect itself habitually against unfounded

claims 1—There is no such organisation, and we all know the difficulties

of giving such a notice, even when it is honestly intended, as will

embrace the whole subject of the invention, and of course there would

be every endeavour on tlie part of persons who had not really invented

a new thing to mislead by the notice which they inserted. ... In

several cases in which I have myself been counsel, very great incon-

venience has arisen from the multiplicity of patents which an inventor

has had to wade through to see that he has not been anticipated. A
man who is making an honest improvement where there is a great

multiplicity of specifications existing scarcely knows where to tread

without probably encroaching upon some slight improvement which

has been previously made, and which may be in itself a very small

step in advance of that which has been done before. As far as I have

seen, every man who makes any change whatever in a machine, which

he thinks at all beneficial, takes out a patent for it, and embraces pro-

bably the whole machine, and leaves you to find out where his little

improvement is. ... I think that the great difficulty in the patent

law has been introduced by the decisions. ... As far as I have seen,

I think that letters-patent are granted for improvements which are

scarcely sufficient in degree to justify the grant of a monopoly. . . .

There have been some things which have been useless, and which have

been abandoned afterwards as useless, but which have been held for a

very considerable time in teirorem over other inventors and improvers :

then, at the last moment, when a patent is coming into Court it is

abandoned and disclaimed under the present law. . . . Do you not

think, at the same time, that if you have given him a monopoly of an

invention which is useless, the monopoly is of little value 1—It is of

little value in itself, but it is very often of considerable money value,

and works considerable injustice to honest inventors, who would rather

settle, or even take a license upon reasonable terms, than go to the

expense of defending an action which may be brought against them,

and which involves very considerable cost. . . .

Vice- Chancellor Wood.—It has been suggested that the patentee might

be required at the end of three or of seven years, as might be judged

best, besides paying his fee for getting a renewal as he now does, to

justify to a certain extent his patent, that is to say, to show that it

had been beneficially employed, would you think that a desirable

course ?—That is a novel course. Practically, that would involve a

tremendous struggle at the end of three years. ... In my opinion,

fourteen years is too long. I think that ten years would be long

enough, with the power which the Privy Council has of lengthening

the term in cases of great merit. ... Is there a desire on the part of

the jury to discharge themselves of the responsibility of coming to a

decision by suggesting a reference to arbitration 1— Certainly ; I have

a case now before me which was referred simply from impossibility of

trying it, it was so difficult; and another case was referred to Mr.
Lush, a case between Sir Frank Crossley and Mr. Bright.

Mr. Grove.—And there was a third case in which the jury interposed,

namely, Wheatstone v. Wilde ?—Yes, and in the case of Betts r. Menzies,
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in which I was engaged, which was tried before Mr. Justice Erie, then

a judge of the Court of Queen's Bench. After a trial of six days the

jury brought in a verdict, but some of them accompanied it with the

remark that it was very unsatisfactory, for that they believed that

they did not understand it; and Mr. Justice Erie said upon that,

" Well tlien, gentlemen, I am afraid that that remark of yours has

rendered our Aveek's work of no value." . . .

Lori Oversto7ie.—Your impression is that trial by jury is altogether

inapplicable to that class of subjects 1—It is. . . . Civil engineers have

a very lucrative business as witnesses sometimes, have they not 1—
Yes ; but in other matters besides patent causes. ...

Chairman.—Would you not rather put it in this way, that to grant

patents with a restriction of compulsory license is, in fact, not to grant

a monopoly, but simply to give to a man a certain definite amount of

royalty upon the use of his invention 1—That is so. It is very much
like saying, you shall get so much from the public for your invention

and no more ; in fact, you take away the notion of property.

Sir H. Cainis.—Would it not also involve the necessity of fixing a

price for the patented article, for the patentee might be entitled and

be disposed to manufacture himself all that would be required 1—It

would be so. . . .

Mr. Eichard Roberts, an engineer for many years.—Have you had

some experience in resisting patents that were claimed by other parties 1

—Often. . . . The most paying patent that I ever had was nine years

before it paid for itself the cost. What was that, the self-acting mule %

—Yes ; and there was another thing, the planing machine. I had no

patent for it, for I could not afford it ; but it was nine years before

we made more than two, although everybody who came was allowed

to see it, and hundreds saw it ; some of them were the most sagacious

men we have, such as Fawcett of Liverjiool, and Hick of Bolton ; but

I had a difficulty in inducing them to have the planing machine, which

I urged them to have ; some people will not buy new things. ... By
new things do you mean things untried 1—Yes. . . . The patentees

are not persons to pay an exclusive tax, and they are more generally

poor men, managers of works, who are most likely to invent. . . .

Would you grant a patent to every applicant, and leave them to be-

come dormant from the fact of their being inapplicable to any useful

purpose]—Yes. . . .

Chairman.— I think you have been speaking chiefly of patents for

engineering and mechanical matters, where considerable outlay must
be incurred in the first instance before the invention patented can be
set up 1—Yes, I refer to those more than any other. When you say

that patents do not pay as a rule for nine or ten years, you do not

speak of all classes of patents ?—No ; because in the case of an im-

proved button, a person does not mind trying one suit of clothes with
new buttons on, every one being of the same mind, and the patent

])ays very well. ... In the cases of those ])atents to which you have
referred, did you abandon tliem in consequence of the heavy payments
you would have been compelled to make under the provisions of the
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law 1—Yes. ... I do not know tlmt I should ever get anything for

the patents on account of the difficulty of getting the inventions

introduced. ... I want to have the payment to stand in the way of

those who would rush at a patent upon the first idea, without giving

it fair consideration. ... I know that persons have taken out patents,

and have persisted in doing it, when they have been told by very

competent authorities of the valueless character of them. I know of one

instance in which a person was shown the very article that he was pro-

ducing, that had been done and presented to the Society of Arts every

year for a number of years consecutively. . . . You are aware that many
patents are now taken out for advertising purposes, and taken out for

very trifling and insignificant inventions, involving no real principle of

novelty 1—Yes. ... I would rather that the payment should be made
first, that they may be sure they will have to pay. . . . Take the case of

the self-acting mule ; we should not have spent thousands upon a thing

of that kind for the benefit of others ; and there are many inventions as

to which persons have to expend very large sums, for there are many
things that cannot be seen through all their parts without experiment.

... I do not think there is much secret trade, but I know this, that no

trade can be kept secret long ; a quart of ale will do wonders in that way.

I can give the Commissioners one instance. A party had some power
looms, and he thought very highly of them, but he had made an improve-

ment and was about to get about 300 or 400 of them put up. He sent

his patterns from Staleybridge to Manchester to have castings, and he

sent a box with the patterns in, in order that they might lock them up
every night ; but the day after they were sent to Manchester a person

came from Staleybridge to me and told me of this fact, but he said, " You
shall have the first set if you like to have them," but I declined. . . .

Lord Overstone.—Looking at the whole question generally, do you
think that the existing state of the patent laws inflicts any grievous

injury upon the public ]—I think it does. . . .

Matthew Curtis, Esq., Manchester.—There are a great number of

patents taken out either by working men or by overlookers, the class

slightly raised above them. ...
Mr. Gh-ove.—Have you known any patents which are known to some

manufacturers in the trade to be old, but which have been run to their

full length and made a source of profit to the inventor by frightening

other people not acquainted with the subject 1—I believe there have

been such cases. How is a tradesman, for instance, who is threatened

by a patentee, and who has a comparatively small interest in the

manufacture, to meet the threat by a patentee in the case of <an inven-

tion which he may believe to be old or not patentable, and yet which

he has not sufficient interest or pecuniary means to contest ]—It is one

of those matters which is extremely difficult, and we want a fresh

tribunal for trying patent cases to meet that point. I may state that

I have in one or two cases given £200 to a party for the use of an

invention, in which I have told him at once that what we used was not

an infringement in any shape or form ; but rather than run the chance

of going to a tribunal where I was fighting with a man of straw, I have
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consented (thinking it was prudent to do so) to pay £200.^ ... In

one case I had two grounds ; the one was that I had not infringed,

and the other was that I believed his patent was invalid. ... If you

have an inquiry, I think it better to have it a public one, because then

you would have this advantage (or probably it might ultimately lead

to it), that manufacturers in the same line of business might feel it

worth their while to examine what was coming out, and if they knew

of a point, they might, to prevent themselves being hereafter put to

trouble, feel disposed to spend £5, £10, or £20 in opposing it. . . .

Many parties in trade have made alterations Avithout being aware of

their being patented, and when they have used them for a length of

time, they have found that the patentee 1ms coAe upon them and made

a claim for patent right. ... I know in my own case, we have taken

out a number of patents, and frequently those to which Ave have

attached the least importance have become the most valuable, and, on the

contrary, from those which we have expected large things from we have

reaped comparatively no advantage. ... I think there is a patent for

a knife for opening oysters, but the public are not bound to use it. . . .

Mr. Hindmarch.—Supposing a patentee to be living in France, and

a person in Limerick to be infringing his patent, might not that go on

for a considerable period without the patentee knowing anything about

it %—There is no doubt there might be hardships in it. . . . If the

patentee has now the power of coming against either the maker or

the user, then I would limit it to one, giving him his option ; but I

would not let him proceed first against the maker and then against

the user for the same thing, when he has already obtained damages.

But when a person is using a machine which he knows to be patented,

he must expect to be called up by the patentee whenever he chooses,

must he not]—I believe so; but I believe that it has never been

decided. Is a person in his position justified in making use of a

patent, knowing that it is a patent, without coming to terms with the

patentee]—If the law is undecided on the point he is. He takes his

chance.

Sir Francis Crossley, Bart., M.P.—You think generally that the

law, so far as it relates to the cost of patents, is satisfactory 1—I do. . . .

a patent was taken out for simply putting india-rubber at the end of

a glove so as to make it tight round the wrist ; that might have been

considered a frivolous patent, but I believe that it was thought to be a

very good one in the trade, and it was new and useful. I think that

it would be rather difficult to draw the line. . . .

Mr. Grove.—It has been suggested that in the renewal, the Court, or

wl-oever renewed the patent, should as it were fix the maximum; that

just as in an Act of Parliament you give a power for tolls up to a

certain point, so here the patentee should have his patent renewed upon
condition that he granted licenses, but at a fixed sum, so much per ton,

or so much per spindle ]—That is where the difficulty would be ; when
you came to " per " the difficulty would be to fix that amount, because

there are so many patents in one machine for various improve-

ments in it, that to say hoAv much the sum is to be for the particular
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patent which you are going to let expire if the patentee does not grant
licenses, would be very complicated and very difficult.

Mr. H'mdmarch.—Besides that there are parts of machines, there is a

patent for the whole of a machine, and the use of a part may be an
infringement ; it would have to be decided how much was to be paid

for the whole, how much for a part, and how much for each part 1—
Yes, you would, I think, get into such difficulties that it would not be
simple enough to work well.

Mr. Fairbairn.—How would you deal with the case where a manu-
facturer has a patent for a particular machine and he wishes to em-
ploy it exclusively in his own manufacture and to grant no licenses at

all if it is to his interest to do so?—I think it is rather a hard case

not to allow him to do so, if he wishes to do it. Would you make it

compulsory for him to grant licenses 1—No, I am against a compulsory
license.

Lord Oversione.—Your view, as I understand it, is this, that the

temptation of price never fails to place at the command of the public

the fullest supply of an article which can be produced ?—Yes. ... I

would not say that there are no exceptions. . . .

Mr. Grove.—Might there not be this interest on the part of the

English public, that if England granted no patents to foreign inventors,

foreign nations would probably reciprocate, the consequence of which
would be that a great many English inventions would be restricted in

England and open abroad 1—Yes, that would be the natural effect. . . .

Mr. Forster.—Do you not think that the public are in some cases

afraid to use inventions (at least, a part of the public) because they do
not like to incur the risk of an action for infringement 1—Yes ; that is

why I want to make it more simple. . . . Would there not be this,

that he would obtain a monopoly over what was old, except in cases in

which the jDublic were to challenge his right to use it ?—The parties

infringing would, of course, have to make themselves informed as to

what was new and useful. Would it not throw upon the public the

necessity of doing a thing which it is not just that they should be
obliged to do 1—There might be a little danger of that, but I think

that the balance, looking at it in one way and the other, is in favour
of the position which I have taken in the matter,

Mr. Gh-Qve.—Is every tradesman to be bound to scrutinise all speci-

fications, which we may assume, for our present proposition, have a
great deal of useless and old matter in them, and to find out what
portions are good 1—There might be some danger in that.

Henry Eeeve, Esq., for the last twenty-five years Registrar of the
Privy Council.—Their Lordships have always said that the first con-

dition for extending a patent must be the ingenuity and merit of the

invention. The second condition must be a certain amount of public

utility, inasmuch as very ingenious inventions have been sometimes
brought before them which did not appear to have been sufficiently

worked, so as to be regarded as useful inventions. The third and
most important point of all in their Lordships' consideration has been
the inadequate remuneration obtained by the patentee. These rules

VOL. II. t
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tliey have always laid clown, and have generally endeavoured to

enforce ; of course on all these points a certain variety of opinion may

be entertained, particularly as to the remuneration. Many cases have

come before the Privy Council showing an absolute loss, and these are

the easiest to deal with. There are also cases not unfrequeutly of a

certain amount of gain having been realised, but a gain which the

patentee deems quite inadequate to the merit of his invention ; on

that point opinions may more or less differ. ... A patentee must

show that he has exerted himself in every possible manner ; that he

has done all that lay in his power to bring the invention into public

use, and to make the world acquainted with it, and also to obtain that

amount of custom which a meritorious invention may determine.

With your Lordship's permission I will read a few words from a judg-

ment recently pronounced by the Master of the Eolls, with the full

concurrence of the other members of the Judicial Committee, which

will have far more weight than anything I can say upon this point :

—

" The grounds upon which their Lordsiiips grant extensions of patents

all have reference to the inventor himself. They are, in the first place,

to reward the inventor for the peculiar ability and industry he has

exercised in making the discovery ; in the second place, to reward him

because some great benefit of an unusual description has by him been

conferred upon the public through the invention itself; or lastly,

because the inventor has not been sufficiently remunerated by the

profits derived from his strenuous exertions to make the invention

profitable. All these grounds proceed upon the supposition that the

invention is a new and useful invention." . . . Do not you suppose

that in an unopposed case it would always be in the power of a patentee

to make out a plausible case, and to show that his failure was not due

to any fault of his own, where it was solely ez parte ?—That, with the

assistance of able counsel, he seldom fails to do. ... Of the 62 appli-

cations for prolongation which have been granted, 23 were opposed

and 39 were unopposed ; of the 46 applications which have been

refused, 26 were opposed and 20 were unopposed; of the 29 applica-

tions which have been withdrawn or abandoned, 1 8 have been opposed,

1 1 unopposed. It appears from these figures that the proportion of

successful applications is far larger in those cases which are unopposed

than in those which are opposed. . . . There was a remarkable case a

short time ago, Betts's patent for capsules, in which the Attorney-

General estimated the profits at about £10,000, and thought that

amount of profit was as much as the invention deserved ; but their

Lordships were not of that opinion, and they extended the patent for

five years. . . .

Chairman.—Do you think that that is a satisfactory mode of pro-

ceeding ; do you think it possible for any court, in a majority of cases,

really to get at a knowledge of what a man has gained or lost by a

patent]—I should say that it is almost impossible to arrive at an
|

accurate and certain knowledge. In the first place, patentees, who are /
very often men of genius, but not men of business, tell the Court that ifq

they have kept no accounts ; on the other hand, they may be men of

business who are engaged in other trades, perhaps as manufacturers,

1
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and the accounts wliicli strictly appertain to the patent are mixed up
with the accounts of the other business, whatever it may be, which
they carry on. It is exceedingly difficult, therefore, to discover how
much appertains to the invention, and how much appertains to their

ordinary pursuits in business. . . .

Lwcl Overstotie.—Can you state in those cases in which the Judicial

Committee has appointed a special accountant to investigate the

accounts of an applicant what has been the result I—The result in one

case was that the petition was rejected. Has the result of such inves-

tigations been such as to give confidence to the Court in the efficiency

of those investigations ?— I think it has. . . . There have been cases

in which their Lordships have been dissatisfied, and have expressed

their dissatisfaction, with the modes in which the accounts have been
presented to them. . . . Mr. Betts was the inventor of a sort of

metallic compound, which is produced by rolling ; it was an ingenious

invention, and he is also, I believe, a very large manufacturer of those

capsules that are put over bottles to contain liquids or pickles. I do
not know that it was practicable to distinguish what attached to the

invention of this metal from the manufacture of his capsules ; that was
one of the difficulties which their Lordships felt in that case. . . .

Chairman.—If the inventor has not made out of his invention as

much profit as he expected, and as was possible perhaps under better

management, is that any reason why the public should be, so to speak,

fined by being deprived of the use of the patent for an increased

number of years ]—In my opinion it is not. ... It rarely happens
that anybody invents anything wholly ; all inventions are dove-tailed

and joined into one another, and the possession of a link in the chain

of invention very often stops and circumscribes the utility of all the

rest ; therefore whenever a patent of merit and value is about to expire,

there are many persons anxious to avail themselves of it, and frequently,

I believe, its expiration sets to work other inventions which could not

be used as long as that patent existed. . . . The other day a man
applied for the extension of a patent for a carpenter's brace, which is

a mere tool. I believe the invention consisted in making it revolve

on one point instead of on another ; it was a very small aff"air. Their

Lordships were of opinion that it was too inconsiderable a matter to

exercise their jurisdiction upon, and they dismissed the petition ; but

in that case there w-as really no evidence of merit at all. ... It is

argued that it is the interest of the public to encourage invention, and
that you encourage invention by extending patents and renewing them
when they have been unsuccessful, although meritorious ; but I think

that this indirect effect is exceedingly remote, and in point of fact it

must be acknowledged by any person who has watched the administra-

tion of this law, that the sentiment which prevails in the minds of

those persons who have administered it has been one of compassion for

meritorious patentees who have not met with an adequate reward. It is

rather an application ad misericordiam than anything else; consequently

an advantage has been given to an individual at the expense of the

public. ...

Chairman.—Is not that precisely the case of an invention liaAing
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been largely used, and in which a direct reward by the State might

have been privately granted 1—Yes, precisely. Mr. Bovill's invention

was precisely one of those which was of use to all millers, but peculiarly

useful to the Government. In the meantime the effect of the exten-

sion, although Mr. Bovill was entitled to all consideration, is that it

enables the patentee to charge a royalty of 6d. a quarter on all the

corn ground in Great Britain by millers who may think it desirable

to adopt his plan. . . . The determination as to the duration of that

temporary monopoly must necessarily be an empirical act, for you can

upon no principle decide that seven years is more proper than eight,

nine, or ten years, whether the period for which it is granted is the

period which will give the inventor his due remuneration can only be

known by experience, is not that so 1—Yes ; but if that doctrine were

to be acted upon, the law would have, or some administrative power

would have, to adjust the terms of the patents in every case, for they

all differ ; one man may be largely remunerated in three years, and

another man may not be remunerated in fourteen years. But that

period being settled generally by law, is it not expedient, for the pur-

poses of justice, and also for the full accomplishment of the principle

of stimulating invention, that there should be in some competent

tribunal a discretionary power, in special and strong cases, to coirect

the defects of that empirical process of fixing the period for which a

monopoly is granted ?—That there should be some such power, I think,

must be admitted : it existed in Parliament before the present juris-

diction of the Privy Council was established, inasmuch as in some few

cases Parliament interposed to grant new patents. It might also be

converted, as was suggested by the noble chairman, into a reward by

the State to a gi-eat public benefactor ; but you must deal with these

exceptional cases as they arise. ... It might be suggested that,

whereas the issue of patents generally is now a matter of common
right, very little controlled at least by the Attorney-General, something

in the nature of a controlling body, partly judicial and partly scientific,

might be created, that would exercise some control over patents, both

in the original granting of them and also in renewing them. If such

a body existed, and if it were armed with great authority and great

judicial strength, I should say that if any body was to renew patents,

such a body would be the fittest to renew them. . . .

Mr. Grove.—Have you ever considered the question whether, if

patents were granted for shorter periods, for seven or ten years, with

a power then to prolong them for fourteen or fifteen years, that would

meet your views ; that is to say, supposing a patent to be remunerative

within a reasonable time of its inception—ten years might be long

enough—and if it met with great trade oi)position, or with peculiar

circumstances which did not bring it into i)rofit till after ten years,

then to give a power of extending it on to fourteen or sixteen years 'i

—If that view was adopted, of coui'se it would apply very largely, and

to an immense class of patents. ... I have no doubt that there are

numerous instances of patents which are of no use, but which stand in

the way, and are used as a means of litigation to embarrass other

inventions. . . . The Act of Parliament, the 7 and 8 Vict., c. 69,
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(expressly provided, by a declaratory enactment, that assignees were to

be equally competent to receive extensions of patents with the patentees

themselves. . . . The Privy Council have laid it down that a com-
mercial company holding a patent is not entitled to the same amount
of consideration as a patentee or an inventor. In the case of the

Electric Telegraph Company, they had purchased Mr. Wheatstone's
patent for £30,000, consequently the patentee was adequately remune-
rated; he did not petition for an extension of the patent, but the

company which had invested this sum of money, as they had not
gained so much advantage as they anticipated, applied for an extension

of the patent. . . . Their Lordships declined to prolong the patent.

. . . The personal claim and merit of an inventor have a very large

share in the extension of a patent.

Alfred Vincent Newton, Esq., a patent agent for a considerable

number of years.—There is one class of patents which I always thought
should be absolutely refused, namely, patents for obvious applications.

I may take, for instance, the same example that I have used before,

and as it is no longer a patent there is no harm in it, namely, the use

of alpaca for covering umbrellas. I think that it should be open to

any one to make an obvious application of any manufactured article

that is to be purchased in the open market irrespective of any patent,

simply because there is no invention in it. . . . My experience of

attempts to repeal patents leads me to the inference that patents are

not subjected to the ordeal of scire facias proceedings unless of great

commercial value. . . . The present system of testing the validity of

a patent is as bad a system as we could possibly have. , . . Passing

on to the subject of licenses where a patentee has obtained a patent,

do you think he ought to be under compulsion to grant a license for

the use of it ]—I think he should. ... Do you think that the Court
could be safely entrusted with the decision of what is the price which
the patentee ought to charge for the license he grants 1—I think so.

One-third of the saving effected by an improvement has been deemed
an equivalent price for its use. This is not applicable to new manu-
factures ; in that case the terms of the license are of little consequence

to the patentee, provided they are not too high and not exclusive.

The lower the terms in general, the larger the gross amount realised.

If, for example, the patentee sells the article at 20s., and charges 5s.

as a license fee, and the licensee can pay that fee, and get a reasonable

profit on the manufacture, that would be a proof that the license fee

was not in excess ; but if he could not manufacture at a fair profit and
pay that license fee, then the fee would be in excess. . . . Why I am
rather strong upon this point is because I have seen so much folly in

the refusal of licenses. I introduced the sewing-machine into this

country. I sold it for a small sum, and I offered some years after-

wards to the owner of the patent as much license money as £10 per

machine, and that was refused. I am now granting licenses for a
sewing-machine (an improvement by the original inventor of that

machine) where shillings are considered an equivalent for pounds in

the first case ; and I know that in the United States, where sewing-
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machinery has thriven more than here, very small royalties have pro-

duced enormous sums of money to the owners of patents. Another

case in which I was concerned some years ago well marks the folly of

a patentee in refusing a license. A poor man invented and patented

the making of " cock-spurs " (supports for dishes and plates while sub-

mitted to furnace heat) by means of dies, and established a small

business upon the manufacture. Some years later a gentleman

improved u2)on the invention so far as to make the cock-spurs 500 at

a time instead of singly. The earlier patent being brought to his

notice, he desired to make terms with the original inventor, and offered

him a liberal sum, together with the sole right to sell the new manu-
facture in his own locality (the Potteries). He could not, however, be

brought to accept these, or indeed any terms ; but, contrary to advice,

commenced an action for the infringement, and was cast by reason of

an unimportant claim in his specification proving untenable.

Robert Andrew Macfie, Esq.—Do you think that sums of such

a magnitude are cA^er paid for the use of patents as to constitute a

heavy tax upon the article 1—There are constantly in all trades

important improvements being made. That is the case in our own
trade. Perhaps there is no trade more open to improvement than our

own ; and therefore I am quite certain that a day is coming when we
shall have patents which we require to use, as in time past there have

been such patents. The monopoly gives such power to the patentee

to demand a large sum from us that we must yield to his demand, but

we have no assurance that our rivals abroad have any royalties of equal

amount, or even any royalty at all, on the goods they send to the

British market made according to the particular invention ; and every

one knows that the Custom-house will not impose any charge on

importation to counterbalance the advantage of exemption from, or

lower rate of, royalty. The result is that we shall be exposed to

competition Avith other sugar makers and refiners, who will not have

to pay what we must have to pay annually. I may say that a few

years ago the British colonies were excluded from British patents.

An influential gentleman connected with the West India Association

was shrewd enough to see that the sugar colonies would by such an

exclusion get the full use of patents for which we at home have to

pay, and he prevailed on the Legislature to alter the law accordingly,

re.serving to the colonies the power of granting patents or not as they

chose. The result is that the colonists are making use of inventions

for which we pay—inventions published for their or the world's

benefit, under the promise or stimulus of a right to tax us ; they are

among the parties with whom we have to compete. So with reference

to the continent, we have no assurance that the persons who do patent

inventions on the continent will cliarije our rivals there the same as

wo liave to pay. On the contrary, the law does not even require them
to give tlie use of their patents in the United Kingdom on any terms
at all. If, for instance, a Frenchman had a very important sugar

invention, lie might take it out in Great Britain, and he might say,

" Not a single British sugar refiner shall have the use of this patent."
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... It is a common thing for a refinery to refine 5000 tons, and not quite

uncommon to refine from 10,000 to 20,000 tons a year. £1 a ton is

a charge very frequently made by inventors. If their inventions had
been worth anything, wo, should have required to pay that £1 a ton.

We might be obliged to pay several parties a royalty of that amount.

The duty on brown sugar is 12s. 8d. a hundredweight, that is, £12,
13s. 4d. a ton, so that the following would be the state of matters :

We should be paying not only the Customs-duty to the State, but a

large duty to the patentee, equal to probably 10 per cent, or 20 per

cent, of the Customs-duty, and therefore constituting to that extent a

protection in favour of foreigners, not a protection in favour of our

own country. . . . Ours is a very complicated business. We have not

merely the ordinary patents to pay for steam-engines and for econo-

mising fuel, and so forth, but a number of chemical and mechanical

patents applicable to sugar specially ; for a number of those we have

been asked from Is. to 3s. a hundredweight, and we may have to pay

any day three of them simultaneously.

Lord Overstone.—Do you think that it would be an advantage to

abolish the patent laws altogether in this country 1—I should like that

exceedingly, but I have no such aim, and I have very little hope of

seeing it. The injury of which you complain, namely, being compelled

under the patent laws to pay a large duty in this country from which
the foreigner is exempt, would only be met by the actual abolition of

the present patentees' rights '?—By the abolition of the present system
;

but if the Commission will allow me, I may mention two ways in

which the difficulties that I have stated might be mitigated, by one of

which ways, indeed, they would be entirely removed. The first is the

proposition of the Liverpool sugar refiners. At a meeting of our trade

we adopted certain resolutions which I had the honour of sending to

this Commission. Our proposition was that every patent affecting our

trade should be valued at some early time, or say, within three years

;

that for three years the patentee should have a monopoly ; and that

after three years the patent should be cancelled as soon as the parties

subject to the payment of fees would make up the valuation price, or

as soon as the various fees or royalties which they have paid should

amount in the aggregate to the valuation sum. The other proposition

is, that the Chancellor of the Exchequer should be empowered annually

to put at the disposal of the patentees for the previous year a large

sum for them to distribute by a committee of their own among them-

selves, so that the nation should, in fact, purchase every invention

which any inventor thought proper to make known ; a monopoly
might, however, be conceded for a short time, say three years, to give

the inventor a start.

Chairman.—Putting aside the latter alternative for the moment, and
taking the former, do you think that it would be possible to ascertain

the mercantile value of the patent—that is to say, its value to the

owner—within the first three years after it is taken out 1—I have no
hesitation in thinking it is possible. There might be difterences of

opinion as to the principle upon which the valuation should be made.
I would not take into account the maximum profit to himself which
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the patentee might realise by granting licenses under the monopoly-

system ; but the question should be, what is a fair remuneration, taking

into account the cleverness of the invention, and perhaps also the

expense incurred in perfecting it, and the advantage to persons using

it. ... If I understand you rightly, that would not be a valuation of

the patent, because such a valuation would proceed on an estimate of

the worth of it to the owner. You propose something different,

namely, a certain reward, fixed upon wholly different principles, to be

given to the patentee in lieu of the patent X—Very much so. I pro-

pose, in fact, a valuation of the invention rather than of the patent.

Do you think that it would be possible to fix the value of any inven-

tion in a manner which would prevent endless complaints and objec-

tions, or inequality and injustice %—I think it Avould be. I see no

difficulty whatever that may not be overcome in carrying out the pro-

position of the sugar refiners.

Lord Overdone.
—"What test and standard would you use for the

purpose of ascertaining the value of an invention before it could be

brought into practical use]—I would allow the party three years'

monopoly, and his experience during those three years would, I think,

be a perfectly sufficient test and standard. Are not the cases numerous

in which an invention, ultimately proving useful to the public and

valuable to the patentee, has failed altogether to develop its utility or

value during the first three years of its existence ]—No doubt ; but in

such exceptional cases I think it would be quite fair that patentees should

have the right to postpone the time of valuing, the public, nevertheless,

after the three years, enjoying freely the use of the patent. . . .

Mr. Waddington.—Whom would you have to settle the value ulti-

mately ?—The Government ; the Board of Trade, perhaps, might fairly

be trusted to appoint valuators. Do you think that that option of

buying dp an invention, which was your first proposition, would be

likely to be acted upon extensively X—In our trade universally.

Mr. Fairbairn.—Would it not be difficult to ascertain the value of a

patent in such a limited period as three years 1—I can only speak of

our own trade, but I see no difficulty in doing it in a much shorter

time than three yeai"s. Such a case as the Howard vacuum pan I

would make an exception, but I would allow in all cases where a par-

ticular inventor preferred it that the valuation of his invention should

be postponed. . . .

Chairman.—Has it ever occurred to manufacturers to form associa-

tions among themselves for mutual defence against frivolous patents 1

—I think not. What is everybody's business is nobody's. The
manufacturers of this countrj' are very neglectful in these matters. I

do nut tliink that there is much combination among manufacturers.

I understand the plan proposed by the Liverpool sugar refiners to be

this : That a patent may be allowed to remain in force for three years,

that at the end of that time it is to cease, and that the inventor is to

be remunerated by the trade using his patent, the price to be paid

being fixed by the Board of Trade or some Government officer ]—The
system proposed by the Liverpool sugar refiners contemplated a valua-

tion and an extinction of the privileges as soon as the price stated in
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the valuation is made up either from a common purse or from royalties

paid. Would not that system imply a greater degree of combination

among the manufacturers than has ever existed for such purposes 1

—

So far as it was to be paid from a fund among themselves it would
involve combination, but so far as it was to be made up from the

royalties which they had severally paid it would not imply any com-

bination, properly so called. . . . Perhaps it might be modified in

this way, that the valuation should not be made till the parties paying

royalty demanded that it should be valued. That would reduce the

number of cases to the few in which it would be demanded. It

would be only in a large trade such as our own that the demand
would be made.

Mr. HMnuirch.—Would not it create a great deal of expense and
require elaborate machinery to ascertain the collective amount of all

those royalties'?—I do not think so. I would just require that a

patentee or assignee of a patent should keep a record of the amounts

which he has received for the use of his patent from other parties. If

any party had paid him a sum as royalty, and if it were not to be

found in his books, I think that improper absence of it from the

account would be a strong ground for denying him the remuneration. . . .

Lord Overstone.—The whole object of your plan is to diminish the

sum which parties pay for the use of a patented invention ]—That is

the great object ; I have stated that we are repeatedly asked, under

the monopoly powers which the patent laws give, £1 per ton. Our
trade is one of those that are conducted with a small margin, compared
with many others. At one per cent, profit we are remunerated. If

we pay five per cent, to the patentee, where is our one per cent, profit ]

Are the Commission to understand that it is your opinion that the

trade of this country cannot now afford the expense to which it is

subjected by the charge involved in patent rights'?—It is hard, or

impossible, for British manufacturers to compete with others who may
not be so burdened ; many trades may be able to do so, but as a

general rule it is unfair and hurtful, and in some cases it will extinguish

trades. You do not state any pi-actical instance in which that impos-

sibility of the English merchant to compete has exhibited itself?—The
number of years is small since free trade was introduced ; till free

trade was introduced the difficulty did not arise. It is clear that if

before that we had a protection of say 50 per cent., we could stand

say 20 per cent, for patent royalties. . . . Manufacturers have to pay

their license fees when they are carrying their business on at a

loss. . . .

Chairman.—I understand your objection to patents altogether to be

that they constitute a protective duty to foreigners against the British

manufacturer ; but in considering that it is necessary to take all

attendant circumstances into account. Have you considered how far

your greater command of labour, machinery, and coal, and your greater

facilities for the disposing of your goods comjiensate for the disad-

vantage so incurred 1—No doubt those circumstances go to a certain

extent in our favour. Still that does not excuse the Government for

putting us knowingly on an unfair footing. . . .
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Mr. Fairhairn.—According to your theory, if patents were to be

registered in the Avay Avhich you describe, and to be rewarded with

medals or a honorarium, do you think it would suit the patentees % It

would not remunerate the patentee who had spent a large fortune to

bring his patent into notice, would it ?—I would be pleased rather

than otherwise (because every one likes to see his neighbours thriving)

at a handsome sum being devoted annually by the Government to the

rewarding of inventors ; and there might be the addition I have

already spoken of, of a medal or an honourable recognition, which the

inventor might be able to advertise, and say, this is an invention

which has been honoured by the Government. Have you ever

contemplated any plan of reimbursing that money which might be

expended in that way by the Government 1—My impression is that

£200,000 a year would be a most handsome remuneration to inventors,

while the present system costs the country, I should say, nearly

£2,000,000 (besides the chance of losing some part of our manufac-

tures and also of our exjjort trade) ; not that the j^atentees themselves

receive any more than a fractional part of that sum. I think one very

serious consequence of the patent law is that we lose facilities for

perfecting our manufactures by every manufacturer not being at

liberty at once to avail himself of all improvements. We have not

the power of combining inventions that are naturally connected and

might be mutually helpful, and still less have we power to avail our-

selves of these gratuitously, as our rivals in some other places have,

and therefore we may be distanced in the race of competition with

other countries. . . .

Lwd Overstone.—If any large annual sum were paid out of the

Exchequer to remunerate a certain set of patentees, would not that be

in princi)>le and practice a Government bounty in favour of the trades

benefited by the particular patents 1—It would, but with this qualifi-

cation—that the advantage which those particular trades derive would

go entirely to the public ; therefore the manufacturers, or the trades

who got the benefit, would merely be the channels for conveying the

benefit to the public. I contemplate a yearly grant of not more than

£200,000 at the utmost. I may be permitted to observe that it is of

the essence of a patent to be a bounty to particular persons, and the

reverse of a bounty to other persons (who may be engaged in the same

trade), which is really objectionable.

Mr. Grove.—Do you think that it would be possible to make adjudi-

cations of those money grants to inventors so as to give anything like

reasonable satisfaction? We foimd even in the awarding of mere

honorariums at the International Exhibition a grievous amount of

complaint. If, as you propose, substantial pecuniary Ijenefits were

given to inventors, would there be any chance of your being able to

do so without creating great general dissatisfaction and rivalry 1—In

order to avoid that, I propose that the inventors of each year should

have the right of nominating their own valuators and their own com-

mittee, so as not to make it a Government affair. . . .

CJmlrman.—Is there any other point upon which you wish to make
any suggestion to the Commissioners ]—Another suggestion which I
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would venture to make is, that if a system of buying patents for the

public internationally were carried out it would be very advantageous

;

that is to say, if the various Governments of Europe and America were

to abolish all exclusive privileges, and were each to grant a certain sum
per annum for inventors, it would be much better for the interests of

the several nations. . . . With respect to patents generally, the sub-

jects of patents are of many different kinds. There are articles ready

for public use. There are articles ready for use by manufacturers, but

which are only helps towards making other articles ready for public

use. There are raw materials. There are processes. There are

principles. All those ought to be dealt with differently. That persons

should have the power of extorting from manufacturers, shipowners,

miners, agriculturists, etc., any amount of payment by royalties upon

the use of those different kinds of patents is very hard. I would not

pronounce it a great hardship that the inventor should be at liberty

to preserve the monopoly, and charge as high a price as he pleases, for

a novel mustard-pot or carpet-brush, or any article for family use. It

is a very different matter when, by inventing any manufacturing

apparatus, or process, or raw material, that the progress of trade

requires all the makers of some extensive article to employ, he embar-

rasses them in their operations by refusing licenses, or charging prices

which are burdensome and hurtful, or wrongous, and introduces

disparity of terms and treatment, which is an almost inevitable

characteristic of the system now in operation. Find now-a-days a

new trade, such as the original toleration or sanction of invention

monopolies (at a time when all other monopolies were made illegal),

apparently contemplated, and few will object to its being fostered

or distinguished by exclusive privileges. It is wholly a distinct

proposition to continue a system that has become almost univer-

sally, or at any rate far too often, a means of letting one person

interfere with other persons' established trades, and with their liberty

to conduct these trades to the greatest individual and national

advantage. What is the case of manufacturers is, more or less, the

case of shipowners, miners, and agriculturists. Then, again, I think

that it would be well to consider who are the different parties who
make inventions. Is it workmen chiefly, or their masters, or trades-

men whom masters employ, or savants, or mere schemers, or persons

who deal in inventions and who make a sort of trade in looking up
new ideas 1 Or is it invention importers we have to do with 1 Very
different treatment is due to those several parties or classes. In the

case of workmen it is pretty clear that they would rather have a

bird in the hand than two in tlie bush; they would rather have a

positive though moderate Government grant than the prospect of a

large sum at some uncertain future. The most important thing to be

borne in mind is the advantage to manufacturers of being free to use

whatever they think fit. To revert to my own business for illustra-

tion. It is impossible, with so many as 400 patents taken out within

a very few years, for sugar refiners to make themselves acquainted

with them all. They must frequently be exposed to the risk of using

other people's inventions without knowing it. That is not a very
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pleasant situation
;
practically it is impossible to master the various

patents which have been taken out, . . .

Mr. Hindmarch.—Would it be a very expensive thing to you to buy

copies of all the specifications which come out in any one year relating

to your business?— Certainly not; I do not think that it would cost

much more than 20s. a year altogether. Do you not know that a

great many manufacturers in this country do that continually 1—We
buy a good many specifications ourselves. Therefore you have no

difficulty in ascertaining what patents have been taken out in your

business 1—The difficulty is to understand them, and also to bear them

in recollection for ten or twenty years. I have only to plead on behalf

of manufiicturers that some plan should be devised by which, while

the inventor shall be properly rewarded, the manufacturer shall be

properly protected. I have no wish that inventors should want any

honorarium, or any profit which is fairly their due, but we want some

plan by which we shall be put on a fair footing with our rivals. So

long as we pay what our rivals do not pay the footing is not fair. It

is very hard indeed that a party should have the power of refusing the

use of an invention which it is important for a manufacturer to have
;

he might say, " I have an ill-will against you, I will not give you a

license on any terms, yet I will give it to your neighbour." A
foreigner might take out a patent, and he might say, " I will not give

it to any Englishman."

His Grace the Duke of Somerset and Rear-Admiral Robert
Spencer Robinson.—Chairman, to the Duke of Somerset.—I understand

that your Grace appears on behalf of the Admiralty for the purpose of

stating the effects upon that department of the working of the present

system of patent law 1—Yes, I appear to bring under the notice of this

Commission the great inconvenience to the Admiralty of the present

state of the law. . . . The patents seem to be given too vaguely and

too widely ; and again, as has been said, when a person has a patent

he makes no use of it himself, but only watches till he can catch some-

body else in his hook. For instance, it was but a few days ago that

an ingenious plan was proposed to us for moving the shot along a ship

at a certain height from the deck. It was said that you could thereby

bring the shot to the different guns more easily, and as we are now
using very heavy shot, this was an object. But we are immediately

told that there is a patent for that purpose, that Messrs. Laird and
Cowper have taken out a patent for a sort of railway su.spended to

deck-beams, and that if you move anything along by a railway hanging

from ubuve that is an infringement of their patent. Now that seems

a simple thing, and it is a thing which, as it appears to me, ought not

to have had a patent granted to it, because there is no great invention

in it. . . . There are, however, numerous cases where there is no

patented article for sale, but where a claim is raised for the use of

some patented mode of construction. In shipbuilding these claims are

repeatedly raised. A patent has been obtained, but never worked ; it

lies dormant fur years, until the inventor perceives some opportunity
to set up a claim, trusting that the words of his specification may be
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ample enough or vague enough to serve his purpose. In some such

cases we have been advised rather to pay a sum of money than incur

the expense of contesting the validity of the patent. In other cases

we have contested the patent. Mr. Clare, for instance, under a petition

of right, claimed many thousand pounds. We incurred large expense,

and although the Crown gained a verdict with costs, Mr. Clare was a

pauper, and the Crown had to pay. . . .

Mr. Fairbaini.—The evil arises from the number of patents, and not

from the number of inventions 1—Quite so.

General John Henry Lefroy, on behalf of the War Office.

—

Some time ago we proposed to fire gunpowder in a compressed state

;

a gentleman said that he had patented the right of compressing gun-

powder, and that we must fire our gunpowder in a granulated state,

and not in a compressed state, and we were obliged to have a delay of

some time before we could ascertain that. What length of time '?— A.

few weeks. We got rid of the claim by compressing our powder
without the use of any adhesive cement, which the patentee employed.

It was held to constitute a substantial difference. But had the

employment of adhesive matter been necessary, Government would
have found itself debarred by this patent from the use of gunpowder
in form which is sometimes of value where great power is required in

a small compass, and which suggested itself wholly independently of

this patent the moment au occasion arose. . . . Sir William Armstrong,

I think, has not taken out patents 1—Yes, he has ; but he resigned his

patents to the Government, and the Government is or was the holder

of his patents. ... I think that no patent should debar the Crown
from varying the form or material of cannon-shot at pleasure. These
things arise ; I am unable to say that they lead to an obstruction,

because in ninety-nine cases, perhaps, out of every hundred we do not

pay attention to the objection, but there is every intention on the part

of the individuals to obstruct us, and to extort money if they can, . . .

If you were able to work your business without the patent law being

a tax upon you, as you say it now is, would you not, in so far as you
got that special exemption, be put in a favourable position as regards

Sir William Armstrong?— Yes, undoubtedly. If a Government
department can make a thing under a patent without paying a

royalty to the inventor, it must be deemed so far an advantage over

those people who must pay a royalty. . . .

Mr. Forster.—In the case of any inventions or improvements which
are made in the War Office establishments, and their manufactories, do
you make use of the patent law yourselves,—do you take out patents 1

—It was proposed in a single instance that the Secretary of State

should take out a patent to prevent a patent being taken out by any-

body else, and being used against him in a little matter which we
thought original and of importance, but it was not taken out.

Mr. Grove.—Under what power, statutable or otherwise, do you dis-

pose of bounties in the shape of rewards to inventors. Is it solely

discretionary, or under what power do the War Department, for in-

stance, give the large sums of money which they think are proper
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rewards to inventors for their inventions ?—It is entirely in the dis-

cretion of the Secretary of State. In the last few years there has been
a small sum provided in the annual estimates; previously to that the
sanction of the Treasury was obtained in every instance.

Sir H. Cairns.—Do you allow persons who are working for you in

your Departments, if they come upon an invention, to take out a
patent themselves 1—There is no existing regulation against it, and it

has been done in many instances. You are aware, I suppose, that

most of the Railway Companies who have large manufactories have a

standing law that all inventions by their work-people shall escheat, as

it were, to the company ?—The Commissioners will probably allow me
to read a short passage from a report of the Ordnance Select Committee
on this subject in answer. What I am now about to read originated in

these circumstances :—An officer employed in the manufacture of small
arms devised and patented a small improvement. He afterwards died,

and his widow claimed a large sum of money for the patent, in con-

sequence of this small improvement having been adopted, although no
such claim was made by him at the time ; the War Office desired the

Committee to express an opinion with regard to the inconveniences
arising from that state of things. The passage in the report of the
Committee is as follows :

—
" With respect to the patenting of inven-

tions or improvements of manufacture by servants of the Crown, who
have been indebted for their oi)portunities of devising such inventions

or improvements to employment in connection with manufacture,
supply, or expenditure, the Committee conceive that the first remedy
is a moral one, the displeasure of the Secretary of State, proceeding to

the length of dismissal from civil employment, if necessary, when such
patents are applied for without his permission; and that all suitable

opportunities are taken of affirming the principle that it is contrary to

the honourable understanding subsisting between the Secretary of
State and those employed under him, that officers or others should
patent anything against the interests of the public. The second
remedy might be to make all such patents invalid on proof that the
inventor or party beneficially interested was, at the date of the regis-

tration, in the employment of the War Office or other military depart-
ment, and neglected to obtain the sanction of the Secretary of State to

his application to the Commissioners of Patents." That was the re-

commendation of the Committee. Has anything been done upon that
recommendation?—Not that I am aware of; no legislation has been
based upon it.

Mr. Firrster.—Was a royalty paid in the case to which you have
alluded]—A sum of £1500 was paid to the representative of the
patentee.

William Carpmael, Esq.

—

Chairman.—You appear here, I think,
on behalf of the War Department?—At the request of the War
Department. You are the author of a book on patent law ?—Yes. . . .

Lord Overdone.—Are you aware of any strongly expressed cases of
dissatisfaction and complaint on the part of the patentee at the prices
awarded to him for the articles thus taken by force of law ?—No ; I
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liave known many inventions used without license from the patentee

by the Crown's officers, and many disputes arising in consequence ; but
compensation has been given to the patentee for the use of his inven-

tion. . . . Can you state any particuh\r case of excessive demand on
the part of a patentee for an invention used by the Government %—In

the late case of the Queen at the suit of Clare, £500,000 was asked

by the patentee for a supposed use of his invention on board six of

Her Majesty's ships. Assuming that he was right, and that the

Government had used his invention, I think that that would have

been an enormous sum for any merit there was in his invention, sup-

posing there had been any. But as it turned out, what he asked the

remuneration for was not his patent. . . .

Charles M. Clode, Esq., Solicitor to the War Department.—One
gentleman, for the expanding or minie bullet, asks £500 a year.

Another, for an incendiary system of warfare, asks £50,000. Another
gentleman will sell his patent for strengthening guns for £500,000

;

that case I have just quoted. Another gentleman asks £5000 for a

projectile, and a royalty of 9d. on each shot. Possibly there is nothing

more deceptive than, in a large department like the War Department,

assessing a royalty for its consumption ; for in the case of minie bullets

or many other things where a royalty is placed upon consumption it is

found to be enormous. When Ave rewarded Mr. Pritchett for his

minie bullet in 1853, and endeavoured to take out anything like a

scale, we found that the consumption of the article was so enormous
that you could not reconcile what was ultimately given for it with any
figures. Another gentleman asks £15,000 for the invention of a pro-

jectile, or £10,000 for the license. The next case that I have is a

material for making the fittings for limber boxes; £1000 is asked, or

Is. 6d. per piece for the article when used. Here is another invention

for shells; £8000 is asked. The next is an invention for muzzle-

stoppers for cannons and rifles ; £10,000 is asked for the patent. The
next is a plan for suffocating troops in tents, for which £12,000 is

asked, and a note is put to the effect that it is too absurd for the

Ordnance Select Committee even to investigate. The last which I have

upon the list is an invention for watei-proofing paper, for which £5000
is asked. There have been no pains taken in selecting these cases,

and I merely quote these instances to show how extremely difficult it

is to approach an inventor for the purchase of the patent before using

it. I could show the Commissioners by the returns of the War Office

that we have paid larger sums for patents which we have never used

than for valuable inventions in constant use.

Siir W. P. JVood.—Have you been much inconvenienced by threatened

litigation ]— Certainly, . . .

Mr. Wadd'mgton.—You were never stopped by injunction 1— No;
we have generally gone on and run the risk of what may happen. . . .

Mr. Grove.—So that a foreign Government could make use of our

patent laws to shut out the inventions from this country 1—Yes.

Lord Overstone.—Supposing that a person in this country invented

a gun which was vastly superior to any other gun in existence, and
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patented it in this country, and then refused to sell the use of that

patent to the Government of this country, but sold it freely and

exclusively to some other Government, would that be practicable

under the law]— I apprehend quite so.

Chairman.—Nothing but the interference of Parliament could prevent

its being done %—No ; it is entirely his own ; he may do whatever he

likes with it. In the extreme case which has been suggested it would

be necessary to have a special Act of Parliament ?—Yes ; but I could

show the Commissioners that we have not unfrequently perfected

men's inventions ; and because they have not received the precise

sum which they thought they were entitled to, they have sold their

inventions to foreign Governments. It once happened that a man's

invention was perfected by the officers of the department, and expense

was incurred on behalf of the public, and he then insisted upon certain

terms ; and in the letter in which he insisted upon them, he told us

that if we did not give them he would go to the Emperor of the French

and get them. . . .

Mr. Grove.—Has this case ever occurred, that you have been secretly

practising something, and somebody else has patented it 1—Yes, ques-

tions have often arisen of that kind as to priority of invention. If you
practised it in secret that would not avoid letters-patent 1—No, it would
not be a publication.

Frederick Augustus Abel, Esq., F.E.S., of the War Office, the

head of the Chemical Department.—There is only the question of in-

ventions made by Government officers themselves. This appears to

me to be a question which might not come within the pale of any
general arrangement made with regard to private patentees, and it may
be a somewhat difficult question to know how inventions of that de-

scription should be dealt with. It is necessary, on the one hand, that

the Government should be protected from the piracy (if I may use the

term) of such inventions as had been worked out by Government
officers ; at present the only method of doing that is by securing to

the officer himself a patent right for that particular invention or

improvement. On the other hand, it is also not only advisable

but just, that the officer himself should be protected against the

public in the case of an invention to which he has given great time

and thought.

Mr. Hindinarch.—Do you propose that in cases of this sort, namely,

of an invention made by a Government officer, the Government
should have the right to use the invention free, and that the inventor

should have a patent as against all the members of the public]

—

Exactly so ; that as regards the public he should stand as a private

individual, but that in reference to the Government, as he is their

servant, and has been engaged in their emplo}-ment in working out

the subject, the Government should have the free and uncontrolled use

of it without any conditions. . . .
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Extracts from The 1871 Report of the Committee of the House
OF Commons on Letters Patent.

Mr. William Robert Grove, Q.C, F.R.S.—Chairman.—I think

you were a member of the Royal Commission on Patents, which

sat in the year 1 863-6 i?—I was. ... I have had a good deal of

experience of patents for many years. . . . Taking the present state

of the law, my impression is that we should be better without

it. I think the excessive cumbrousness of it, and the extreme

irregularity and uncertainty in the effect of decisions on the subject,

and the considerable trouble given to manufactures and commerce,

particularly of the smaller character, are so great under the present

system, that although perhaps I am not theoretically in favour of the

abolition of patents, if a good mode of granting them could be devised,

I think no patent law at all would be better as compared with the present

system. In the early periods of the patent law, inventions were rare,

and persons who made inventions had generally few competitors ; there-

fore they devoted a considerable amount of time to the maturing of

their inventions, and the inventions stood out with considerable dis-

tinctness one from another. But as time went on, and particularly

when we come to the present century, with the rapid increase which
has been going on in every branch of scientific inquiry, and the facility

for scientific adaptation, they crowd on each other so, that in fact it is

impossible to define where one invention ends and another begins.

That leads to this difficulty : We will suppose there are twenty-four in-

ventions running over a certain period, and running into each other ; we
will suppose that litigation ensues between C. and D., who are neither the

first nor the last in our alphabet : assume that C. has added an impor-

tant improvement to the invention of A. and B. ; there is no mode at

present devised, nor can I suggest any mode, by which you can give

C. a limited protection equivalent to his invention. You must either

give him such a protection as virtually places the trade at his mercy
for fourteen years, or you must give him none at all. If you were to pro-

tect him to the exact extent of his patent specification, that would be

infringed with impunity next week ; and if you protect him beyond
that, you cannot lay down such lines of demarcation as would break

off that protection when we came to M. or N., when the invention, con-

siderably departed from, but still involving something of C.'s invention,

has got into other hands. C. has made an ingenious and valuable im-

})rovement on the invention of A. or B., which probably, if C. had not

made it, in the present age of competition somebody else would have
made within a month or six months ; therefore because C. happens
to be the first to make it, and succeeds in litigation, you give him who
has only made one step of that kind either a monopoly of the trade or

vol. II. u
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nothinc^ I have never heard of any means by which you can efFect-

Tafe fair and efficient protection; that is to say, not too much

and noUoo little. Another very important matter here is he power of

money We will suppose that C, a patentee such as I have described is

TheTa wealthy man, or has been enabled to persuade capitahsts_ to take

UP S invention. Now, if that invention, although not great in itself,

he an invention sufficient to command future improvements upon it,

it wm be worth the while of those persons who take it up (for enormous

fl^unes are occasionally made by patents, though but a small number

are profitable), I say it will be worth the while of the capitalist, or

of the inventor, to spend, say, £1000 a year on litigation, as I have

hea d t often kid, "to keep the thing alive." I do -t very well see

how you can prevent that by our present system or ^nthout a veiy

considerable change. Then, who is to represent the public as against

all this ] It is worth the while of the patentee, or of those who take up

his patent, to spend, say, a thousand a year, in litigation; but he

defendant, or the person whom he attacks probably has not got a

thousand a year to spend, or a tenth part of it ; and if he has, he fights

not for himself, but for the public. Therefore there is this question for

him • " Shall I go on spending a thousand a year until the case reaches

the House of Lords, when even if I should succeed I have gamed

nothing for myself, and have only thrown the invention open to the

public V That is a very serious consideration, and it is a real practical

question which I have seen in operation. I am now perhaps more

frequently concerned as counsel for plaintiffs than for defendants and

I am rather speaking against what my professional interests would have

led me to say; but it has long seemed to me a serious grievance, and

a very difficult one to meet; that is to say, the extreme expense ot

litigation, the enormous interests which one side has, and the proba-

bility of a return for the outlay in litigation, whereby the litigation

becomes merely an investment of capital; and, on the other hand no

Buch encouragement, and consequently no likelihood of anything like

an equality of reward. One of the things which are not sufficiently looked

at in this matter is, that the evil of the Patent Law is divided among a

large mass of the public, it is frittered away, and therefore cannot be

very pointedly represented ; whereas the evil to the inventor (when

you get, as you do get, very hard cases) is a single case Avhich is an

apparent strong grievance. A man makes a valuable invention, the

patent for which, by some technicality, is upset. The grievance is an

abuse whicli strikes the world very much ; but the disseminated injuiy

to the public, on the other hand, by obstructive patents is so minute

.v'hen spread over the whole of the community, that it is unobserved.

Another evil there is which perhaps merges into the same question,

which is the enormous number of patents which are granted for com-

jiaratively trivial things, some of them very ingenious inventions, and

Bome of them very frivolous. I enumerated a few in my evidence

before tlie Royal Commission, but one could give a long catalogue of

them. There are inventions for pocket-books, inventions for portman-

teaus, and inventions for every article of dress almost, and things 01

that small kind. It seems to me a very great hardship, that when an
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enterprising tradesman who has made a new pattern of a lucifer matclj-
box, or a clasp to a pocket-book, or something of that kind, and ha«
laid out £50 in such an invention, and fitted his shop windows with
specimens, gets a letter from a patentee stating that he has infringed a
patent. The man goes to his lawyer, and sometimes to counsel. In
that case what are you to advise 1 I have had many such cases. I

will assume that you think he has a good case ; but at what cost are
you to advise that man to litigate it 1 You can hardly put the probable
cost at less than £1000; £500 would be uncommonly cheap, and a
very exceptional case indeed. I generally advise the man to knock
under, to destroy his pocket-books, or to put old clasps on them. I say,
" The remedy is worse than the disease

;
you will have to fight a thing

in which your antagonist has a strong interest, and by which he will

make a fortune." I have heard of £20,000 a year being made by a
trivial invention, if it happens to be a thing which the public must
have, therefore the antagonist is almost certain to go on with the cas<'

up to the House of Lords, and then possibly there may be further

litigation ; there are very few people know what patent litigation i.s.

There are one or two very notorious suits which I may mention witli-

out prejudice. Bovill's patent, in one form or another, in the shap«

of separate trials, came before the court more than thirty times. The
patent was ultimately sustained, if I may even now use the word
" ultimately," and after it had been prolonged for five years by the

Privy Council, and after the expiration of the prolongation. Of course,

I am not expressing any ojiinion on the merits of the case one way
or the other, having been counsel in it. Mr. Bovill's patent was for

improvements in the grinding of flour ; Mr. Betts's was for capsules of

lead thinly coated with tin by pressure, the capsules being for keeping

down the corks of bottles, but I do not think that the particular sub-

ject-matter of the patent affects the question much ; the question is,

whether the patent is suflSciently profitable to the patentee to bear

litigation of a lengthened character. Mr. Betts's case went up to the

House of Lords, and was there argued ; the Court of Queen's Bench,

from which it originally came, having reserved their oj)inion as to

whether a new trial should be granted in the event of the House of

Lords deciding the case in a certain way. Tlie House of Lords did

decide in favour of the patentee, and the Court of Queen's liencli

granted a new trial. The case was compromised, but had the new

trial gone on it might have again gone up to the House of Lords,

and the process might have been repeated over and over again. So

in Bovill's case, the same questions were constantly agitated between

Mr. Bovill and the different defendants, because, by law, a •'

tween A. and B. against B. is not binding in an action on tl..
"•

ject-matter between A. and C, and therefore as fast as there was a i\.x*\\

infringer, that fresh infringer had the right to raise not only all the

points previously raised, but any fresh ones. Now, unless we altjr

our laws entirely (which might not be desirable), and which would be

very difficult, this power of the purse is inevitable, and 1 do not know

of any mode of stopping it. I have often been asked to what lengths

I thought the litigation could go, and I have never known any answer
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but tlie exhaustion of the purse. . . . The patentee gets a verdict,

and he brings another action at a subsequent time, and then the oppo-

nent has found out some other anterior publication in the British

Museum, or something done at Manchester or Leeds which anticipated

the patent, and there is nothing to prevent his bringing it forward

;

and so the matter may go on for ever ; I do not see any mode of

stopping it. For instance, if you were to do what has been proposed

on several occasions, that is to say, if you were to have, after a certain

amount of litigation, an irreversible patent, you would get into difficulty

;

I mean that the difficulty of stopping it would probably arise in any

conceivable state of the law, I have never known, in all the literature

which I have read, or all the discussions on this subject that I have

heard, a satisfactory mode suggested for preventing this ; it is in the

nature of things that it should be so ; but with regard to granting

irreversible patents after a certain period of litigation, assuming that

a jjatentee has a patent, and he obtains a verdict, and the judge certified,

as he is entitled to do, that the validity of the patent comes in question,

it has been proposed (it was proposed some years ago by, I think,

The Inventors' Advocate Society) to make the patent irreversible after

a certain number of trials. Irreversible as against what % You have
only ascertained in that particular action that A. and B. did not

anticipate C. in their publications. First of all, I will suppose that it

is hona fide, but I believe there would be a great deal of trickery and
collusion, and that sham actions would be brought ; but I will assume
that the first action has succeeded honafi/le, and that the judge certifies

that the validity of the patent came in question. As soon as that is

published to the world, or soon after, it is, perhaps, discovered that
the patent which was believed to be new is in some parts of the coun-
try as old as the hills, for I have known that occur often ; I have known
a case where after twenty years an action was brought on a patent,

and it was proved not only that it was old at its inception, but that
for many years before that (a member of the Committee was concerned
in this case) a machine, the description of which would have been
literatim et verbatim the same, had been used in this gentleman's fac-

tory, and the original full-sized machines were produced in Court.
Now suppose there were an irreversible patent, how are you possibly
to say to persons who had used in their factories the machines for a
very long time :

" You shall not use them, because you did not happen
to hear of this patent," and you do not choose to spend your money in
defending the case 1 I believe that it is an absolutely impracticable
idea

;
I say it with great deference, but I have considered the subject

a good deal, and I believe that an irreversible patent is an impractic-
able thing. . . . There would be two questions still remaining. First \

of all, Indefeasible against what? because novelty is a question of
degree, and you may say that it is indefeasible as against the person
who has put forward A. and B., but the next infringement will involve
nther questions, so to speak. The construction of the patent must be
viewed with regard to a particular infringement, and you get a new
nifnugement whether ingenious and purposed, or honest and bona fide;
and then you have to consider whether this comes within the construe-
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tion of this indefeasible patent. Bovill's case was for what was said

to combine the effect of the blast and the exhaust passing through
mill-stones to blow away the powder they call stive. The Court of

Queen's Bench decided that it was a good patent ; subsequently Mr.
Bovill proceeded against the persons who only used the exhaust, using

what, I think, was called the natural blast, performed by the mere
revolution of the stones ; but the antagonists said, " It has only been

decided that the added blast going in, and the exhaust drawing out is

Bovill's patent, but it has not been decided that the mere exhaust is,"

and that occasioned many years of litigation. Suppose that they had

an indefeasible patent after the first trial, what was that indefeasible

patent for] For what species of combination was it an indefeasible

patent % The second question was never thought of until the facts

arose ; where then is your indefeasible patent % Was it to be inde-

feasible against everything that Mr. Bovill said it was indefeasible

against, or were the Courts to judge of the extent of it % Every cause

of litigation would have arisen in Bovill's patent after the first case if

it had then been decided to be an indefeasible patent (Bovill and Key-

worth was the name of the first case). After the decisioii in that case,

if Bovill's patent had been decided to be an indefeasible patent, not

one step of the subsequent litigation could have been fairly prevented

by it. . . . The question of infringement would always arise, even if

an indefeasible patent were granted, after a dozen trials %—Just so. . . .

As you have mentioned the specific case of Bovill and Keyworth, . . .

would the seller of the flour, as well as the person who ground the

flour by a method which infringed the patent, be violating the patent

law?—Supposing the product to, have the slightest peculiarity of

character, it has been decided that the seller of the product infringes

the patent ; but, curiously enough, that question supposing the pro-

duct to be an ordinary product, and the machinery only to be patented,

has never been absolutely decided. It was argued this session in the

House of Lords, in the case of Betts and Neilson. That was an action

for using capsules alleged to be an importation from Scotland to Eng-

land ; and the question was put : Supposing the capsule to be an

ordinary thing, and the patent only to be for the manufacture, what

then % In that case the very question was put, I think, by Lord

Cairns :
" Supposing a person sells flour, and it is only common flour,

could you prohibit that man doing so because it was made by Bovill s

patent]" That question remained unanswered. The case was ulti-

mately settled on the decision by their Lordships, that the infringing

capsule was proved to be made by Betts's process itself. The other

might be a nice question. A case came before Vice-Chancellor James,

which was a somewhat parallel case, where a man had a particular

mode of making tinfoil ; it was made abroad, and imported to Lugland,

and here sold. That was held to be an infringement of the patent

;

but there, again, the question you ask was not decided, because it was

proved in the suit that the tinfoil differed from ordinary tmtoii
;

but

as far as I am aware, the case of a well-known product, ;mr d simple,

made on the Continent by a patented process and sold m Lngiana iia^

not been decided. So that there is no telling a merchant impoilmg tlour
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from the XJuitecl States, or France, prepared by Bovill's proems, might

or might uot be the infringer of the patents in this country ]—Yes
;

I do not think I am wrong in saying so, because we had to ransack

the cases quite recently, in this case of Betts and Neilson.

Mr. Macjie.—I was favoured some weeks ago with a coi)y of Tlie

Chemical News, where it was stated tliat an obiter dictum of the

judge indicated very strongly his leaning ; that he held that an article

manufactured according to the patent, if it could be proved to be so

manufactured, would be unsaleable in this country ; do you think that

is so 1—Assuming that there is a patent for a process, the patent for

the product can only protect the production of the product by a given

process
;
you cannot patent a mere thing, a wax caudle per se, or gold,

or silver, or copper, or anything else ; it can only be held to be patented

if made in a certain way, or by some particular process.

Cluiirman.—The same product made by other means could not be

protected 1—Just so. I may add that I think that paragraph in the

paper probably referred to Betts and Neilson's case. I do not think

it was quite to the extent of an obiter didum of the judge ; it was rather

a question to the counsel in arguing it. It might have seemed to

involve that idea in the mind of the noble Lord who asked the ques-

tion, but I was counsel in the matter, and as I was keenly on the

watch for any fresh view of the subject, I do not think it could have

gone beyond that. ... At the time I was a member of the Royal

Commission on Patents the Courts were crowded with patent csises, and

at that particular period when I gave evidence before that Comn
there were a vast number of.cases postponed,—some few by th<' 11

of the parties, and some by the action of the Courts, saying that they

had not time to go into them. At the present moment patent cases

are, compared vdih. that period, comparatively rare. . . . There have

been a great many more decisions by the judges in fiivour of the

defendants on the ground that the invention of the plaintiff was not

the subject-matter of a patent. ... If you suppose that inventions are

few and far between, each invention will stand out in relief from the

previous invention. For instance James Watt's invention of a separate

condenser would stand out i)retty well in relief from Newcomen's inven-

tion of the steam-engine with the condensation in the cylinder itself.

But when we come to the present racing system, the inventions come
so close on each other, each new invention treads so closely on the

heels of another invention, that you can hardly set down lines of demar-
cation. Now the law is, that you cannot take out a patent for an
application of a known thing to a cognate or similar purpose. For
instance, I could not take out a patent for applying a lock used on
a door to a Avindow. . . . The more scientific the mind of a judge, the

less likely he is to think that an alleged invention is an invention. He
sees the facilities for invention, and how easily a man may make, in

his own mind, a particular invention, and therefore the scientific judge
would view the patent with less favour than a judge who knew nothing
of the subject, and who was staggered by the apparent novelty of the

invention. ... I am now dealing with the existing state of things, or
with any state of the law under which what is called invention should
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l\ave letters-patent granted to it. My own belief is, that this was not

the original intention of the law, for when the Statute of James proposed

to preserve a monoply by letters-patent to the first inventor of any

manner of manufacture, it did not, I think, mean what we now mean,

that is to say, any change in the manufacture of, say, corks or buttons,

but it meant ratiier a new process of manufacture, such as the power-

loom or the Jacquard loom. The early cases rather bear that out, and

the fact of the Crown referring the question to its law-officers for their

opinions showed that the original contemplation was that the patent

should be regarded as granted ex mero motu by the Crown and not as a

matter of rigiit. The present notion that the inventor has absolute right

to a monopoly is a very crude one. I hold that it is a matter of favour

which ought to be (if it can be) exercised with discretion. The words

of the ijatent and the words of the reference to the law-officers very

much bear out that view. . . . Inventions were at the time of the

Statute few and far between, and patent litigation had not then

assumed any dimensions. The law-officers of the Crown, in the reign

..f Queen Anne, first insisted on the specification of a patent, in order

that the public might know what they were prohibited from using

during the time of the patent, and that at the expiration of the patent

they might have the full knowledge of the invention. ... It would

be considered a grievance for the Crown not to grant a patent for

what is alleged to be a new invention. The question whether it is a

new invention or not is the substantive ground of nearly all the

litigation. If a man asked for a patent for mould candles, that would

l)e rejected of course, but it would be impossible for the law-officers of

the Crown, without giving more time to the subject than they now do,

10 decide on the point of novelty, except in very obvious cases. The

three grounds on which patents are commonly litigated are, first,

Novelty ; whether the man is the first inventor, and whether the idea

itself is new, with regard to publicity ; secondly, Infringement, which

merges or mixes itself up almost always with the question of novelty

;

and thirdly, the Subject-matter of a patent, . . .
whether, m other

words, it is an invention, or whether it is not so purely a mere appli-

cation of an existing thing to a similar subject, that it is no invention at

all. The matters which come before the law-officers of the Crown are

more frequently questions of breach of faith than anything else.
. .

That is to say, with respect to whether a master has taken an idea

from a servant, or a servant from a master, or one tradesman trom

another. ... Is there not tbis difficulty, that a patent being granted

on the deposit of a provisional specification, which is kept secret, ana

there being no person to represent the public, there would be a veiy

considerable chance against an opportunity occurring for any one to

prove that the same matter had been previously patented
;

^^ n^t ttot

so^-lt is so; the title only is known. The latter ^1«
( ^/^^^^

throughout the whole of patent litigation ;
but it is very ^^^'^^^^

J^^
how it is to be remedied, there being nobody adequately to ^^Fesent^

^^^^

public. . . . It is a vein of ore, so to speak, runnmg among that
p^^^^^^^^^

of the public that are affected by it, and who is to ^race thaU 1

cannot conceive any mode of doing it. . . • Who knows when a paten
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tee claims an invention for an addition to a loom, for instance, how

many are affected by it 1 You must have a separate representative of

each branch of the interest. How is the law-officer of the Crown to

know whether glycerine, or whether some of the compounds of aniline

are new or old ; how is the public interest to be represented in such a

case \ Take this very thing ; take the discovery of dyes produced by

aniline. A chemist discovers a substance obtained from coal-tar, aniline,

and that by treating it with certain substances, a very beautiful colour

is produced. I believe that the original man who discovered that

process obtained no patent for it, and probably he could not have got

one. As to the number of patents running into each other, I do not

think I should be wrong if I said that there were a hundred on that

subject. The merit, of course, was in the original discoverer who ob-

tained no patent. All those people compete, and at last one of them,

partly perhaps by merit, and partly by purse, carries on the litigation

to a certain extent, and obtains the command of the trade ; and so it is

with a vast number of other inventions.

Mr. Orr Ewing.— I think you are wrong in saying that the original

discoverer in that case had no patent ; was it not Mr. Perkins ]—No
I think he was not the first discoverer of it ; he was certainly the first

person who took out a patent for it, but I do not think that Mr.
Perkins was the first discoverer of the original fact.

CJmirman.—Hofmann at least was before him, I think"?—I think

that before Hofmann a French chemist discovered the fact of the pro-

duction of this colour; but Mr. Perkins was the first who took a
patent for it in a practical form. Hofmann, I think, discovered

another class of colours. However, that is quite sufficient as an illus-

tration. Take, for instance, a number of applications of voltaic

electricity and magneto-electricity ; neither Oersted nor Faraday could
have obtained a patent for their discoveries, but they have now many
applications to the telegraph and other purposes, and there are many
patents on the subject. . . . Then taking into account that distinction,

that the discovery cannot be protected by a patent and the application
can, how does that affect the argument that inventions would not be
made if the protection of a patent should not be granted, seeing that
discoveries are made in spite of the want of protection 1—With regard
to a great number of inventions, I believe that they would be made
without any patent at all ; and that brings me to what perhaps should
be the second branch of the question, namely, the desirability or the
contrary of having letters-patent. I will now, with the permission of
the Committee, give my notion with respect to why it would be desir-
able, if it could be done satisfactorily, of which I have great doubt, to
protect certain classes of inventions. There are some inventions, such
as those I have been naming, trifling ones, which are certain to be
taken up by the public as soon as they are known : if a clasp to a
pocket-book is ornamental and convenient, you Avill have hundreds
of tradesmen who will instantly take it up ; but suppose I invent a
new mode of iron or copper smelting, to practise which would involve
an alteration in plant, and new instruction of skilled labour, and a vast
number of other changes, everybody involved in those branches of
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manufacture will have a direct and almost paramount interest in not
adopting my invention, because he must incur very great expense on
what may be a problematical thing, and must encounter a new series of
competitive oppositions ; and when people in the trade have done all

that, the patent being for a new thing, in all probability it would be
improved in a very short time, and they might have to take out a license

from another patentee ; consequently there are certain classes of inven-

tions in which it is an inevitable consequence that trade competition and
human inertia will produce opposition, or at least neglect. ... It is

the greatest inventions that are the least likely to be taken up by the

public, and it is the greatest inventions from which at present we have

no means by our Patent Law of severing the minor ones, and for which

we really require Patent Laws ; because for those great inventions you
ought to have some means of giving the inventor what I may call a

fulcrum to work on, so as to induce him, or the capitalist who backs

him, to force his invention on the public. . . . Most of the honourable

members of the Committee will perhaps agree with me that the notion

of Government rewards is quite out of the question. . . . You might

suggest a number of things, but you would come ultimately to this,

whether you could not effect your purpose by something like letters-

patent ; that is to say, by making the invention reward itself. Though

of course that is a very unequal and irregular reward, ... I consider

it entirely a matter of expediency. I do not in the least recognise a

right in it ; we should obviously launch ourselves on a sea of difficulty

if we did. The merit of the great scientific man whose discovery leads

to a thousand valuable inventions is immensely greater than that of

the man who takes a single valuable commercial step ; but though we

give the former some titular honours, we should pay the physician for

saving the life of our child far more dearly than we would pay a man

for discovering the law of gravitation. . . . If you could sever those

great and valuable inventions from the minor ones, and grant letters-

patent for the former, you would benefit the public, because you would

have the patentee, or those who took up his invention, interested in

promoting the invention, enforcing it on public notice, and they would

never do that unless they could get some profit by it, though tlie profit

would be limited for a period of years. I should almost say that tiie

larger the invention the longer the time it takes to force it on the

public, because the greater the change in the existing interests of
"J^

manufacture must be, therefore the larger the invention the less likely

it is to command a reward in a limited time, and that would lead up

to what is done in other countries, and what I have thought a desider-

atum, namely, not having a hard and fast line, and gi-anting all

patents for fourteen years, but granting some for a longer and some

for a shorter time. ... If I grant a man a patent for three years then

he cannot prolong it further, and the public is only deprived ot that

invention for three years ; but if I grant it to him for fourteen years

on condition of his paying £50 at certain times, the public has no power,

because he can keep the patent up for the fourteen years. ... buppo^e

I thought patents desirable (which I do not for these minor iiiyen-

tions), at all events I would limit them. If a man came for a patent

1
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for a pocket-book or portmanteau, I would not give him a patent

for a long term of years ; I would say : this is an ingenious thing,

and if you are to have a monopoly, it should be similar in character

to one for a new design, say for three or five years. ... It is one of

the extreme irregularities of the working of the system that a very

trifling patent makes a very large fortune sometimes. ... It often

happens that when you get a patent prolonged, the prolongation is the

really valuable part of the patent; the money then comes in in floods

perhaps. . . . The law is that the patent is not prolonged if the

patentee has had sufficient compensation; but patents are actually

prolonged when he has made very considerable profit. There have
been thousands of pounds made in some notorious cases, . . . where
the Court was aware that large sums were made ; but it was considered

that the patent was so valuable that the sum was not sufficient to com-
pensate the patentee. . . , The higher the invention and the more
it differs from the existing practice, the longer will be the time of

suspense ; and the smaller the invention, and the more easy the appli-

cation, the more rapid will be the time. I will take a patent, long ago
expired, I believe—the solar lamp—in which there was a perforated
disc just j)ut above the wick of an ordinary argand lamp. That was
said to be a very profitable patent, and it would come into operation
immediately, for every man had only to send to his lamp-maker to get
the disc put on ; and as there was no outlay, if the patentee charged a
penny or twopence a disc, he would realise an enormous fortune ; every-
body could apply that improvement at once. Do you know of any really

great inventions which came rapidly into use %—I cannot call to mind
any

;
I should think that Betts's invention came as quickly into use as

any one that I recollect ; but it is not for me to say whether it was
great or small, as I was counsel in the case, though, no doubt, it was
rather an important thing.

Mr. On Ewing.—The hot blast came rather quickly into use, did it

not 1—That was an easy adaptation to existing things
;
you had only

to heat the tube through which the blast went.
Cludrman.—So that the importance of an invention is not always

measuied by the difficulty of the process 1—No ; but still this would
be an exception. Mr. Belts had this advantage, that he was a capsule-
maker by trade before, and therefore he had his manufactory all ready
for the new invention ; he had not to persuade the public into it, for
he kept the thing very much in his own hands. ... I should first of
all explain why 1 say I should not be disposed to grant patents at all
for small or trivial inventions. I think, irrespective of the question
o« trade and of the Government, it is more ministerial to inventive faci-
lith-s and to j)rogress in small manufactures that there should be, so to
speak, free trade in those things. When I had more time to devote
to chemistry, electricity, photography, etc., than I have now, I doubt
whether there was a single day, certainly not a week, in which in my
amater.r laboratory I did not infringe patents, and in law I was liable

;

l)«-caiise in law everybody who uses a patent is liable as an infringer.
1 tlo nut believe myself that there is a single working chemist now, or
a single experimental mauufiicturer, who every week or month does
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not, and must not, infringe many patents. I cannot devote myself to

improvements in photography, I cannot find out how to ol)tain better

means of etching photographs without, in all probability, infringing

patents. It is a matter which Sir William Armstrong coniplaiiu-d of

very much before the Royal Commission appointed to inijuire into the

working of the law relating to Letters Patent fur Inventions in li^G3.

Sir William Armstrong said : I cannot freely experiment in my labora-

tory without infringing a patent, and I cannot make a new form of

the breech of a gun, but 1 am told that I am infringing a patent. It

is a great difficulty that a man of an inventive mind, more or less, who

is working out a subject not perhaps of commercial interest, but

merely for the purpose of the result to the world, and having the

reward of being considered an inventor, cannot work in peace and

quietness ; therefore I think that the multiplicity of those small patents

is a very serious injury indeed, and it is an injury which is the h-ss

observed, because, as I have hinted before, it is spread over a large

surface, and a great deal of it is under the surface. We do not see

the petty annoyances which are occasioned by the multiplicity of

patents; we see the injury to a great inventor who loses, or who is

refused a patent, but we do not see the evil to the public and to inven-

tors caused by the multiplicity of patents for many manufactur.-s
;
there-

fore I should say, if you do continue the system of granting patenU

for everything which courts of law decide to be an invention, then, by

all means, have some rough means of limiting them to a tern of

years But for my own part I would rather only grant patents for

impoi-tant inventions Without being tied down to hgures

should say, if you divided those 3000 or 4000 by 30 or 40, and

granted 100 patents in a year, you would grant as many as is desir^

able The balance of good and evil, I thmk, resulting to the

public, would be that it is better to
^^J^f\ ^^^^''^^^'f".[,

"^,7°'"*;;^

which may turn out good ones, than to dood the world with invention*

which may hamper trade and ^^^^^^::^CT^:Z
lead sanguine inventors to ruin. ... lake tde spiiirnuj,

chain. At the time that was invented it was very- clever
;

-J
leave that sort of thing open to the ordinary run ot im-

am certain they would invent such things quite as ^u^ kiy, a"«i i;^^

bablymore quickly, than they do now. . . .
W ith regam '•

•

-

inventions, the first question the tribunal would place ji

would be, " Wliat does it purport to be ] never min.l ..

^^
it is practicable or novel." We will say that it imv

^^

copper smoke; that deleterious smoke which .1

^^^

of country, destroys vegetation, and injures aiu:

vegetation which graminivorous animals feed on, ami is .

.

nuisance. Now suppose a patent was applied f^!'' f^y^^^"'
^

as that, I should say that was a fair 4"e«"°'^^

^^, ^,^

Secondly, I should ask myself, How does it P" 1-^

Is it plausible or not ? If I could form an opinio K.r i o

form the best opinion I could from the ^^^f^' '

^

ask some scientiiic person as to his opini-.n >U.eUur
^ ^

that it would produce the result anticipated ,
1 could ao n
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that on the inception. Nothing but experiment on a large scale could

ultimately decide that question \ but I would examine it, and if pos-

sible, see it experimented upon. If I found that the object was a great

desideratum, and that the specification gave a probable means of getting

at it, then I should only ask one other question, and that would be,

" Is it fmna Jack new ]" That is to say, is it not obviously old % Has

the thing ever been tried before and failed, or succeeded ] On that

you could not pronounce a final judgment. It does not strike me that

it would be an insuperable difficulty for a lawyer, we will say, accus-

tomed to analyse evidence, and assisted by the opinion of the person

who claims the patent opposed by anybody who had an interest in

opposing it, and by an expert or two examined on both sides, to

ascertain whether it was prima facie an invention promising success.

Of the result to be obtained he could judge for himself. The means

of attaining the result he must get out by evidence in examination

;

but I think he might reasonably judge. On that being done I would

grant letters-patent ; not finally, of course, but a patent as it is now

granted at the patentee's risk. Of course, the patentee would then

have an advantage which he has not now, namely, that this species of

prtdiminary inquiry would be to some extent an advertisement, and

to some degree a guarantee ; because the invention would have gone

through a preliminary sifting. . . . You might possibly obtain some

such tribunal as I am shadowing forth, and at the same time you

would also have some slight degree of variety. ... Do you anticipate

any special advantage from the tribunal for granting patents and the

one for hearing patent cases being constituted in a similar way 1—No,

but we cannot hope to get two separate and efficient ones ; in some

suggestion-i which I published many years ago, before the Royal

Commission sat, I suggested a tribunal for both purposes, and in my
evidence before the Royal Commission, finding out that there was a

feeling against the same tribunal both granting and trying, I recom-

mended only a tribunal for trying ; at that time the Courts were

almost at a dead lock with patent cases. But I think that there is no

chance of obtaining two separate efficient tribunals. ... It should be

constituted of a judge or judges, not inferior in rank to the present

Common Law Judges. ... I do not think it is desirable on the

question of granting patents to multiply appeals. If we had such a

tribunal as I have suggested, every patent case which failed would be

ui^peaU'd. Though 1 would not refuse an appeal I would make the

a})peal exceptional ; we have, I venture to think, a great deal too much
appellate jurisdiction in this country. The power of the purse is, so

to speak, predominant when you multiply appeals ; a rich man can always
aj)peal, whereas a poor man cannot. ... It is playing at double and
quits, which I think is very bad ; but if we had what I may venture to

call an inferior tribunal, you would have in every patent case an appeal
if one party concerned was rich, therefore you would have the matter
virtually decided by the appellate court. . . .

Ch'unnan.—Do I understand you to say, that you would to some
extent make the granting of every patent a contentious proceeding 1

—
I would. In other words, I would to some extent try letters-patent at
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their inception instead of trying them after they had gone on at some
length, or, Avhen unopposed, the Court should insist on a good pnma
fade case.

Mr. Orr Ewing.—Would you propose to allow the parties who
would be affected by a patent to show cause against it ]—Certainly

;

otherwise you would not get the public well represented. ...
Chairman.—How would you apprise the public of the subject-matter

for which the patent was demanded 1—That is a question I have con-
sidered, and which involves one difficulty, which is not obvious, but
which must be met, and that is the question of publicity. It would be
impossible fairly to conduct these inquiries in private, because it would
lead to no satisfactory result, and it would be practically a very inefficient

way of doing it ; only the title would be published, which commonly
gives no information. You would then never have before the tribunal

for granting patents the real struggle, and there would be much com-
plaint on both sides ; it would be complained of by the petitioner if

his patent were refused, and it would be complained of by that portion

of the public affected by it without warning if the patent were granted.

Then comes a very great difficulty, and one which I do not pretend

can be thoroughly solved ; that is to say, that you must oblige the

patentee to divulge the discovery to begin with. Of course you can

easily protect him ; he would only do it subject to its not being public

property if the patent is granted ; but if the patent is not granted

either by the first or the appellate court, his secret becomes public

property,—you cannot prevent that. You cannot shut up an invention

and return it into secrecy if you refuse the patent for it. ... I would

allow the provisional specification to be published so that the oppon-

ents might know it, with protection continued until the Court came

to a decision, and then of course continued on if the patent is granted

;

if not, the invention becomes public property. . . . They would only

grant a patent for a new and important invention; if it be not new and

important the patent is refused, and the man loses that which he ought

not to desire to gain. ... My assumption is that the tribunal is to

get rid of trivial patents ; that is, only to grant patents somewhat a«

the Privy Council now grant prolongations for inventions on strong

cause being shown. . . . That was very much canvassed in the Koyal

Commission, not only publicly, but privately among ourselves. It was

said, How are you to judge of triviality ? what may be trivial to one

mind is not trivial to another. My answer to that was, that I judge

of that as I do of any other question of fact. ... A man saj-s, " I

may keep my invention secret." I answer him, representing the State :

" Keep it secret, and, if you can, get a benefit from it
;
you have the

right to it; but if you come to me to ask for a monopoly, I have a

right to impose terms; I do impose terms by the present law
:
I make

you publish your invention." And in the proposed case I should say :

If you come to ask for a patent, you must run the risk of n, isr

invention public, provided you do not satisfy me or the ajt it

that it is an invention which should be patented. . . .
It n -e

by a rough-and-ready mode. It is of no use slmnking ff ; m-

culties; we are dealing in the whole of this inquirj' with a balance

1
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of difficulties. No doubt it might sometimes be a hardship on the

patentee; a patentee might say, "Here is an invention, which, by-

keeping secret, I might possibly practise and get a reward for." Now,

I believe that there are very few inventions which can be kept secret

of the kind which would be likely to obtain a reward. I do not re-

cognise the hardship of a man having an active brain being obliged to

keep secret the efforts of that brain ; but, if he wishes to obtain public

recognition for his secret, he must accept the public qualifications on

which he obtains that remuneration. ... It is more easy to keep

chemical inventions secret than mechanical inventions, but it is not

easy to keep the former secret if they are worth anything. You may
keep a patent medicine secret, because that is a complex thing, and

analysis will not tell you its eflFects on the stomach ; but with regard to

other products it would be very difficult to keep it secret. A witness

told us in the Patent Law Commission that a quart of beer would get

at any such secret almost. I do not agree with that ; I think the

mere mode of making a particular thing may often be kept secret.

Take the thing, for instance, which the late Mr. Cooke, of York, was

celebrated for, namely, grinding and polishing object-glasses for tele-

scopes ; that is a matter of extreme difficulty and of extreme importance.

I believe when he had gone through his ordinary laboratory processes

of grinding, he had a little room of his own where the finishing

touches were given, which he kept secret. . . . But there are very

few of what I may call patentable inventions that can be kept

secret. . . .

Mr. Howard.—Mr. Bessemer's original business, a bronze manufac-

ture, is a secret which has been kept, is it not?—I cannot say; no
doubt there are some cases of that kind. ... I thought moro at one
time of the evil of secret inventions than I do now ; the more I think

of it, the less I think a person can be able to keep such secrets in the

])rescnt day. In the olden time it was comparatively easy to keep an
invention secret, but I do not think that it would be easy now. . . .

I should certainly grant a patent for Howe's sewing machine. How
far I should grant a patent for other improvements I cannot answer
until they came before me in a specific form. But, no doubt, the
first inventor of the sewing machine would be entitled to letters-

l)atent. . . .

Chairman.—I think that uidess you obtain a mode (you cannot of

course lay down an exact rule for it) of only granting patents for such
inventions as it is desirable to have patents for, you had better abolish

l)at«'nts altogether ; that is to say, if you cannot devise such a mode
;

and I am very doubtful about my suggestions on the question of what
I may call tiie construction of such a tribunal ; but, at all events, I

would tiy that as an experiment before I abolished patents, and if it

did not succeed, then I would abolisli patents. . . . If there is no choice
b(»tween tlie present system and abolition, I say that abolition is better,
but I consider the thing worthy of a trial ; life is short and art is long

;

and if, after a reasonable trial, say, for forty or fifty years, the thing is

not found to succeed, then I should say, abolition. ... Do you think
that the public would lose very much if the encouragement to inventors
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offered by the granting of patents were to be withdrawn 1—1 think
that they would lose nothing in the common run of inventions ; but I

think the public would have occasionally serious losses by there not
being sufficient encouragement to manufacturers to push important
inventions. ... I cannot but think that if any one large country gives

up letters-patent, other countries will be obliged to do it ; that is to

say, the advantage gained in competition in many respects would be
so great, that other countries would be obliged to do it. ... I have
seen that Avhere a man has made a really good invention, the
provisional specification and the final specification are generally

substantially the same ; it is only with the more fishing inventions

that there is any great difference. I am in favour of giving up
provisional specifications, and I am not for ante-dating letters-

patent. . . . By the Patent Law Act of 1852 that was altered, and
the patentee was given the right to begin and end. Since that

period I believe there has been only one patent which has been re-

pealed
;
practically speaking, it has been impossible to repeal a patent.

. . . The inventor or owner of the patent comes first and employs an

ingenious counsel; he tells the jury what a hardship this is: "If you

let the patent pass, you do no harm, since if it is good for nothing

anyone can infringe it, but if you destroy it you take away all the

patentee's chance, etc. etc." That argument well opened by an

ingenious counsel with the first and last word, always touches the

good nature of a jury," so that repealing a patent is impracticable if not

impossible. . . . This reminds me of another very fonnidable objection

to a tribunal of examiners, and persons of the class which I have been

considering, or indeed to almost any tribunal which is not of a very

high character. Of course you camaot prevent a man who has a strong

interest in the subject, and who has friends, from employing ingenious

counsel. I need scarcely point out to the Committee the inevitable

evils resulting from the counsel being superior to the tribunal. . . .

You cannot have anything worse than having the Bar very much

stronger than the Bench
;
you cannot produce a greater injustice. If

you had a tribunal of this description, I do not hesitate to say that

with the interests involved the Bar would be much stronger than the

Bench, and that it would be absolutely fatal to justice, for they must

do one of two things : they must either knock under, or they mtist

resist, and both would be equally bad. ... I think it would bo a

good thing that an officer appointed by the Patent Office should give

notice to the patentee, say a month or six weeks before the time has

expired for the payment of the fees, something to the following eflTect

:

" If you do not pay the fees on such and such a day, your patent will

expire." It is done in every other similar affair, and insumnce

companies and clubs do the same thing. . . . You think that a man.

however poor he is, if his invention is worth anything, or lik.^ly to be

worth anything, seldom fails in obtaining assistance from y

—Very rarely, I should say ; but, of course, we do not see ;n
• '^

of failure. However, I think, practically speaking, it is so. 1 think

you must throw something on the patentee's energy ;
you cannot exj^eot

that a man who goes to sleep can get on. Supposing you very
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much cheapened the cost of obtaining a patent, do you think that that

might have some tendency to increase the number of frivolous patents %

Yes, I think it would have a great tendency to increase the number

of frivolous patents ; and I believe it would increase very much the

number of people who are rendered miserable by supposing themselves

to be inventors. ... If the present system is continued for granting

patents for inventions, without reference to their importance, then, I

say, you should only grant them for limited periods ; but I think it

would be better not, perhaps, to make it absolutely discretionary; that

is, not to say that it should be for one, two, three, four, or five years,

but to say positively three, seven, or fourteen years, . . . with a power

of renewal on cause shown. ... I think it might be a great boon to

the public and the patentee if you could cut off obviously old patents

in their inception by a fair inquiry. . . . You cannot try the question

of novelty until the public have all come in ; in fact, like the question

of indefeasibility, it must be left open to the last dying moment of

the patent. . . . Contests would only take place in cases where the

patent appeared to be valuable and where it was opposed. ... In

proportion to the increase of expense, so, as a general rule, would be the

remuneration of the patentee. The trade will never combine together

to oppose a thing which does not alarm them ; it must threaten their

interests. If it is a thing which is obviously not new, or a thing

which is not important, there would be no combination. ... As to

the clap-trap in novels about enabling the poor inventor to fight his

own battle without or with State assistance, it is nonsense ; the thing

is impracticable. . . . What, in your opinion, is the great evil to the

community of the valueless patents that are now taken outl—The

great evil is, that it is an absolute trammel on industry, trade, and

improvement. A man cannot introduce a new fabric into his shop

without running the risk of being attacked by some patentee who has a

far greater prospect of reward, and far more money than he has. But

if it is a valueless patent, and there are thousands of utterly valueless

patents, why should any one be attacked %—But the inventor does not

tliink so, and he ])rings his action, and puts the tradesman to the cost

of defending it. But if the invention is of no value, why should any-

])ody trouble himself about having an action brought against him %—
He cannot help troubling himself; I speak of cases that have occurred.

Snppose I am a maker of portmanteaus, and I devise a new form of

portmanteau, or one which I think is new. I put it in my shop window;

I make £20 worth or £50 worth of them. I put them in my shop

window, and a patentee writes to me and says : "I observe you are in-

infringing my patent." I look at his patent ; I go to my patent agent

or counsel, and he says, " The man's patent is a bad one." I write back

and say, "Your patent is a bad one; therefore, I shall continue the port-

manteau in my window." The next thing I get is a writ in the Court

of Queen's Bench ; I come to the trial prepared at much cost with my
evidence, but before I get to the trial I shall have a great many other

expenses, and when I get there I find arrayed against me two or three

exceedingly ingenious counsel. I may succeed in obtaining a verdict,

but it is almost as likely that it may be against me. What I thought
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was an anticipation in the specification turns out not to be an anticipa-
tion

;
perhaps there is a new trial, and I must go on, and pay extra

costs. But if the patent is in itself a valueless patent, I cannot see wli

y

the man who has infringed it unwittingly should go onl He has
already expended a sum of money, and he must either bum all those
portmanteaus or carry it out, A manufacturer makes a number of
portmanteaus. He is threatened by the patentee; if he sells those
portmanteaus he must be dragged through the Courts, and must spend
a good deal of money even if he succeeds in the end, and proves the
patent to be utterly valueless. Suppose he has made a certain number
of portmanteaus, if he chooses to sell those portmanteaus and fight the
action, he must spend his money, but surely he need not burn those
portmanteaus. He might make some arrangement or alter his mode
of manufacture, might he not %—That is, in other words, he must pay
money to the patentee. . . . What harm is done by a man taking out
a patent for a valueless invention 1—A new form of portmanteau
may be very valueless in one sense ; but it may from its fashion or

otherwise command a sale. ... No patent is ever upset on the

ground of inutility. Taking the most useless inventions, if the

slightest utility can be proved, the law protects them so much, that

pleaders in these cases scarcely ever plead inutility, because it

frequently gives the plaintiff an opportunity of puffing his invention,

and there is no chance of success for that plea ; but there are other

•senses of the word utility which are very important. A patent may
be really useful, that is to say, it may confer great benefit on the

public, though that might be a question of degree. But there are

many patents which are useful in the sense of bringing a profit to the

owner, and other persons who are in the trade, but which many persons

would call useless. Take an actual case, a patent for making chignons

of wool. Anything more useless in the high sense of the word than

to stuff a great mass of sheep's wool at the back of a woman's head

can hardly be imagined, but we are told that the patentee and the

tradesmen made enormous sums of money by it. Therefore they were

extremely useful in one point of view, and there was a great fight on

the right to use Russian wool, with regard to who should supply tons

of that wool to the public in order to enable women to hang it on the

napes of their necks. ... I think when I used the word " usi-less,"

I meant useless as compared with what letters-patent ought to bo

granted for ; in fact, I used the term in the sense in which I used the

tenn "trivial" or "frivolous," in other parts ofmy evidence on Thursday

last, meaning that which was not the proper subject of a State

privilege. Take the makers of a vast number of articles of manufacture

of that order ; to my mind it is a very trammel upon trade that men

should be put in the position that they must either get rid of their

stock or pay a person a price for the invention who they think has no

nght to it, or contest the patent where the patentee has a great

interest in laying out money for that purpose, while they hav-e next to

none. Though the injury is spread over a large portion of the public,

I think it is very great in reality, though we do not see it m detail.

• • • I did not quite sufficiently exi^rcss myself upon one evil of the

VOL. II.
*
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- . 1 *!,.* it is an evil to the inventors themselves

;

maltiplieity of patents :
that '» •» »° «T"

'^j^ ^„ ^^^ tU,. I mean
and it

iM'erl>aps.assenousas an^hmgese^^
^^

P^^^^^^
^^^^^

where there arc, say, twenty I^"^^^^

which, were they P^^P"''!/^""tefetrtWnWng thai he himself had
There are a number of poor m™.

<f^
'"^ "

|^^ struggle, and each

„ade the important ^'^P- -^^/^LSX 1„ 1^^^^^^^^^^ W getting

of their lives are wasted. ' • '
.^[„ .^^^^f̂ ^^^^^

I would grant another patent, but if it was a

f^^^^
.^ ^^^

first patentee^ have the be-fi^ of t.
. •

;
^^P

^^^^^^^^^ ^ ^fquires

of an improvement for a month or six months, it is
"^^l'^^^^^^^

a loBt t I recommended a public inquiry in the first instance,

twthe disadvantages of a private inquiry are -ry serious m^^^^^^^

Fir«,t vou cannot have a private inquiry so arranged that the trade can

b IrnedTd^^ thereto oppose. You keep the invention seer
,

and aTyt publish is the title, and the title is purposely made vagiie

is caUed,'for instance, an improvement on the ^team-engi e tl e

consequence is that you really get no effectual opposition- The only

opposition you generally get is that of some man ^^'^o gets «ome in

ling of what the applicant has done, or some case of ^^^ach of lait •

Sunnose vou were to say you will have a tribunal wlu.h should

p-recute a private inquiry, of course that would not affect my evidence

i Twit kind of Uibunal it would be ; but a private
-^^f^^^^^^^

be worth nothing. The mere title would be published, and the mere

0—icltion of the provisional specification to that I-^te^ ^^

would not warn the public to be there to oppose. . .

;J/^^f;;^^'^^
would always establish a primt facie ground lor his

P'-^^^f ,^^f
™^^^

w.-vs no opponent, because there would be nobody interested m getting

up a case against him, unless you had the two parties present, one on

'

Mr Johmton.—n^ye yon turned your attention to the qviestion o

licensing and the desirability of compulsory licensing ]—• • • ^ /^}""f^^

premium would 1^ better than the present system I am not m tHe

i-ast opposed to compulsory licenses if they would work I ^^ink 1

said in my evidence before the Royal Commission that the best plan

was that of Mr. Scott RusselL It is a fluctuating matter; a patent

changes in value, much depending upon subsequent inventions ana

the course of trade. Take the case of Young and Fernie. It was

paid by the opponents of the patent that the enormous value and mem

of Young's patent lay in his use of bog-head cannel coal, and that

if it had' not been for the discovery the patent would have been oi

comparatively little ^ nine. Now the discovery of that which would
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make a patent more or less valuable to a great degree, but which had
nothing to do with the invention, would alter the rate of the license*

very much. ... For a small class of inventions a verj' small amount
would do j for a rapidly remunerative article, such as, for instance, the

solar lamp, a halfpenny or a penny a-piece would bring in a large reward.

But take another patent not used by a dozen persons in the countrj' : in

that case you must give a large maximum. ... I was once counsel for

a plaintiff in a case where we lost the verdict, but the publication of

the case, and of the man's manufacture, had so large an effect that

when I saw him a year or two afterwards, he said that though the

verdict cost him £1000 or £2000, it was the best investment he had

ever made, and that his trade had increased to such an extent that it

had been quite a boon to him, although the invention had been thrown

open to the public.

Mr. Dillwyn.—Do you remember any case in which the public have

been debarred from using a valuable invention in consequence of the

Patent Laws %—Yes, during the time of the patent. Absolutely 1

—

Yes; I know several cases where great complaints have been made, that

the patentee has not allowed any one to use the invention.

Chairman.—Do you mean that he has not used it himself either 1

—

No ; he used it himself generally. Those have been, generally, cases

where the patentee has also been the manufacturer. Then he charges

a prohibitory price for the article, I suppose %—He charges very much

too high ; at all events, he charges high prices, or grants no licenses.

In answer to the question of the Honourable Member, I may state a

fact which shows that it is not an unfrequent practice, namely, that in

petitions to the Privy Council for prolongation, the person preparing

the petition always, if he possibly can, puts in a clause that the

petitioner has been willing to grant licenses on reasonable terms : that

being an invitation to the Privy Council to look favourably upon his

case. ... If a monopoly is given to a patentee, it rather discourages

invention, does it not 1—In many cases it does, and in the instances

which I have given no doubt that is so. . . .

Mr. Pirn.—Do you believe that there is any useful invention at all

that would not in time be made without a patent 1
—

" In tune,"

perhaps they would, but time is a great question in the matter. Thore

are some inventions of a large character that might take fifty or seventy

years to come into use, but where, by giving the inventor some power-

ful means of pushing his invention, or rather of being rewarded .or bis

invention, it might come into use in ten or twenty years, or less. ...

Now, I will ask you whether that would not be affected by th-

that a man newly starting in business would naturally make hi« !

factory on the very newest plan, and whether that would n<
•

some advantage, even if there were no patent right, and 1« ,;

to follow his example?—Very likely at the first start a man wouia

take the newest things he could find, but when he got mto a •

established business he would become a conservative in those m.

and would be very unwilling to change anything, and th. i

would only get new inventions started by new men so tt,.
,

-

you obtained a constant influx of new men, you would have mucli ic*i
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•chance of new inventions. . . . With regard to the patents which are

worthless to the public, are there not a great many patents which are

valueless to the inventors?—An enormous number. I have been

speaking quite as much in the interest of the so-called inventor as the

public. I believe they do a great deal of harm to the inventors, because

they induce a number of sanguine men to devote a very large portion

of their lives to them. They also introduce a neck-and-neck competition

instead of leaving a person to take years to mature his invention, as

was done in the olden time. . . . Twenty or thirty to one may be con-

sidered as some rough approximation ; but to look into the injury to

the inventor is a very difficult matter. You see a few cases of success,

but not the numbers of failures. One very often hears that every one

succeeds according to his merit; but I think that is one of those

popular fallacies which arise from our not seeing the cases of failure.

... If France and Prussia had no patent law, we could not shut up

all the inventions in England which were commonly free in Prussia

and France. Therefore the common run of inventions would be open

at once ; and then the other country which had no patents would get

your great inventions, even if you shut them up in your own country.

Therefore I do not see how you could continue to work at such a dis-

advantage with another country. My impression is, that the rest of

Europe must give them up in that case. . . .

Mr. Macfie.—It has been said that a very strong impression was

made upon the members of the Commission in favour of abolition, or,

at all events, in a sense adverse to the continuance of the present

system of rewarding inventors ; is it fair to ask whether the public

have rightly interpreted the report in that sense 1—I do not think

that it would be quite fair to answer the question, and perhaps it

would not lead to much if I did. I certainly have heard aliunde (not

at the Commission), that one or two of the members of the Commission
were so impressed. Some other members certainly retained very

strongly their impression in favour of letters-patent, and an intermediate

number remained in abeyance, considering that they had not suffi-

ciently heard the subject discussed ; but I think I may add, that the

tendency of the evidence was to impress the Commission with the

extreme difficulty of satisfactory legislation on the subject. So far as

that may be an argument for abolition, no doubt it did impress them
very much. . . . With regard to scientific men, I do not think the

patent law much affects the higher questions of science. . . . Some
few scientific men of eminence have made money by patents, and
o<-hers have been damaged by them ; but I do not think it has much
effect, for the common inventions of useful things for trade and
commerce are what scientific men care very little about in general.

. . . The alternative is that you must have the rewards given by
comparative strangers. It is very difficult to adjudicate upon such

matters. If honours were conferred unsought it midit be well, but

1 fear this is the exception in practice. . . . You now encourage
a good many poor men to sacrifice the little they actually have,
and I see no mode of rewarding the poor man except one consequent
on his being enabled by the merit of his invention to get some man
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of capital to start it, giving him some premium upon it. ... I have
taken the quantity of sugar refined annually by a particular sugar-

house in Paris, and I find that even at one per cent, ad valorem upon
the goods that they turn out, on a very moderate calculation, the

royalty would amount to between £35,000 and £40,000 per annum.
Two questions occur to me iipon that ; first, Whether in that case it is

not obvious that one per cent, would be much too high a royalty to be

practicable ? and secondly, Whether you do not think that the exemp-
tion, Ave will say by the Paris sugar refiners from such a royalty,

simultaneously with liability to it on the part of all the British refiners,

would be a great wrong to the manufacturers of this country, to the

commerce of this country, and to the labouring population of this

country 1— . . . That again goes back to the general question ; if you

could obtain the same amount of good sugar manufactured, unquestion-

ably I think you should not have patents. . . . When you come to

the enormous complexity of the patent law, I can think of no work-

able international system of patents. ... By a common application

that should not have been patented at all, and which has been upset

on the ground of want of novelty, the parties were said to make

£20,000 a year. . . . Then you have observed no proportion between

the magnitude of the reward received by patentees and the value of

their inventions 1—Scarcely any, only a very rough proportion if any.

I should say that there are patents which, really, so far from being

valuable, are actually injurious. I have mentioned the frivolous case

of the chignon, and I may mention another, a soap patent, I was con-

cerned once in a patent case for introducing water into soap as much

as possible. One of the witnesses said that the great problem was to

make Avater stand on end ; the object of the patent Avas, in fact, to

sell to the public Avater for soap. There are a great many patents

which were really injurious to the interests of the public, but Avhich

form a very considerable source of profit to the patentee. You are

aware, perhaps, that a respectable Liverpool merchant once applied

for a patent for manufacturing chicory in the form of coffee-beans ;
was

a patent actually granted for that*?—I cannot tell. ... I think I

have heard that there is a desire on the part of patent-agents to say

that a patent might, and ought to be, held valid though it has been

published abroad and used abroad, provided it has not been published

and used in the United Kingdom ; how far does that desire agree with

the actual state of the laAv 1— That is the laAV at present. In order to

prove that the patent is void on the ground of anticipation, whether m
a book or other document open to the public, or by prior user, it must

be proved to have been used or published in some part of the United

Kingdom. . . . With regard to Bovill's process, I think he charged a

royalty for the use of his patent. First, do you remember the amount

of that royalty, and how much ad valorem it Avould come to on the

value of Bovill's flour?—He varied the royalty himself at different

stages of the patent ; he did what many patentees do, he charged a

higher royalty Avhere the parties litigated and put him to great

expense than where they did not. But in a case where I was myself

counsel, I would rather not say much. If I said anything in favour of
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Mr. Bovill, it might seem as if I was prejudiced in his favour ; and if

I said anything against him, it might be regarded as a breach of con-

fidence. I hardly like to ask you whether it is correct to state that

Mr. Bovill was not the inventor at all of the process, but saw it abroad %

—That formed a great question in the case. I think I ought to say

this, that I do not think Mr. Bovill was ever accused of having plagiar-

ised the invention, but one controverted point of the evidence was
that he had seen things abroad which had suggested to his mind divers

improvements. ... On page 6, Mr. Attorney-General asks you, "If it

appears on the face of any document that the invention has been before

used, we do not, of course, allow it ;" does it not appear to you that

there are a great many inventions that are in constant use in manu-
facture, as to which you would look in vain for any document descrip-

tive of themi—Yes; I apprehend the reason is, that in a kind of
tribunal, like that of the Attorney-General, which examines in secret,

so to speak, they can only go on manifest and obvious printed

evidence. ... I have heard an eminent man connected with the

Government say that he had tried to get quiet merit rewarded ; but
he found, practically, that it was the most pushing people who obtained
the. rewards. ... If a man is a perfectly innocent vendor, and says,
*' I knew nothing about your patent," the patentee seldom proceeds
against him, . . . When they cannot get hold of the infringer, they
tell the vendor, " Either you must desist selling, and pay me something
reasonable for what you have done, or else put me in a position to

bring an action against the man in the background." . . .

Mr. Piatt.—I think that granting a patent for a half-made invention
leads to a good deal of litigation and injury to the inventor and the
public. You think where the patent was complete at the time of the
application, then if the patent was really granted, there would be
something hona fide for the public to depend upon 1—Yes, and the
examination would be a kind of guarantee to the inventor. I think
he would have a fair position put before him. ... I do not know
whether it is desirable to get a class of men to devote the whole of
their time to practical inventions, but if it were I should still say that
a great limitation of patents was desirable, because it would enable
men to devote more time to particular inventions, and prevent the
neck-and-neck race which now exists. . , . Should you be surprised to

hear that I know a gentleman who has retained for the last thirty years
the secrecy of his invention 1—No, I am not surprised at that, but I

phould expect such cases to be rare. Of course, he has the right to do
that. I think I have stated that there are a good many arts and
modes of manipulation that are kept secret. ... If his invention is

one which the public can fully appreciate, fourteen years would give him
time enough ; but whether or not you should legislate for exceptional
cases to the contrary, I will not undertake to say. . . . The general
result of my experience is, that where persons are active, then in
the last two or three years of the term they obtain considerable
profit.

Mr. H. Palmer.—Is there any reason to suppose that if you create
all these difficulties in the way of obtaining patents, inventors will take
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their inventions to other countries, where there are greater facilities
given to them 1—No ; it may be so in a slight degree, but that of
course is a matter which you must meet; I do not think that the cases
would be very numerous. I do not think that persons would expatriate
themselves for the extremely problematical chances of taking patents
to another country, of the laws of which they were ignorant. ... I
could name patents of a most trifling character which have made
large fortunes,--a slight improvement in a dye,for instance,—but I would
leave those things to trade competition. ... I do not recognise it as
a function of the State to seek out and reward merit, and I do not
think it can do that. Practically that would apply to the copyright
of a bad book, would it not 1—If it could be done it would be no harm,
but bad books may be said to refuse their own copyright, at least

most of them do. There you do no harm, whereas inventions often
stand in the way of each other.

Mr., now Lord Gordon.—If I felt sure that the public would lose

nothing I should say, abolish patents. Is there any risk of the public
losing the benefit of them in the event of patents being abolished in

consequence of the inventors working out their inventions in secret ]—Not much. There was some risk when trade mysteries were more
easily kept, but w^ith the immense skill of our present scientific popu-
lation it is not so. . . . Do you not think that a sum might be fixed

in granting a patent which would be a fair remuneration to the

patentee, and that in the event of that sum being realised by "the

royalties, the invention should cease to be the exclusive property of

the patentee 1—I am afraid that it would give rise to a good deal of

manipulation of the amount received, and you would have to inquire

into the real remuneration, and then you would have an inquiry into

each case, what was really profit, and what was not, and what were

the expenses the inventor had gone to. But still it would be better,

would it not, than a system which gives immense profits to a person

for an invention, which has not cost him much trouble 1—If you could

so organise it; but that is the difiiculty. There is quite enough

litigation at present connected with patents, and this would introduce

new sources of litigation. Would it be advantageous to the public, do

you think, that there should be a public ofiicer appointed for the

purpose of looking after the interest of the public in any such investi-

gation, with a view to forming an opinion with regard to what

amount of remuneration the patentee should obtain 1—I am a little

inclined in favour of that. At the Privy Council the Attorney-

General or his deputy watches the case of the prolongation of a patent,

and opposes it if he thinks fit, in the interest of the public. It might

be a desideratum if you had such a tribunal as I have suggested, and

could afford to pay an ofiicer, who should be a very high ofiicer, quite

free from all suspicion of undue influence. ... No; I mean a bonajide

action, where the person sued for infringement finds he is involved in

an expensive litigation in a matter which does not aff"ect him very

much, and lets judgment pass against him for a consideration ]—I have

known several cases of that kind of compromise. I could hardly say

they were very poor persons ; but I have known cases where a com-



328 Cominous Conirnittees Report^ 187 1.

promise has been effected, by which the person opposing the patent

has been paid a round sum of money not to disturb the verdict.

Mr. Macfie.—It appears to me that the mode suggested by the

Honourable Member is one perfectly practicable (and I speak as one

who is acquainted with manufacture) ; the idea, as I understand it, is

this, that a party when applying for a patent should record what is

the expense he has incurred in his experiments, and he might record

also the losses he has made before he got his manufacture established.

An understanding might be arrived at that he also should keep a

record of the various royalties that he had received, and that it

should be competent for the manufacturers to associate together, if

they please, or one manufacturer by himself, and to go to the Court

and say, " Such a sum has been altogether paid by the trade for the

use of this invention." Suj^pose it has now reached £100,000, you

could in that case look at the notes that you made at the time, and
then calculate a reasonable valuation, and see if it did not reach your

idea of Avhat would be a fair remuneration. It appears to me that

this would make the reward much more proportionate to merit than

the present system ; does not it occur to you that if that could be

arranged it would be an improvement %- 1 do not say that it is abso-

lutely impracticable, but I do say that it is very difficult. It constantly

occurs before the Privy Council that the patentee is also a trades-

man, and you have to try and sever the profits of the patent from the

profits of the trade ; it is a cumbrous inquiry. Have you thought of

any system by which a number of persons could combine 1 At present

a manufacturer is often at a loss whom to apply to when he wishes to

make use of an invention. Tom, Dick, and Harry, and thousands of

persons have other improvements : have you considered any plan by
which a party could say, " For all these inventions together I will pay
such a sum of money into Court; divide it amongst yourselves, but do
not keep me from the use of your inventions until you have settled

matters about which you differ amongst yourselves" 1—That is a new
idea. In that case you would have to measure all the different interests

relatively ; and I do not know how you could make it work. You
said that one or two per cent, on the profits of inventions might be a

fair reward in some cases, did you not ?—Yes. But is it not within

the range of your experience that inventors generally expect a very-

much larger proportion of profit than that ?—Yes, it is very natural they

do ; and one can quite sympathise with them, because they do not see

the enormous difficulties of the system, and they look only to what
they have themselves done in the matter.

The Right Honourable Lord Romilly, Master of the Rolls.

—

Chairman.—I think, my Lord, you took considerable interest in the

preliminary steps for the amendment of the law of patents, which took
place in the year 1851-.52 ]—Yes, I took a good deal of interest in

the matter. And you gave evidence before a Select Committee of the
House of Lords on the Patent Law Bill, which was introduced in the
year 1851?—Yes. . . . Are patents frequently "avoided" on the
ground of the invention not being the proper subject-matter of a
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patent 1—Yes, unquestionably. But if it is a valuable discovery wliicli

produces profit it is always the subject-matter of a patent if it is new.
That would be the guiding rule for the decision %—Yes, that would be
the guiding rule. I had a case before me which I said was not the

subject-matter of a patent ; which was a patent that a man had intro-

duced for making spring hoops for ladies' dresses, and that was dis-

placed, amongst other things, by producing a picture by Hogarth, who
had drawn exactly the very thing ; they were crinolines, in fact. That
was on the ground of want of novelty 1—No doubt it was on the

ground of want of novelty. ... I do not think it was a proper

subject for a patent. ... I do not say that if it were found useful to

distend ladies' dresses, something in the nature of crinoline might not

be the subject-matter of a patent. . . . Can you conceive any reason

Avhy it should be an expensive thing, and why it should be left to

individuals to bear the expense of repealing an invalid patent %—No.

But that is the state of the case at present, is it not %—Yes, that is the

state of the ca-se at present. But you must bear this in mind, that all

patents go on by steps. It is very rarely indeed, if ever, that one man
makes a great invention, but he invents something which is added on

to something else, which goes on till at last somebody finds the key-

note, that sets it all alive. Of course, he cannot do it without using

all those other patents which are practically useless by themselves

;

and that is the great difficulty in considering those questions now.

No man invented the steam-engine, as it stands at present; but

hundreds of minds have gone on making gradual improvements in

steam-engines. But the man who added the key- stone is in the

position of not being able to turn his invention to any account, unless

he obtains the consent of the people who preceded him %—To some

extent that is so, but still the thing is that he gets all the benefit,

whereas the man who made the first discovery would get nothing. . . .

I was thinking of the discovery of lighting the streets with gas, which

was unquestionably a very valuable discovery, but the person who

made it died, I believe, a pauper ; and also of the electric telegraph. . . .

I do not see any remedy for it. . . . Whereas, at present, unless some

private person intervenes, a bad patent will stand until its expiration ?

Yes, it is ahvays granted. And always continued for the fourteen years %

—Yes, and always continued for the fourteen years. To the detriment

of the public ?—The public may contest a patent, of course, as soon a^ it

appears, but it gives rise to litigation. ... If a patent were published

.broad, taking into account the facilities of communication which exist

low, would you deem that a publication in this country, or would you

•equire proof of the publication in this country, in order to invalidate

ui patent 1—If it were proved to have been published m another country,

I think I would take that on the same footing as a publication here

You would assume that it was known here if it were known abroad 1

—Yes; I had a case before me in which it was disputed wliether a

patent was published in this country or not, in which there was enor-

mous litigation. It was the patent by Mr. BoviU for utilising the

small dust made by grinding flour, and they said that this process had

been invented abroad, and that it had been published in this country.
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One of many instances brought forward to show a publication in this

country was a volume sent to the British Museum, which nobody, [

believe, had seen. I did not think it was the precursor of the patent;

but the publication which was relied upon was merely the sending of

this volume to the British Museum. A¥ould you hold that to be a

sufficient publication 1—I could not help holding it so upon the

decided cases. If it had been at a bookseller's where everybody might
have bought it, though nobody did buy it, that would have been a

sufficient publication. . . . One of the most useful inventions of modern
times is that of the person who discovered the art of making intermin-

able sheets of paper. Probably some of the members of the Committee
may not remember the time when you could not have one very large

sheet of paper, but had to join sheets in case of need. A man discovered

the art of making sheets of paper of any length. That patent was
invalidated on a trial before Lord Tenterden on account of a little

defect in the specification. That man had spent a very large sum of

money on his invention, and I think the Government gave him a pension,

but he was very nearly ruined by the invention, though he made the

fortunes of a large number of persons, particularly in those cases when a

stamp was required to be affixed only on one sheet of paper. If you
make them give the specifications as speedily as you can, you then pro-

bably invalidate certain patents which, if you wish patents to continue at

all, ought to have remained valid. Do you not think that the present

mode of granting patents is, to a large extent, a fraud on the public ]

— Certainly, I have no doubt of it ; and they are made use of as such,

I have had many instances of this. I have had many cases before me
of persons who have insisted on patents, and induced opponents to

give way because they could not stand the expense when the patent
itself was plainly worth nothing.

Mr. Caidey.—Is your Lordship prepared to recommend to the Com-
mittee any special amendment in the law of patents 1—No, I cannot
say that I am prepared to recommend any special amendment in the

law of patents. I have given evidence upon this question before to

the effect that the patent law had better be abolished altogether. . . .

I think you had better abolish it at once, but not without providing
the means of rewarding persons who have made considerable inven-
tions and discoveries. Would you propose that those persons should
be rewarded by the State]—Yes, by the State. The tax on the
country would be much less than it is now. I suppose the Committee
have got returns of the existing expense. I do not know the amount
of the taxation of the country in consequence of the patent law at this

moment, but I know that it is a very large sum. At all events, your
Lordship thinks that it would form an ample fund for such a purpose 1—Yes; but of course that would all come out of the Consolidated
Fund, But does your Lordship think that there would be no difficulty

in assessing the proper cases for reward %—1 think the three persons
who were suggested as Comissioners would assess the reward perfectly
well.

. . . Would your Lordship think that it would be desirable to
have any preliminary inquiry more strict than that which is now exer-
cised by the law-officers of the Crown, before the patent is granted ]
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—If you retain the system of patents, I do not know that you could

have any other inquiry than that which you now have; it is very
difficult to say, but if you ceuld accomplish it effectually, and with
the confidence of ihe public, it would be a good thing. ... I

have no doubt that the feeling in favoitr of patents is very strong

throughout the country, but I think it is an erroneous and injurious

opinion.

Mr. Gordon.—Where it is a useful patent it is always sure to be

litigated. For instance, there was Mr. Bovill's patent for utilising the

small dust of flour, which has been contested for years over and over

again. . . . Where it is not useful, sometimes there is the oppression

of the poor man by the patentee, is there not 1—It is so simple to take

out a license and pay a royalty. The inventor says, " If you will pay

a small royalty, I will refrain from molesting you ; if not, I will file a

bill in Chancery for an injunction, and you will have to contest the

patent." ... It is very difficult to induce a man to see the merit of

an invention which w^ould be very injurious to him. Without intending

to do anything which is not fair and right, he does not see the novelty

of it. He would say everybody knew it, but no one thought of using

it. You constantly find this feeling in courts of justice, where there

is no intention whatever to do what is felt to be dishonest.

Mr. Pirn.—It was pressed upon the Committee that patents should

not be granted for frivolous or trifling inventions. I think I see, with

regard to the Commission which sat in 1862, your Lordship was asked

that question, whether you thought patents ought to be refused because

the subject-matter was frivolous, and your answer was to the effect

that the line could not be exactly drawn, was it not ]—I think so. . . .

But if that could be done, you would consider it a great advantage,

would you not?—Yes, I should consider it would be a very great

advantage.

Mr. Macfie.—And I have further understood that the Statute of

Monopolies prohibits the working of a manufacture, but does not in

any w^ay prevent the vending of the manufactured article. Is it not

your Lordship's opinion that notwithstanding this, vending is now

prohibited by the actual administration of the Statute of Monopolies ]

—I should think not ; I think that the Statute ought to be construed

liberally, and that that is the disposition of the Courts. The Courts

do hold that the vending of a patented article is illegal, but in the

words of the Statute of Monopolies I find no prohibition. I find the

words there are, " The sole working or making of any manner of new

manufactures within this realm, to the true and first
_

inventor, and

inventors of such manufactures, which others at the time of making

such letters-patent and grants shall not use," but there is not a word

prohibiting vending. That Statute was passed before the union

between Scotland and England. I presume there was nothing in the

state of the law to prevent a manufacturer in Scotland bringing articles

made therein into the southern kingdom and vending them ?—But

giving the monopoly of manufacturing such articles would be useless

if you allowed a person to manul^icture them in an adjoining country,

and to come here and sell them; consequently the Court always holds
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that as a violation of the Statute. Suppose I am at liberty to make
any particular article, and that nobody else may make it in England,

if a man makes it abroad and comes and sells it here it is a violation

of my patent. In Prussia I understand that view does not prevail,

and, in fact, in the majority of cases importations are permitted ; is

that so ?—I do not know. Lord Coke used these words, that there

must be urgens necessUas and evidens utilitas. I presume that no longer

are those two requirements observed %—It must be proved to be useful.

The three grounds of finding fault with a patent are that it is not new,
it is not useful, and that there is imperfect sjiecification. If you prove
any one of those three things the patent is worth nothing. . . .

Suppose I was a manufacturer, and I had used a particular invention

in my manufactory, it being open to thousands of workmen, any one
of them having an opportunity of seeing it, but it had never been
patented, would it be competent for any person to patent it, and to

preclude me from using it in my own manuftictory 1—I am of opinion I

that it would not. . . . With regard to the meetings of the Commis-
sioners, whose duty is it to summon the Commissioners to meet ?

—

Generally speaking, Mr. Woodcroft mentions it to one of the Commis-
sioners, and the Lord Chancellor summons them. Practically, Mr.
Woodcroft does the duty of the Commission, does he not 1—Yes.

Mr. Thomas Webster, Q.C, F.R.S.— I have had a good deal to do
with the subject-matter of patents generally. . . . The discussions about
the great Exhibition of 1851 led, in the course of the year 1850, to

the subject of patents taking a very prominent place; and then a
Committee was formed, of which Sir William Fairbairn was the Chair-
man, and a large number of queries were sent out to some 500 persons
in order to obtain their views, and upon those replies the case was
prepared on which the Bills of 1851 were founded. There were three
Bills altogether in 1851. There were two Bills originally introduced,
one by Lord Brougham and the other by Lord Granville ; and then a
third Bill, which was a consolidation of those two Bills. It was a
compromise, I suppose]—Yes, a compromise. . . . In 1852 two Bills

were again introduced, one by Lord Brougham, and the other by the
representative of the Government (which had changed in February
1852), by Lord Colchester, I think, which was substantially the same
as the Bill of 1851. The reason of there being two Bills was, that
Lord Brougham was anxious to do something to amend the law
with regard to patents, and he only introduced his Bill for the purpose
of forcing the Government on to do something. . . . You have used
the words " creating a property in inventions," but was there not
always a property in a patent"?—Yes, there always was a property in
a patent when it was granted, but then that was subject to all the
contingencies of the grant. . . . The essential feature of the new
system was, that there should be property in invention, and protection
at the will of the applicant, from the time of the application, provided
he complied with the statutable conditions. . . . You have spoken of
the alterations made by the House of Commons in 1852; will you
kindly state to the Committee what the chief alterations were 1~The
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main alteration was the taking out of the Bill the clauses of reference
to examiners or commissioners, before the case went to the Attorney-
General, which was compulsory in all the Bills of 1851, and in the Bill
of 1852, as introduced from the House of Lords, compelling the law-
officers of the Crown to employ some person to examine, that is to say,
depriving them of original jurisdiction, and making them a court of
appeal. , . . The marginal note of the third section is, " The commis-
sioners to appoint examiners, and to make rules and regulations, and
to report to Parliament." "It shall be lawful for the commissioners
from time to time to appoint a person or persons as examiner or
examiners for the purposes hereinafter mentioned, and to revoke such
appointments." And Section 9 says, "The provisional specification

shall be referred by the law-officers of the Crown to one or more of
the examiners for the time being under this Act, and the examiner or
examiners, being satisfied that the provisional specification describes

the nature of the invention, shall give a certificate to that effect, and
such certificate being approved by the law-officers of the Crown shall

be filed, and thereupon the invention therein referred to may, during
the term of six months after the date of the application, be used and
published without any prejudice to any letters-patent that may be
granted for the same ; and such protection from the time of publication

is hereinafter referred to as provisional protection." That reference

was taken out because those examiners were subject to the regulations

of the commissioners, and it was left to the law-officers' discretion, with

power to do that which the examiners were to have been compelled to

do. ... I believe that so far as the granting of patents goes, if the

spirit of the Act had been carried out, nine-tenths of the objections

which are now made could not be made. ... In your opinion lias any

evil resulted from that change ?—I think great evil has resulted from

that change, because, as Lord Romilly told you the other day, it has

practically left the present system as it was before 1852, with regard

to the granting of patents. . . . Except so far as the provisional pro-

tection goes, the present system is the same as it was before 1852. . . .

The number of patents for England under the old system was about

500 a year. . . . After 1852 the number of applications amounted to

3000 or more, which has resulted in about 2500 patents now; and

out of that 2500 I have no doubt that more than one-half, and perhaps

three-fifths, would have been stopped with the consent of the appli-

cants, if they had been admonished, so to speak, by the system which

was compulsory under the Bills of 1851, and intended to be established

under the A«t of 1852. ... A difference has been attempted to be

drawn by the objectors to patents between what is called patent-riglit

and copyright, but in principle they are, to my mind, identical
;
they

are the embodiments of some idea or principle in a material form.

There is no property in an idea until 'embodied, whether it t.akes the

form of manufacture, or whether it relates to the fine arts. In no case

is there any property until it is embodied in some material form ;

therefore, with regard to the principle, namely, that it is an application

of mental labour embodied in a material form, I cannot conceive for an

instant that a difference can be drawn. . . . Take the printing machine
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of Applegarth and Cowper, which was a failure almost; they gave it up in

despair, simply because as the inking-roller left, there was always a burr

on the type which got on the paper. It struck them to shift the

roller, and make it leave the type obliquely, and the consequence was

that there was no burr. The success of printing by power was then

complete, and due* simply to that fact, that they set the roller obliquely

instead of at right angles. ... I remember the late Mr. Roberts saying,

with regard to a mule, that the patterns for one particular motion had

cost him £500, and that if he had produced them without protection,

they would have been colted to-morrow, that was his phrase. ... I

do not see why there should not be a variation in the length of the

term for patents. . . . I'f you have patents for different terms, the

practical course would be to grant them for those terms with a power

of extension, on application, analogous to what you have now for terms

beyond fourteen years. I do not see why you cannot grant patents

for shorter terms ; there is no doubt that a very large number of the

patents now granted are really for designs. Mr. Grove referred, I think,

to what he called the shape of a match-box, and if you take the trouble

to look through the lists printed in the Quarterly Abridgment, you

will see that a great number of matters there contained are ob\'iously

no inventions at all that should be the subjects of patents ; some very

probably may come within the term " designs," to which the term copy-

right is applied, simply because it is acquired by mere registration.

The duration of such copyright is too short, but fourteen years is too

long for a number of these matters, which, if the rule were rigidly

applied, are no inventions at all. With that qualification, and giving

a power of extension to that tribunal, which Mr. Grove referred to the

other aay, there would be no objection whatever to patents for short

terms. ... It would give sufficient encouragement to the inventors,

sufficient protection, and, at the same time, probably adequate remu-

neration. . . . With regard to a practical instance of the bad effect of

these worthless patents or frivolous patents, I am yet without examples.

... It is much against the interest of the patentee to charge extrava-

gant prices, it being the essential principle of invention to reduce the

cost of manufactiu-e ; I am, on the whole, sceptical of the efi"ect of the

so-called monopoly prices. ... I have heard on unquestionable

authority, that it does so operate ; all I say is, that when the matter

has been pressed, instances have not been forthcoming. The Honourable

Member for Leith made a notable admission, that out of 400 sugar

patents, he was not aware of any one being obstructive ; and Mr. Grove

s^jd the other day that he could not trace that patents had been in

any way obstructive to the advancement of science. I do not deny that

where a large number of patents get into the hands of a capitalist, they

may be used prejudicially, and perhaps create monopoly prices ; but

when I look to the fact that a number of patents in one hand enables

the person to give to the public the best thing, I think that by the

patent law the public are gainers. Take the Permanent Way Company,

which was very much scoffed at by a late Chief-Justice, and called

monopolising ; what was the result % Having got into one hand all

the patents with regard to the permanent way, the fish-joints, and so
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on, they gave at one price the best thing that anybody had ever yet
invented. . . . You think those people become what, in political lan-

guage you might call beneficent despots 1—Yes, they do. There is a
very eminent firm which was pointed at by a late Lord Chief-Justice

the Crossleys of Halifax, as persons who were eminent sinners in the
way of having a great number of patents; I think they were very
beneficent despots ; and although there was a good deal to be said,

and there was, I know, great litigation betAveen them and another
eminent firm, I believe the result was a great reduction of prices, and
great improvement in the manufacture of carpets. ... Do you think
that it is possible, in these days, to keep inventions secret?—In one
class of certain chemical patents perhaps it is, or in certain processes

where, by the alteration of something at one stage, you give a finish

which could not be got without it. But as a general rule, with
reference to mechanical inventions, it is quite impossible. There is a

large class of cases in which the result shows the means ; those cannot

be kept secret. But take as an instance the invention of vulcanised

rubber ; the thing was done before any one knew how it was done

;

but when it came to be disclosed, an ingenious chemist, by great care,

found out how it was done. The power of secrecy must be limited, I

think, to chemical patents in this day. I do not think people can

work much in closed rooms now-a-days, and we should scarcely ever

have such a case as that of Crumpton of Nottingham making lace in a

closed room, and people getting up to the windows to find out the

process. ... In that very case of the cone for telegraph cable, under

this rule the inventor had put in sometliing more than simply the cone,

but not certain rings above the cone which he included in the complete

specification, and a very large portion of that most expensive htigation

was founded entirely on the distinction drawn by the counsel on the

trial between the means that were not included in the provisional

specification, but were included in the final specification. . . . Under

the operation of this rule, patentees are recommended, besides the

nature of the invention, to put in some of the means ; they very often

have not the means that they would like to rely upon. In that very

case they could only try it by sending a ship out to the Black Sea, and

it was by an actual experiment of that kind that the invention was

tested. A man may be satisfied in his laboratory, or his study, that

it is a very important improvement, yet he cannot prove it to the extent

that would satisfy a capitalist, except by tests made on a scale which

cannot be done without provisional protection. . . . Sir U illiam BoaiII

had special mechanical acquirements, but some of the law-ofiicers dis-

like the thing entirely. ... Mr. Newton could tell you how often aid

is called in. I believe it is only in a very few cases. . . . The Act is

silent as to what was to be done with the provisional specification, with

regard to its pubhcity ; but in the discussion that took place, you will

find that it was supposed that the provisional specification would have

become in some degree an open document, at, say, four months after

its deposit. It was found necessary with regard to foreign patents that

the provisional specification should not be open from the first
;
according

to the old law two months were allowed for each country for the patent,
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but the result was that they all slipped into six months. It was held

that there ought not to be a publication in one country before another,

and that is how the six months grew up. That was continued becau.se

it was found in many cases that the six months was not at all too long

to allow a person to experiment for the perfection of his final specifica-

tion. But it was certainly supposed that before a patent was actually

granted, some publicity would be given to the provisional specification,

or some opportunity to a rival inventor to know what it was. ... At
present the public is entirely in the dark with regard to the nature of

an invention, until six months after the provisional specification is

deposited ]—Yes. In the meantime, probably, a monopoly has been

granted %—Yes. Do you think that that state of things is desirable ]

—No, I think not. ... If a person happens to have obtained a know-

ledge of a prior application, and applies for a patent, and gets his patent

sealed first, that patent so sealed on the second man's application has

been held to deprive the first applicant of his rights ; not in a clear

case of fraud, but that has happened in more than one case, to

my knowledge. That is a very recent decision. ... It took us all,

at least me, very much by surprise. . . . But would you not say that

in certain circumstances the public is the rival to the inventor ?—Theo-

retically, no doubt it is so ; but I think that the public are not injured

by a patent in that way ; it can only be through increased prices, or

through the possibility that others may become inventors at some sub-

sequent time. I think it is a speculative matter ; but in theory, any
one of the public is interested in every patent. But at all events, if

not the public, all the persons in a particular trade, who may not wish

to becOiUe patentees, are interested ?—They ought to have the right

of opposing ; that is to say, any person in that particular trade ought

to have the right of opposing, and they have that right in fact. But
they ought to have an opportunity" as well to know what there is to

oppose, ought they not ?—I think they ought ; I think the inventor

ought to have protection as he has now from the first, on his own
application ; but before he actually gets the patent sealed, there should

be an opportunity to persons in the trade of coming in and opposing,

and such, no doubt, was the intent of the Act of Parliament ; otherwise,

why are those advertisements issued at every stage \ but the Commis-
sioners have done nothing to enable tliose advertisements to bring forth

fruit. . . . The provisional specification cannot be seen, except by the

law-officers of the Crown, or by some person directly interested in it,

and it is carried to this extent, that where there is an opposition before

-the law-officers of the Crown, you have A, and B., who are rival

claimants, confronted before the law-officers ; but very often the pro-

visional specification is not even then shown. We have agreed that that

kind of secret bush-fighting ought to be given up, and so far as I am
concerned, it is generally shown, but it is a matter of discretion ; but
if a person resisted, of course the law-officers of the Crown would have
to hear one person in private, and the other person in private. . . .

Absence of any skilled assistance to the law-officers of the Crown, either

in the shape of technical Commissioners or examiners, has been com-
plained of, I believe, by the public %—Yes, it has been the subject of
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repeated memorials. . . . Mr. Grove suggested to the Committee that
patents might be granted for different periods, according to the value
or importance of an invention. You have already given your opinion
upon that head ; is there anything else you wish to state with regard
to that ?—No ; I think they might be granted in that way with advan-
tage. There would be some difficulty in the first instance, and there
would be all kinds of objections raised to putting them into classes

;

but I think it could be done with great advantage, subject to a power
of extension. For instance, with regard to the class of patents that
have been spoken of by yourself and others, would you say that in

combination patents generally, the term should be shorter ?—Take for

example the sewing-machine, and another case, the self-acting mule,
which was much litigated : one of those was a matter of high mecha-
nical art; I think with regard to machines the time should not be
shortened. But the question of compulsory licenses comes in here. I

think any real objection to the length of the term for a patent on the

ground that you may interfere with a manufacturer, who perhaps might
have made the invention, is met by the question of license. Can you
illustrate at all the principle upon which you would grant a shorter or

a longer term for patents for inventions?—I think what have been

called small and frivolous inventions are in point here. Reference was
made to the shape of a portmanteau, but that is not the subject-matter

of a patent at all ; a large number of those things are not the subject

of patents. The chignon and the hoops which were mentioned are not

manufactures in any sense of the word ; they are not inventions that

should be the subject-matter of patents. Everything is an invention in

some sense, no doubt,—a new design is an invention ; but you must

have technical language to express particular classes of things. Take

a clasp on a lock, a thing merely giving manufacturers a little pre-

ference in the trade ; that Avould be one class of things that might have

a shorter term, but I do not found that recommendation on the objec-

tion that was taken, that persons were interfered with by legal pro-

ceedings ; I throw that entirely out of the case. But I refer to small

inventions; such as a spur, for instance, and a number of things of

that smaller class where there is not much invention. ... I do not

knoAV that I should say that every manufacturer should have a license,

because he had found a rival trader who had an advantage in the

market, because he had a patent, for that would probably be cheapening

production. I think the cases of the disadvantage at which an existing

manufacturer has been placed, and of his having himself made an mven-

tion, are quite distinct. In the latter case I think there should be a

license. ... I have heard them say that there was so much trouble

about it that they would rather give it up than patent it or defend it

if litigated, thus buying peace at any price. ... I have suggested in

reference to Heath's case, that it would be a very expedient tiling that

the Privy Council should have the power to value a patent, and buy it

up at once, rather than give an extension of the term. There have

been repeated cases where juries have assessed damages at once. It

has been given in evidence that in a particular trade 15 per cent, was

a fair profit in the ordinary course of business, and 10s. per cent, on

VOL. II. y
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the patent right, and the jury have given that 10 per cent. Then
inventors have gi-anted a license, and what they have taken in one case

would be a kind of guide in another. If a person set his back up and
said he would give none at all, that would be a contentious case, but I

believe it would be exceptional, because it is to the interest of the

patentee to grant a license ; I think that the number of persons who
refuse to treat for a license is very few. Take a case which will be

familiar to you, namely, the introduction of wooden bearings for the

shafts of the propellers of marine engines by Mr. Penn. Take a valu-

al)le marine engine worth £20,000, which is not, I believe, an extrava-

gant supposition. The actual cost of the improvement, either plus or

minus, being £50 or £60 ; would it be possible in such a case to fix a

maximum royalty in the letters-patents—No, it would not; but I

think the test to be applied to that case would be, first of all, the

amount of labour and expense in the invention, and the saving by
reason of it ; no doubt, that is a difficult case where you have not the
test of actual sale, as you have in the case of a commodity like a hat.

. . . But all that would be much better done after the invention had
been put into practice, would it not 1—Quite so ; no one would trouble
himself about a thing until the thing had become successful ; that is

one reason why I object to anything like an elaborate inquiry at first

before a tribunal, because you are doing at a large cost what you might
not have to do more than once in fifty cases. ... My opinion is, that
persons having an interest in a particular manufacture should be at
liberty to apply to the Commissioners for a license on terms to be
settled by an arbitrator. . . . There was a strong case, Walton
V. Lavater, m which I was concerned, where certain things had been
imported from abroad, and I believe it turned out afterwards that the
defendant had some knowledge of the articles alleged to be infringed,
but he might have been made liable for selling those things in the
street, he having no knowledge whatever of those things being the
subject of a patent; that is the law. I remember a case about the
manufacture of copper, where the copper was bought and sold in the
ordinary manner in public market. And it was not diff-erent from
other copper by appearance or by analysis 1—Just so; that was held
to be an infringement. I think in those innocent cases a man should
noD be held liable for selling an article unless he refuses to say where
he obtains it from.

. . . You might proportion the length of time for
Which you would grant a patent in some degree to the probability of
the inventions being made independently within such and such a time]
- ihat IS one element, no doubt, that applies to existing manufactures,
ut It IS wlioly inapplical)le to totally new things. Take for example
he electric telegraph. What was there to induce people to apply the

1. «.s of electricity to telegraphy] It was not an existing manufacture

fV, 1; I
• '^ ""^^ P'^"'^"' '"^^'^ ^^"s« the greatest revolutions in trade.

10. such inventions you would grant the full term, I suppose ?-Yes,

of M.T'''
^^^t«"«i«»- With regard to the eff^ect of the abolition

fiUtrtT tVp"""
*""' ^'""^^ "^ ""^^^^1 markets, have you anything to

nuvL tvT"'^''"'^^"'P""^^^ • • • The spinners in this coimtry
'aj not huNe, by the supposition I put, the opportunity of obtaining
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the best machinery %—Take the case of Heilmann, a Swiss, who patented
here that beautiful system of carding wool by drawing out and separatino-
the fibres, and drawing the longer from the shorter ones, detaching
them rather than combing them. That machinery was made to a lar^^e

extent abroad. That particular case was large enough to apply the
test to, namely, whether the woolcombers of Zurich, or any other place
in Switzerland, where the machinery might be made without patent
right, were at an advantage in the foreign market by reason of that to

an extent which placed the woolcombers and others at Bradford at a
disadvantage in supplying the same markets. . . , Other countries

abolishing patents, and we retaining them, at the end of the six months
an invention divulged by the specification of a patent taken here, and
which would be subject at least to a royalty, would be perfectly free

for any one to use abroad, would it not %—Yes, no doubt that is per-

fectly true with regard to existing manufactures. . . . Would you say
ninety-nine out of a hundred %—No doubt.

Mr. Macfie.—Lord Granville said, that although he was personally

opposed to the granting of patents, yet he was sure the public were
not rijje for that. . . . Then take the sugar manufacture, a manufacture
which is carried on upon the same principle, and for the same markets,

in the colonies and in the United Kingdom ; that change tended to

make the manufacturers of sugar in one part of the empire gain advan-

tages on the one hand, or bear burdens upon the other hand, that their

competitors, also subjects of the Queen, were not partakers of or liable

to 1—No doubt, theoretically, that was so ; but I take it that the

advantage derived from the succession of improvements was such that

that would disappear, and that sugar can be made at Liverpool or Leith

quite as cheaply as anywhere in the colonies by reason of the subse-

quent improvements. There was thus a stimulus given to invention

by the granting of patents, and the burden imposed for producing this

stimulus was borne by that portion of the sugar manufacture which

was carried on in this country ; but a large proportion of the resulting

advantage and profit was obtained, or was to be obtained, in the colonies

that did not choose to spend thousands of pounds to obtain any sugar

patent 1—Probably that would be so, but I do not know that, as a

question of cost, it has been proved. . . . There are sugar manufactories

in Canada, and there is a demand for Canada in the mother country;

the Canadian patent laws are more restricted than those of the mother

country. As a general rule, there is no such thing as a sugar patent

in Canada. To that extent the home manufacturers of Canada had

advantage in supplying their own markets over the manufacturers of

the mother country 1—No doubt, theoretically, that may be the result.

. . . With regard to recent inventions, one of the great improvements

in sugar manufacture was the application of centrifugal machines to

drying, which was a very obvious thing when once suggested, and the

amount of invention was small. I think that is one of the cases in

which time would have insured the invention being made; but I

apprehend, notwithstanding all that, there would be no prejudice to the

trade from anybody not being able to have a license for that. Perhaps

you are aware that several parties did independently, and without
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, -. s „r,n+liPr take out patents for that invention ?—Very
knowledge of one

f^^^^'^'^f;^! ^^'Jo^er system of inquiry would have

-=^1^^tF^^
- 0^ rt won.

LXby that applicati^nl-The patent -^ not hav c , n

those thin-s: that was the apphcation of a laAV of natuie to cir>i

There is of ciurse a clear distinction between a discovery and an inven-

tion A grtat natural principle is common property but each par-

iuiar trade would require special modifications, and of course th

arrangement for cloth would be different to that tor sugar They never

cmild have been included in the same patent, because that would be

equWalent to tying up centrifugal force. That was the very principle

n'"1 ion in the'cJ of Seed and Higgins - you cannot J-ve a Pat^n^

for a law of nature. I think a great deal of the discussion that takes

place in this matter arises from that confusion. The discoverer is more

like Amp6re and Oersted, who discovered magneto-electricity, and

electro-magnetism. Professor Faraday took an important part in that,

but Professor Wheatstone applied it to the electric telegraph.
_

C/wir/nan.—Why should not a man have a patent for a discovery »

—Some of those high scientific men would scorn it ;
they would say

they would rather have a ribbon. But taking it as a matter ot public

policy, what do you say ]—I do not know why he should not, except

that without regard to his merit or his labour, he is only discovering

something that was created for all mankind; it is a law of matter witn

which matter was endowed ; he is only reveaUng those laws, but they

being revealed, applications are wanted. Is not the revelation of those

laws^ as well as the application of them, a fit subject for reward -^—iSo

doubt ; and it is rewarded in another way ; Faraday was not a manu-

facturer, but a discoverer.
j j- *•

Mr. Macfie.—\Ye have been adverting to changes introduced distin-

guishing one part of the British Empire from another. And I now

wish to direct your attention to a change which was introduced in the

)var 1852, which removed a distinction between one part of the British

Islands and another. It would seem from a return that Parliament

ordered two years ago, that in the year 1852, there were 53 patents

granted for Ireland," and 523 in the same year for England 1 Yes.

Up to that time, therefore, inventions made in England and patented

in England only were available for the use of our fellow-subjects in

Ireland]—No doubt. And now, they are put upon the same footing

as English people, are they not ]—Yes. That is to say, you have one

patent for the three countries, instead of three 1—Yes. But the effect

is, that the manufacturers in Ireland and Scotland are subject to a great
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many monopolies that would not have affected them if the law had con-

tinued as it was before, are they not %—Yes. In other words, they

are liable to be deprived of the use of certain inventions, or to pay a

higher price for the use of certain commodities than they did before,

are they not %—They are not deprived of anything that they had before.

Patents do not deprive you of any rights. The theory is, that a patent

creates something that did not exist before. With regard to the old

monopoly, it was a grant of something in existence, such as the sale of

sugar and salt ; in fact, there was hardly anything that was not a

subject of monopoly in the olden times, and there the public were

deprived of something ; it is one of the incidents of a monopoly, named

by Lord Coke, that it raised prices ; that is to say, it deprived people

of what they had before, and the whole experience of them is, that they

cheapen prices. If it is an existing manufacture which is improved, a

man makes it cheaper, and he must generally sell it for less money, or

else, the old people go on in the old way from the ms inertice of man-

kind. As the manufacturer is enabled to cheapen the cost of produc-

tion, he sells the article cheaper to the consumer. The advantage of

the invention is this, that the article is made cheaper, or might be made

cheaper than it was 1—Yes. And the object of a patent is to allow a

part of this cheapening to be enjoyed as a remuneration by the

patentee t.—Yes. In other words, during the duration of the patent,

the whole amount of the cheapening is not enjoyed by the pubhcl—

Yes, that is a consequence of it, but that is not the object; the object

of the patent law is to stimulate invention, and the consequence is that

the reduction in the cost of production is shared for a limited time

between the manufacturer and the public during the time of the patent,

but after that the public get the whole of it. To that extent then the

people of Scotland and Ireland are liable to pay a higher price for

commodities than they would have paid if they had not been subject

to the restrictions of the patent law 1—But they had not got the com-

modities ; the commodities did not exist,—your patent creates the com-

modities, or it makes the same commodity cheaper or better. I am

speaking not of the justice or injustice, but of the fact ]—But I deny

the fact ; they had not got the commodity. But the patent was granted

for England, and the enjoyment of a monopoly in England caused the

introduction of a new manufacture ; but then the secret was no longer

a secret. The manufacturers of Scotland and Ireland were able to use

those inventions that were patented in England, and not in Scotland

and Ireland, and were therefore enabled to supply the people m bcot^

land and Ireland cheaper?—No doubt that is theoretically so; but

take this very invention of centrifugal force; suppose it reduced tne

cost of the manufacture of sugar by 100 per cent., in Scotland or

Ireland they had not got the sugar so made, and that was a new com-

modity to them. I wish to call your attention to the case which, a^ l

understand it, existed before then. A monopoly having been granted

in England, but not in Scotland or Ireland, there was nothing then to

prevent an English consumer, notwithstanding the monopoly ni Lnglaua

from being supplied from Scotland and from Ireland, wi h articles

made according to the invention in those two countries ;
in other words.
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to such an extent as Scotland and Ireland were free from patents, to

that extent they were defending the people of England by keeping

down the exclusive monopoly of profit that might have been leviecl by

the English manufacturer 1—No doubt that is so. And before the

union with Ireland, and before the union with Scotland, that was pre-

eminently the case, because, I presume, before those dates there was no

possibility of getting, as we now do, or as was done even thirty years

ago, patents extending to the two sister countries ; there was no pro-

hibition of importation into England of articles manufactured free of

patents in the two sister countries ; there was no restriction on impor-

tation into England of articles manufactured free of patents in the two

sister countries, was there %—There is no doubt that there is a theo-

retical advantage and disadvantage in the relative positions of the two

countries; but my position is, that it is after all theoretical, and that

facts have not been ascertained to support that theory. Then under

free trade, that which was formerly done as between Scotland and Ire-

laud, on the one hand, and England on the other, is being regularly

done as between any foreign countries that have not patents and the

whole of the British Islands, is it noti—Yes; no doubt. So that any
article patented in this country can be manufactured in Switzerland

and Holland, and sent to this country %—Yes. But would the law pro-

hibit the sale in this country of articles made in those two countries on
the principles of any patents existing in this countiy %—Yes ; that has
been so decided, within the last month, by the House of Lords. That
is assuming that they were proved to be made according to the system
that was patented in this country. Then on whom does the onus p\>-

bandi lir ] Suppose I am a merchant in London, am I bound to prove
that this article which is imported has not been made according to the
inventions, or does the proof lie upon the patentee in this country 1

—

The proof lies on the patentee in this country ; that has been decided.
But he has perfect power to drag me into a law court, has he not ?

—

Yes. Suppose I reside in some rural village instead of in London

;

where would the case be tried ?—Where the plaintiff pleased, except it

wjvs a ca.se of extreme hardship upon you from special circumstances.
The fact is, that the plaintiff has the right to choose his own court, and
in such cases his own venue ; but the judges will change them occa-
sionally. As a general rule, the cause ought to be tried in the place
where the cause of action arises. Therefore, as a general rule, if the
plaintiff lived in London, he would have the right to bring you to
London to have the case tried. He would have the right to bring me
to London, though I lived in John o' Groat's 1—Yes, theoretically, no
doubt that is so; but you would not manufacture sugar at John
o (jtoat 8, 1 think. But it might be shoes, or candles 1—Or soda, per-
iiaps. At all events that is a difficulty, but it is a difficulty in the
general law that is not peculiar to patents. Suppose I am brought
irom VVick or Inverness, and the case is tried in London, at great incon-
vemence to myself and very great disadvantage to my business; if I
am tound not to have infringed is there any way in which I can gain
coiniHMvsation 1—None whatever ; it is a consequence of the system
mat the pluuUiff is at liberty to try the case pretty much where he
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pleases. From your knowledge of manufactures (which is very exten-
sive), do you think, as a general rule, it is possible, from the inspection
of a manufactured article, to say whether it has Iseen made according
to a particular invention or not 1—In some cases it is wholly impos-
sible to say. For instance, it is impossible for a person to say if a
particular process has been employed in the manufacture of sugar;
where the product is a common thing, it is often impossible to tell.

Take the manufacture of iron, how can you say whether it is made by
the Bessemer process or not, except it is a quaHty which has never been
seen before ; no doubt there is a large class of cases where the result

gives no means of judging of the manufacture or process that has been
employed. . . . Suppose the Legislature of this country resolves to

give an exclusive privilege to the proprietor of a book, or the composer
of a piece of music, there can be no doubt whatever who is the party

entitled to it, can there 1—No. But I apprehend that if the country

were to do the same thing with regard to inventions, there must fre-

quently be an intercepting of the first man by a second comer 1—No doubt
that must be so in the very nature of things ; a book or a portrait 18

merely a type of the mind or face ; and inasmuch as no two minds or

faces are alike, the embodiments cannot be alike. ... I believe that

now the customs' officers stop all books, and at one time they used to

stop designs. But there is no difficulty in the identification of those

things ; the eye at once judges whether one picture is like another,

and the ear judges if one piece of music is like another ; but when you

are dealing with a body of three dimensions (to return to my previous

illustration), then it is a question of fact of a very diff'erent nature, and

the identification is not so easy.

Sir Eoundell Palmer, M.P, {now Lord Selborne).—I became

Attorney-General in the year 1863, and continued so until 1866. I

had been Solicitor-General from the summer of 1861, so that I was a

law-officer of the Crown, on the whole, for nearly five years. ... I

have been concerned in a good many patent cases of importance. I

have not the kind of specialty in patent cases which Mr. Grove and

Mr. Webster have. ... I have formed an opinion very much agreeing

with that which I see has been expressed by Mr. Grove before this

Committee Avith respect to the evil eflfects of the present system of

patents, and that it certainly would be better to abolish them altogether

than that the system should continue substantially as it is. To that

extent I entirely agree with Mr. Grove, but I am less sanguine than

he is with regard to the possibility of any improvement of the present

system which might remove the existing evils. Mr. Grove himself not

being very sanguine about it?—I should infer that he is not very

sanguine about it. . . . You may divide patents into two classes,

speaking broadly (of course there are shades between) :
first, what we

will call the frivolous ; and secondly, what we will call important patents.

With regard to the frivolous patents, I look upon them as a simple

abuse of the power of the Crown, with regard to the grant of mono-

polies under the Statute of Monopolies ; and that abuse, so far as it

has any efi'ect, must have an effect purely and solely mischievous and
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obstructive to legitimate freedom of trade, in articles which should not

be so obstructed ; how far it has that effect in practice nobody seems

to know. But it must be presumed that it has such an effect, other-

wise we should not have so many patents of that kind taken out. You

spoke of the power of the Crown ; it is no doubt advisedly that you

did not make use of the word " duty "1—It is practically treated as a

duty. The system has grown on us insensibly without the opinion of

Parliament having been intelligibly taken on the subject. It is now

treated as a matter of right, unless the law-officer of the Crown sees

reason to stop the grant of a patent. I am not aware of any period

of time at which the subject has really received distinct consideration

from the Legislature. . . . Taking the law as it stands, do you believe

it possible for the law-officers of the Crown to refuse patents, except

when the conditions of the Act of Parliament are not fulfilled %— . . .

1 do not think the question of degree of importance and usefulness was

considered at that time to be a matter upon which the law-officers of

the Crown could refuse a patent, if the thing was, in itself, the proper

subject of a patent. I do not think we ever felt that we could go into

the question of novelty, where there could really be any question about

it, in my day. ... I remember some one applying to me to grant a

patent for putting advertisements into the newspapers ; that is to say,

advertising in a particular form or manner. It appeared to me that a

suggestion of a mode of advertising in a newspaper was not a manu-
facture or invention in art, in the proper sense of the patent law, and
I refused it, of course. There were some other cases of the same kind,

where a particular mode of computation was suggested,—an artificial

method of computation, not involving the use of any machinery, but

a particalar manipulation of figures,—cards expressing a given thing

;

those appeared to me examples of things that were not proper

subjects of patents. Then there would be another point, following

upon the decisions of the courts, which say that an application of an
old thing to a new purpose is not the subject-matter of a patent, pro-

vided that the new purj)Ose is quite analogous to the old purpose, and
that there is no element of sjjecial skill or adaptation in the matter.

I remember having before me a patent for using some other material,

neitlier alpaca nor silk, but of very much the same character, for

uwljrelhis
; it appeared to me that the application of a similar material,

not applied })efore to making umbrellas, was clearly an instance of the
'

' "II of known means to a known object, although it Avas a new
! ... 1 always gave the i)atent, if I had any serious doubt
alH.ui it

; it s(H-mt'd to me that I was not to take on myself the office

"rin.l-o in a doubtful case. ... If I thought that a technical adviser
ist me I did

; but that is hardly a subject on M'hich technical
luld assist me. . . . Did you ever consider whether it might
1 -le tiiat patents should l^e sulyect to investigation by scientific

""" " iching the law-officers of the Crown, or conjointly with
*"*' '

-^ «f the Crown %—I never saw reason to believe that such
"•uM work satisfactorily either in the view which I take of

.
''•' '" ^''« ^'i«w which is taken of it by its advocates. . . .

\uu u.:iy have a class of men (in this case a much larger class) among
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whom you could find persons who had, in that respect, the confidence of
the parties, and, according to the nature of the subject-matter, you
could choose the assessors. That seems to me a much more satisfactory

mode of dealing with the matter than to make them, in any sense,

judges, or give them any independent authority ; and I think much
better than making them witnesses, which is a very vicious system in-

deed . . . It is not a satisfactory mode of administering justice that you
should put into the box, to fence with the difficulties, a man who
understands the subject very much better than those who are to decide

upon it. . . . The judge may be unwilling to confess the extent of his

own ignorance on the subject, and therefore in reality he gives more
confidence sometimes to one witness than another on a subject which

he himself does not understand ; and that, according to my experience,

is generally when the evidence is in favour of the patentee. . , . The
witness is always asked questions about them ; the documents are put

into his hands, and he explains the documents in his own way, always

fiivourably to his party; then, if other patents are said to be anticipations,

he takes them up and pooh-poohs this, that, and the other, and says there

are such and such discrepancies, and with great skill confounds the

immaterial with the material, and the relevant with the irrelevant, and

in that way contrives nearly always to deprive of all practical value

everything like an anticipation in writing ; of course anticipations in

practice do not depend on this, but even there the evidence will often

tend to show distinctions and diff"erences which may turn the scale in

favour of the patentee. . . . Men usually reason and persuade themselves

into taking a particular view of a matter. ... I think it is the very worst

description of evidence which can possibly be imagined. ... I agree with

what Mr. Aston has said in a very able address on the subject at the

Manchester Institution, that it would be far better to nail the patentee

down at once to what is really his invention, and to make a bargain

with the public for a real definite invention at the time you give him

his right ; in other words, to abolish the provisional sj^ecification, and

require a complete specification once for all, which should be a definite

thing, and which should be itself investigated carefully at the time it

is given. That would be a decided improvement. Again it would be

a clear improvement, as the commissioners recommended, to abolish

altogether as the subjects of patents, in any case, importations of foreign

inventions by other people than the first inventors. I also think, un-

less you adopt Mr. Grove's suggestion, which perhajts might be a goo«l

one, of giving various terms, that the system of i)rolongation is not

satisfactory, and on the whole had better be got rid of. But those are,

in my judgment, mere palliations of the evil, leaving the main objec-

tions "very much where they were. . . . Mr. Webster mamtains

that it is a very right thing to give a man six months to perfect the

invention which he pretends to liave made, and on tlie strength of

which he asks for the privilege. To me it seems to Ix; most unreason-

able ; if a man has not completely made the invention, I cannot con-

ceive why he should have that protection in anticipation ot it.
^

It

leads to a great number of evils in my judgment, one of them being

the attempt; to make the complete specification indefinitely wider than
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the real invention may be, so that it becomes very ambiguous, mis-

leading, and perplexing. I observe, in the examination of Mr. Webster,

tliat there was a question put to him which I thought very pertinent,

about a printing machine patent, Applegarth and Cowper's, where that

which was the very essence of the thing was discovered after the inven-

tor had applied for his patent, within the six months. I cannot see

the reason of all that ; somebody else might have discovered the same
thing within the same period, and would lose the benefit of it. . . . In

the event of requiring an invention to be completely stated before you
granted the patent, would you publish the specifications and allow

people to come and oppose before you actually granted the patent %—
Supposing you maintained the system, subject to that alteration, then
I think the right course would be, when a man had lodged his complete
specification, and when it had passed the law-officer of the Crown in

proper form, to treat him as having obtained the right, subject to its

being afterwards proved that he ought not to have it. . . . People who
know something about what is going on, or who know their competitors
in the race ; those people, and only those people, would practically

come in to oppose within any short limit of time \ that never could be
a substantial protection to the public. I do not mean to say that it

might not cut ofi" some superfluities ; it might ; the law-officers of the
Crown do it now to some extent, and they might possibly do it

more
; but you never can conduct a litigation satisfactorily with only

one party to it. ... I should like to have a very stringent safeguard
against tiiat system of claiming too much. They appear to be generally
framed on the principle of sweeping everything into the net that they
can, and then relying on the ingenuity of counsel and scientific wit-
nesses in case litigation follows. . . . The general rule is to use as
evasive and ambiguous language as possible, with a view to play fast
aijd loose, according to the exigencies of litigation; to give it as
wide a scope as they can, for the purposes of infringement, and as narrow
as tliey can on questions of novelty, . . . reserving the power of dis-
claimnig if they feel themselves in danger. Or, as recently happenedma case which I argued in the House of Lords, disclaiming in terms
which afterwards they will try to twist round in the same manner.
... I shouKl be against allowing disclaimers at all, on just the same
principle as I am for a complete specification and not a provisional speci-
ticatiou. If a man has made an invention, having those conditions

vt-ry arbitrary tiiat some one scientific person should sit in judgment,
ana at lus will change the terms and cut out one thing and allow
.inoih,.r and so on

; that would not give satisf^iction to the inventor,
aim

1 clo not think it wouM be of any real substantial advantage to

81,
.•'">

X

•^"'' <^«"«idpred Mr. Cxrove's suggestion, that patents

^^'
• -1 anted in the first instance for vaiying terms ?—If patents

a.s. , , ' "'i ,

^'^ •''^'' ^ ^^*^'"^'^ ^^'^ ^^^^ shorter the better. In whose

it' will t'r ^ r" ^'•''*^ ^'^« fi^i"S of the term %-\ should say leave
tfie law-ofbcer of the Crown. Would you not think it desirable
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that he should have skilled assistance in fixing the term \—If a ques-

tion arose, I do not think it should be fixed arbitrarily without com-

munication with the parties. . . . Assuming the provisional specification

to be retained, would it in your opinion be desirable to pul)lish it

before the patent was granted, so as to give persons an opportunity of

coming in to oppose'?—I see plain objections to that. . , . Supposing

you publish the provisional specification, you immediately set other

people's brains to work on the details of the very same matter, and

then there would be a new contest as to who first invented this or that

detail. All that would be got rid of, of course, if you adopted the plan

of making a man invent the whole thing first, and obtain the privilege

afterwards. ... I should not be disposed to do more than allow such

corrections as clerical errors, and things of that kind, which you allow

to be corrected in a deed. In a deed you may correct things which

are mere mistakes, but I see no sound reason why a patentee should

be allowed to patch up his specification if he has not given the public

a sufficient description of his invention at first. ... I do not recog-

nise at all the principle as having any foundation whatever in

reason, that an inventor has any abstract right whatever of property

in his invention. That appears to me a perfectly fallacious idea

;

I look upon it solely as a question of the public interest. . . . The

doctrine of equivalents appears to me to sin much more in favour

of the patentee than the absence of it would sin against him.

Have you considered Mr. Webster's suggestion to the Committee, that

leave should be obtained from some authority, probably the law-officer

of the Crown, before an action for infringement of a patent can be

brought %—I confess that I incline very much against an}' sucli sugges-

tion. All suggestions of that kind tend simply to multiplying the

steps and stages of litigation. ... Mr. Grove pointed out in his evi-

dence that in patent cases the same cause might virtually be tried a

great many times en premiere instance ?—Between the different parties

!

Yes ; no doubt that is one of the inherent difiicvilties of the matter,

and whether there are any means of curing it except arbitrary means,

one does not know ; but one inherent difficulty is, that while the

j)atentee is one person, the public are millions who are not all united

together ; they cannot unite in defence of their rights ;
they are not

identified with any particular infringement, or with any jjarticular

defence of other people. ... In Betts's patent there was a trial at

Warwick, in which a man who had come for some other purpose to

the assize town, being in court, heard the evidence given. He said,

" Oh, I know something about that." He was put into the box, and

the verdict was given, very much on his evidence, against the patentee,

on the matter of novelty. This man's e\-idence was given again, and

submitted to various tests in subsequent litigations about tlie same

patent, and eventually thrown aside as worthless. To treat a patent

as entirely invalidated by an accident of that description, the litigation

not being conducted by the public, or by a public officer, might be

unjust to the patentee. . . . But the evU would be capable of cure by

appeal, and was cured on appeal in that case 1—No, not on appeal

;

that was in another suit, or in two other suits. In that particular case
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there was not even a new trial. Betts and Cliflford was the name of

the case, but it was never tried again, at least not that action. . . .

That might have been done, but it does not quite follow that it

would have succeeded. . . . Now, in truth, the public is mulcted,

so to speak, in subsequent actions by the result of wliat is thought

a satisfactory trial of a former action in which the patentee succeeds.

I mean that if the judge certifies that the merits of the patent have

come into question at the trial, the effect of that certificate is that a

fine (wholly unprecedented in any other branch of the law) is inflicted

on any subsequent litigant who dares to litigate as to the novelty

or utility of the same patent. He is mulcted in costs as between

solicitor and client.

Mr. G. Gregory.—And he may have had to lose his action, may he

not 1—He not only may, but usually, in what I have seen of patent

cases, from the way in which an action may have been settled, it is

even a probable thing ; an action might have been virtually settled,

and yet such a certificate might have been granted.

Chairman.— I think the judges are extremely apt to treat questions

of infringement in a manner unfair to the public and favourable to the

patentees. I do not mean to say that the rulings of the judges are

not perfectly good law, but the law has been strained very far, and
things which are, as it seems to me, fairly capable of being regarded

as substantially difl^"erent, are held to be infringements when they cover

a small part of the ground of a patent. In the case of Lister and
Leather, which is a well-known case, and where the patent was for

various combinations of machinery for the combing of wool, the deci-

sion was laid down that if you take any new and valuable part of a

combination you are infringing the patent, though you do not take the

complete combination, and though the patent is for the combination.

That seems to be a very questionable principle indeed, if a patent is

for a combination, to say that it is always to be treated as a patent for

every ingredient in that combination which is new and valuable in

itself, though the whole thing is different ; it is a case in which the

judicial interpretation practically enlarges the privilege. So again in

some other cases. There is a case now suh judice in the House of Lords
relating to glass furnaces, which will illustrate what I mean, whatever
may be the ultimate decision. In the giass-blowiug trade it was usual to

use very large pots, which were attended with many inconveniences,

in the furnaces, and a patent was taken out for using a tank instead.

When the glass is melted in the tank it is liable to be destroyed at the
sides or at the bottom, and it is important to counteract that. A
gentleman specified for a tank tliat will have air at a certain distance
from the bottom, and then hollow walls and sides all round, letting

the air pass all round so as to cool the tank ; of course there being
a fire on two sides, of which the flames meet at the top, the air passes
through those hollow channels between the two fires of the tank as

well as in the other places. Then another gentleman used a split

bridge between tlio two fires, with the effect of increasing the com-
bustion above, ])ut also with the effect, as it is said, of cooling at those
l>articular points, though he does not cool anywhere else; and there-
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fore there is a thing substantially different, producing in a particular
place the same effect to a certain extent. That is said to be an
infringement, and it is not a bad illustration of the kind of thing that
is frequently in contest on the question of infringement ; that is to

say, where something is said to be used, and is often hona fide, used, I

think, for a purpose more or less different, and certainly in a manner
substantially different. Not unfrequently it is a better thing, and yet

if it goes over a portion of the same ground it is treated as an infrinn^e-

raent. In this case is the tank a moveable vessel ]—No, it is a great

built-up thing. . . . All those things belong to the present state of

the law, and many people would no doubt think that if the law of

patents should remain, those things, all or some of them, ought to

remain also. . . . Your opinion generally is adverse to patents %—Yes.

Will you be kind enough to state to the Committee briefly your reasons

for that opinion, taking into account what I feel sure you will admit,

namely, that sometimes patents are beneficial to the public'?—I see

that that is the opinion of men who know very much more about the

arts than I do, and therefore I will assume (not being thoroughly con-

vinced of it) that that is the case. My reasons are very much those

which are contained in Mr. Grove's evidence. I almost think it might
be sufficient to refer to that evidence ; but perhaps I might illustrate

from some of those great cases in which I have been counsel the impres-

sions which I have received Avith regard to the working of the law as

against the public. Now I mentioned that I thought you might divide

patents broadly into what (to use a strong term) may be called frivo-

lous patents, and those which may be called important patents. I have

put down five cases in which I have been for the defendants, all of

which certainly belonged to the important class ; there Avas Mr. Bovill's

patent for mills, Mr. Penn's patent for the bearings of screw propellers,

Mr. Betts's patent (which in essential importance ranks lower, but at the

same time it has been very acceptable to the public) for capsules, Mr.

Young's patent for paraffine oil and paraffine candles, and this one which

I have just alluded to about glass-blowing. All these are useful and
important matters, and great values are at stake in them, I suppose

particularly in Mr. Bovill's patent, Mr. Betts's patent, Mr. Young's

patent, and the glass-blowing patent now in litigation. If you are to

have any patents at all which honafide relate to important manufactures,

these seem to be within the spirit and intention of the act of King
James. Now, in every one of those cases, I think I can perceive some-

thing which really intercepts from the public more than the public gain

by it ; and also, these and other cases show how very nearly impossible

it is to prove any patent, which is commercially successful, bad on the

ground of its not being neAV. To take the case of Betts, I see in the

course of the evidence given before this Committee, it has been sug-

gested that either a scientific tribunal or the laAv-officer of the Crown, or

whoever made the preliminary investigation, miglit, by comparing pre-

vious specifications Avith any new application, form an opinion as to

whether the alleged invention was ncAV or not. But in the case of

Betts it Avas actually laid down in the House of Lords that, even if the

two patents and the descriptions Avere in the same identical terms, one,
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being a good many years before the other, without evide^nce to go to a

iuy the judge could not decide that the one was substantially he

iame thin- at the other; that is to say, even if the words were the

e"y same: there might be at different periods^ a different technical

sense for the words, or something of that kind ; it was laid do^yn that,

without evidence, the mere comparison of two documents would not

authorise any judge to say that the one thing was the same as the other.

Of course if that were so, no preliminary inquiry could show it either.

But I will go beyond that, and take not such an extreme illustration,

but what really happened in that case itself, and which is a very good

illustration : I mean the case of a prior patent which did actually

describe everything which, to the common apprehension of mankind,

would go to the particular invention ; that is to say, that by rolling

lead and tin together with a hard pinch, and repeating that until they

adhered, you might produce a useful compound. It did not appear

that the original patent had succeeded ; and another patent was taken

out many years afterwards by Betts, which dealt with exactly the same

thing, but differed from the first by proposing to laminate separately

lead'and tin, and then put them together, suggesting that certain pro-

portions were what the inventor found the best; and in that way a

good manufacture was produced. All the elements of the case were m
the first patent, and nothing but experiment to discover the be^t

proportions was necessary, which experiments would naturally be

suggested to any one who read the first patent. But Mr. Betts, acci-

dentally, as he said, hit on those proportions, and then he patented it,

and he excluded, I cannot tell how much, but I strongly suspect that

he practically excludes everything that might have been done, and

to some extent, according to the evidence, had been done, under

the first patent. Mr Betts, in his specification, also said, "I know the

same thing has been done, or attempted to be done,^^by fusion, by

]iouring one metal on the other, and 1 do not claim that." It had been

done, not so as to produce an equally fine article, but an article fit for

coffin-plates and cofiin-lace. There was evidence of that. A company

started who tried the system of fusion (pouring one metal upon the

other), and succeeded in producing a merchantable article in that way.

Their proportions, as far as thickness is concerned, were substantially

the same as those of Mr. Betts's patent, and that was held to be an

infringement. I should have said until that case was tried that nobody

could possibly have formed an opinion that a man might not have used

the fusion process with any proportions. The public were in possession

of almost the whole of the information
;
quite enough for any one who

understood such a thing to act upon the first description,—in fact nothing

but experiment was wanted. Then when that alleged infringement

took place, the disclaimer of the fusion process was still held good
;
yet

the fusion process, when the same proportions were adopted as m
Betts's patent, and when the effect was to produce adhesion only in the

first place, and afterwards, by rolling, a more perfect cohesion, was

held to be an infringement, though not one word was said in Betts s

specification about tlie difference between adhesion and cohesion.

Tliere it seems the public lost more than it gained. In Mr. Bovill's
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case there was a very important object, namely, to get rid of the stive
in mills, and a great many people had been in search of what was so
much desired. The evidence was plain in that case. Every means
that he used, including the fan, was used in various places and on the
same principle ;

but the rule had not been laid down distinctly, that

the blast which was admitted was to be exactly counterbalanced by
the fan that carried the hot air away. The description on the surface

of the specification was so very far from clear, that to common appre-

hension it would seem to signify that there must be an artificial blast

and not a natural one merely j and it was left to experiment to discover

where the precise balance between the adinijited blast and the counter-

acting ventilation was obtained. But the fact was that Mr. Bovill

worked it, and he had mills in which he carried on the invention

successfully, with other improvements combined with this, and it made
a good manufacture. The success of a thing is always the test. AVhen
it succeeds the thing is held to be new, and all previous experiments

go for nothing ; the very things which people had done in previous

experiments would be held no doubt as infringements under this patent.

Mr. J. Hav:ard.—Are you not aware that Mr. Bovill built the mills for

the very purpose of experimenting and perfecting his plans l—No doubt.

My impression is derived from the evidence in the case. It is a very

common element in cases of that kind. In his manufacture I think he

used other improvements of his own, besides what were in the patent

:

certainly he used the artificial blast, which he had described, and which
was not used by the infringers. But the success of his manufacture

went to prove the utility of the patent, very little attention being given

to the points of diflference between his actual processes and those of the

infringers. That Mr. Bovill had succeeded was indisputable, and that

other people had not previously succeeded in any important degree

was equally proved. But all that he did was on the track of what had
been tried before, and the very means that he used were the same. All

he did was to hit (so to speak) the bull in the eye, and to seize the

precise point necessary for success. I cannot help thinking that that

was a matter which would have been necessarily and soon discovered

under any other system ; and that it did not require a system of reward

by way of monopoly. It was very hard that he should be able to ex-

clude all but those who would pay his price for licences for fourteen

years. Then take Mr. Young's paraffine. It was as clear as possible

from the books produced, that his method of operation was merely the

method which all chemists used for the purpose of producing a distillation

of that kind ; that is to say, the lowest heat which was compatible with

the bringing over of the products, A great German chemist, lieichen-

bach, had actually described with regard to this i)articular substance

of paraffine, the substance and the means of obtaining it ])y distillation

at a slow red heat. He had used beechwood, and, I think, coal ; but his

experiments with wood had been defective, and he had no suitable coal,

and no commercial results had come from it. But there was the book

and the plan, and the only thing really wanted was to find a material

which would make it commercially worth while to operate in this way

on the article ; and until that was found out by Mr. Young, no one had
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worked out Reichenbach's information. Mr. Young got hold of a new

mineral in Scotland, the Boghead coal or Torbanehill coal, which is

extremely rich in those oils ; and then he patented the whole thing,

there being nothing whatever in his process except the use of a slow

red heat. That mineral Avas, of course, existing in nature, and yet he

obtains a patent for this ; but it might easily have been discovered on

analysis that the mineral was suitable, and any one might have set to

work to do the thing without any patent at all. He does not get a

patent for the use of the mineral, but merely for the use of this

very process which Reichenbach had described, and to obtain the very

product which Reichenbach described.

Chaiiman.—Do not those cases rather argue against the patent law

as it stands, and against its interpretation by the judges, than against

the practice of granting patents?—Those are the most valuable patents

that I know of ; no patents have recently come into litigation of equal

value ; they are the great new manufactures which have been intro-

duced, and probably you might add the screw propeller, and the steam-

engines, and so on ; where you have a number of people each making
a step, the ultimate success comes to the man who happens to make a

particular step in advance of the others, though all are in the race. I

recollect when I was a law-officer of the Crown there was a kind of

current of inventions going on at the same time, and out of the patents

which you had to pass, probably all of them, during a certain period,

except a few insignificant ones, would divide themselves into families

according to the wants of the public at the time ; sometimes it was
guns, or cannons, or shipbuilding ; whatever, in fact, the public were in

search of at the time. It showed that the current in the arts had its

own lav , and determined itself, and that the people who wanted those

things were all set upon finding them out. I cannot help believing

myself, that that is always going on in such a way that, whatever inven-

tion is really valuable is certain, in the present condition of our arts

and manufactures, to be reached for the sake of its value, and not for

the sake of the patent. Take the case of Mr. Besseraer's invention for

producing steel from cast iron ; the development of the process, I believe,

cost the inventor £30,000, and his licenses probably two or three times

as much in addition before it became a profitable manufacture ; do you
think that such a manufacture woidd probably have been brought into

operation, except some protection had been granted to the inventor 1

—

Of course any opinion that I may give on the subject with regard to a
particular case is of no value in comparison with the opinion of persons

acquainted with the manufacture ; but I think, this being an important
matter and a valuable matmfacture, that if there were no patent for it,

Mr. Bessemer would have had sufficient motive for making the inven-

tion, and that the manufacturers with whom he communicated would
have had sullicient motive for taking it up, when they became aware
of it, and making a profit of it.

Mr. Piatt.—With regard to the illustrations you have laid down, I wish
to ask you this : Granting what you say, that all those inventions would
naturally have come to the public in time (it might have been in thirty,

forty, or fifty years), do you not think that the fact of those valuable
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inventions having been given to the public thirty, forty, or fifty years
sooner than they would have been if there had not been a prospect of
reward by moans of patents is to be considered %—That is a very specu-
lative question ; and there again any opinion I may form is, perhaps, of
little value : but judging from what I saw when I was law-officer, my
impression is that the demands of the time will determine generally
the current of invention ; and that those demands will be met, not for

the sake of patent rewards, but for the sake of what is to be done in

the arts and manufactures according to the wants of the time. I think
we find there is usually a race going on in prosecuting improvements
at the time when circumstances naturally lead up to them, and not
sooner or later, whether patents are granted or not.

Mr. Attorney-General.—It has been suggested to this Committee as

a remedy for many, at all events, of the evils of the patent law, to

constitute a tribunal, composed, for example, of a barrister and two
scientific judges, who should institute a preliminary investigation ; are

you of opinion, or not, that such a tribunal would, in any material

degree, do away with the evils of the patent law 1—My opinion is that
it would not in any material degree do away with the evils of the patent
law ; that it would be burdensome to the patentees is clear, and I think
it would be an investigation in the dark, and that even the addition of
the scientific element would not make it less so. ... I cannot conceive

that if the tribunal had to act on the principles on which the courts of
law now act in determining questions of novelty and infringement, it

could be of any use. It might be a very different thing indeed if you
did what I have no hesitation in saying would be the next best thing
to the abolition of patents, that is to say, sweep away entirely the notion
of a patent being a matter of right, and revert to the principle of its

being a matter of grace and favour simply ; so that in a case where
the Crown is satisfied that there is something of substantial merit and

'; value to be given to the public, the Crown, for the sake of gaining that

i

something, would be willing to give a patent. In that case I think

I

such a tribunal as has been suggested might be very useful. But so

I

long as the notion of a patent being a matter of right to the inventor

!
remains as it is, I do not think it would be of any advantage, or that

it would give any satisfaction at all. I understood you to say that you
agreed with Mr. Grove in thinking that it might be possible to grant

\

patents only in a few limited cases where the invention was manifestly

ij

one of great importance, utility, and benefit. But Mr. Grove appeared
i! to think that if that were so it would be desirable to have a somewhat

j
similar tribunal to that which has been shadowed forth

;
you do not,

however, share that opinion 1—The difference between me and Mr.
Grove on that point is just this. I could not make out very clearly

whether Mr. Grove in that part of his evidence had in view a judicial,

or a purely discretionary proceeding ; it seems as if he held that after

all it was to be a kind of judicial proceeding, and that there was even
to be an appeal. I do not agree with that. I do not see how, on judi-

cial principles, you could satisfactorily administer so large a discretion

as that. It would seem excessively hard to those who did. not succeed
;

the very principle of judicial procedure implying that, subject to certain

VOL. II. z
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conditions, the thing should be done. As I have said, previously to

actual experiment, you would be investigating in the dark, and premature

publication might be prejudicial to the inventor. Then your scientific

men might have their bias or suspicion of bias, and they might not

equally command the confidence of all other men of science. I do not

think Mr Grove intended that scientific men and lawyers should be

united in one tribunal, and I agree with him there. The judges should

take scientific men as mere assessors or witnesses, but I think that

such a tribunal must work worse than the prolongation jurisdiction of

the Privy Council does now. That, although in many respects an

arbitrary and unsatisfactory tribunal for the purpose, yet has this ad-

vantage, that its decisions are founded on experience, which shows how

far a patent has succeeded, and whether profits have been made. But

this tribunal, in the first instance, would have to go upon mere specu-

lation. ... If you do not abolish patents altogether, I should say it

would be the best thing to treat it as a matter of grace and favour for

patents to be granted in cases where the inventions are deemed to be

exceptionally meritorious or useful. ...

Mr. Macfie.—You have mentioned that the present state of the law

has grown upon us insensibly, and you have also stated that the law

has been strained very much 1—I should not like that word " strained
"

to be misunderstood. I do not mean strained by any decisions on the

part of the judges which are not right in point of law ;
I merely mean

to say that the practical result of the administration of the law on this

subject has been, that it seems to me to have rather enlarged the idea

of the privilege in all directions, I think we have an illustration of

that in this, that interruption of trade was considered at one time a

reason why patents should not be granted. I have read somewhere that

that idea in the olden time was carried so far that an improved system

for manufacturing caps and bonnets was considered unpatentable, and

that a patent, after having been granted, was nullified because it inter-

fered with manual labour. That could not be done now,but in the olden

time the paramount idea was interference with trade. The Statute of

Monopolies says, that patents shall not be granted if they are " contrary

to the law " or mischievous to the State, by raising prices of commodities

at home, or hurt of trade, or generally inconvenient. Have you any re-

marks to make to the Committee on that view of the casej—I think,

certainly, that the Statute contemplated the kind of discretion which I

have been speaking of. Then, on the whole, supposing all the suggested

reforms could be adopted that are likely to be practicable, still retaining

the patent and monopoly system, would you think, to use a common

phrase, that the game would be worth the candle, and that the advan-

tage to the public would compensate for the considerable embarrassment,

the great expense of law pleas, and the retardation of new improvements,

that would in many cases result 1—1 should like to advert in answering

that question to the advantages to the State which you have mentioned,

because a great deal depends upon what they really are. I do not think 1

that they are anywhere really better stated than in Mr. Aston's able '

publication. First of all it is stated that the patent law stimulates

invention ; but I think the felt need of improvements in the arts is the
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true stimulus of invention, especially in times when invention \... agreat progress. The second point is that rLf!n/.^ i

^' ^^^^
communicate their inventionsin'strado?keepin^1h^^ ff ^
Mr. Webster says that he does not think mechanic^ invetin"!"
kept secret now, though he said he thought perils chem^^^

'"^ ^'

might be kept secret I shouldW thoSt ^tha^^^^^^^
mechanical were the more easy to keep secrefbeca. 'e you'mi ht^'sh^?up your mill; whereas, with regard to a chemical invpnL? *"

?
might be capable of discovering!, or wh^e^sr no i^^^^^^^^the knowledge which must exist among all chemists with reJd to thl'chemical means of producing certain effects; but on the iSe I donot think that secrecy resulting in a valuable manufac Lrcould becarried on to an extent seriously important to the publ c Prrlul^cases may be mentioned, yet I really do not think itt a ma er ffT . Z^"'T]

^°^P°^^.^^^^«- I ^^« rather struck with another pointwhich Mr. Aston mentions in his publication, namely, the adva^tre ffa registry of inventions, and a market for inventions I laTashle thequestion of the market, because the trade or manufacture i The nalurLmarket for mventors who have invented anything valuable LdtWwill gen^-ally have the same means as they have nol of know^^^^^^they ought to go with their inventions, namely, to those to whom itmay be worth while to obtain anything valuable and to pay forTnything valuable; but until a thing is tried, of course there s no^ ageneral market or consumption for it. The inventor must search outhis 0.VI1 market, and he would do that without a patent. WiS le.ardto the registering of inventions, I do not deny tha? that is use ul but Jdo not think that the advantage of it compensates for the loss On thewhole, my conclusion is, that the public loses much more by the obstruc-tion to the arts and manufactures which comes from the multiphc ty ofpatents (particularly of those patents which move step byst p than

altogether. But if there were a discretionary power of rewardii. by apatent exceptionally valuable and important inventions, or what mi^ht

ttfT'r ''; /r"' f'.'" ^'"^"^ "^ °^J^^^i«^ ^« ^J^'-^^- You statedthat tJie limited time during which opponents might come in nevercould be a satisfactory protection to the public ; will you be kind enough
to inform the Committee what amount of protection the forms of the

r ,^! }l ^'? ''''^ *'' ^^'" 1^^^^^^^ ^-T^^:^ gi^-e no other protection
tlian this that the public may always put the patentee to bring hisactiom The protection afforded by the preliminary inquiiy before the
law-offacer of the Crown is very small ; indeed, I think it can hardly be
said to be any protection at all, it is rather holding the patentee to the
performance of the conditions with regard to the provisional specifi-
cation

;
in fact, it is that and nothing else. I find in the Statute of

Monopolies, or rather in the old patent grants, there was a limitation
tnat only five persons could participate in the enjoyment of a «^rant •

could you state to the Committee what was the probable object of that
restriction, which is now completely set aside 1—1 cannot see any use-
tul object m it. What is supposed among persons cognisant of the
subject to be the motive which the State has for giving these monopolies
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to Mr Bovill, Mr. Penn, Mr. Betts, Mr. Young, and so on 1—The motive

of the State, I suppose, was that expressed in the Statute of James,

namely, to obtain vahiable manufactures, which otherwise might not be

introduced into the realm ; and these seem to be as much like such

valuable manufactures as any instances that I know of of late years.

Therefore I mention them as showing how many persons were on the

same track, and that probably those inventions, which were valuable,

would liave come to the State at no great distance of time if those

patents had not been granted. The advantage to the public was pro-

bably the motive, but have you considered how far the abrogation of free

trade, the reduction of duties, and the opening of our markets to com-

modities and machinery made abroad, affect'the possibility of continuing

the patent system, even in the modified shape suggested by Mr. Grove,

reducing the number of grants for inventions to about 100 a year?—

I

do not see very clearly that free trade goes far to settle that question.

If you had foreign countries without patent laws, it would be very

difficult, if not impossible, for a great many reasons, to maintain patents

here ; but if not, it is, I think, almost begging the question to put it on

free trade. Those things do considerably obstruct the freedom of

internal trade and manufacture, that is to say, the free use of knowledge
which previously was, and would otherwise continue to be, common
property. But the other side of the case is that patents are good ; they

arc said to be good, because they obtain for the public knowledge which
otherwise they wculd not possess. I have never been able clearly to

understand the state of the law with regard to the patenting of a
]»rinciple. It is always said that it is impossible to patent a principle,

but then you can obtain the monopoly of the principle by patenting one
particulai application of it ; what is your opinion about that %—I think
the law on that subject is very difficult to understand, because those
who imagine that inventors ought to have the right to some legal privi-

lege on account of their inventions, would be more consistent if they
went on to say that the prime discoverers of those principles in nature
which are capable of useful application ought to have the monopoly of
those discoveries. For instance, take Harvey and all the medical practice

founded on the circulation of the blood ; in reality he was a great dis-

coverer, and those who came afterwards are using the knowledge which
he commimicatod to the public. If that were really the princijde, that
you were regarding the discovery as a property, which on grounds of
natural justice should be protected, I do not see why the discovery of
the principle should not be protected as nuich as its adaptation ; it is

very hard to draw the line. Take as an exam])le Crane's ]iatent, where
the hot blast having been })atented by Mr. Noilson, and there being
anthracite coal too hard to be burned in ordinary furnaces, Mr. Crane
patented the use of anthracite coal with the hot blast ; in other words,
l»o taught the world that with the hot blast anthracite coal might be
usefully burnt, ^yhich would not burn without. That was the subject
of a i)atent, but it was very much like patenting a principle. A former
witness was asked a question as to whether it would be a iiracticable
and useful limitation of the i)rivileges granted to inventors if the maxi-
nuuu amount receivable from licenses could be fixed, so that when he
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had received that sum in royalties the patent should lapse, or by some
process of laAV be made to determine ; what do you think of such an
arrangement as that ]—It is quite impossible to do that without dealing
very arbitrarily with somebody or other. Have you thought of the
system of compulsory licenses, and whether that is advisable or not 1

Yes ; I think as a general rule it seems reasonable that a man should
be required to grant licenses ; but it may possibly happen that the only
conditions on which he can bring his invention into work may be incon-
sistent with it ; for instance, the only way of doing that may be by
inducing some great capitalists to spend a great deal of money in setting
up a manufactory to work out the merits of a particular patent, and
they may be unwilling to do that unless they have the sole power of
working the patent themselves ; such things, I believe, have occurred.
And, besides, unless you fix the terms on which they should be granted, it

would be nugatory to say that compulsory licenses should always be
granted. Have you observed any proportion between the receipts of a
patentee and the ingenuity of his invention, or the expense of his trials %

—I should say none at all. So far as I know, the most successful

inventions are by no means those which have involved the greatest
difficulties. Can you mention cases in which a very large amount of
costs had been necessarily incurred by plaintiffs and defendants in
litigation 1—Yes ; in all the cases I have mentioned that has been so.

I should be very sorry to conjecture the sums which may have been
spent in some of the cases ; I hear it said that the costs in Bovill's

patents would be about £15,000. I should have supposed that they
were much more.

Chairman.—Is it the fact that Mr. Bovill, in his evidence in one of
the suits, stated that he bought the original invention from a Monsieur
Bonglaux, of Leghorn, for £10,000 ?—Not the invention for which that

particular patent was taken out ; I think he bought something from
Monsieur Bonglaux, for which he took out his first patent ; but the

patent litigated was not the first patent, if my recollection is right.

But in that case, as well as in many others, there was a great deal of

doubt with regard to how much the patentee had learned from what
he had seen abroad ; there was evidence with regard to what had been

done abroad, the drawings which had been brought to this country,

and so on, only it fell short, as such evidence always does fall short, of

the point. In the case of Hills and Evans, Lord Westbury laid down,
in a very forcible manner, a rule which shows that anticipation is very

nearly impossible, because if there is any room whatever left for addi-

tional ingenuity to make the thing more perfect, it is a sufficient subject

for a new patent, and a new patent wliich practically comprehends all

the former things. But was not this an instance of a very large invest-

ment of capital in the hope of obtaining the protection of a patent,

which investment otherwise would not have been made '?—That is too

speculative a question for any one to answer, but certainly I should say

that a gentleman who was in a situation to make that investment would
have had a sufficient inducement to do it without any patent, that is to

say, if he was in possession of a good process, and a better one than

other people. Even if his neighbour were at liberty to do it to-morrow
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without incurring any particular expense 1—Yes, because he would get

Istart of aU other parties. Of course he would not obtam the same

amount of profit as if the patent turned out a success. But this great

exi^enditure is incurred before it is at all certain y known how far it

wi 1 answer a^ a commercial thing ; the commercial success comes at the

end and not at the beginning. All this expenditure is incurred before-

hand, manifestly, not with a view to licenses to other people, but with a

viewtothemanufactureitself. But if the risk of great loss were incurred

that is to say, the risk of what I will not call piracy, but imitation, it

would surely be less probable that the first expense would be incurred,

would it not 1—If the invention did not answer commercially, there

would be no risk of piracy or imitation. The mere fact of an invention

being a great success is a reward in itself.

Mr 3facfie.—ls it not understood that that process of Mr. Bovills

had been introduced on the Continent before it was introduced m
Encrland I—80 it was said, and some evidence was given leading in that

direction, but it was thought that it was not exactly the same thing,

that is to say, that it was not brought to the precise point of definition

that Mr. Bovill brought it to. I think that the defimtion was found

out by the results, but I should say that, apart from the working ot

any mill, his specification was not likely to be understood by people ot

ordinary sense in the way in which it was construed. While you were

a law-officer of the Crown, had you experience of the necessity of

defending the Crown against claims from inventors that you thought

unwarranted and improper]—There was a single case in which we tried

the question whether the Crown was bound by a patent. That was

the case af Feather vemis the Queen. We understood from the \\ ar

Office and the Admiralty that they were besieged by patentees, that

the Constructor of the Navy could hardly build a ship, or that the army

could hardly choose any weapon, without coming into conflict with some

one who said he had patented some part of it. And it became necessary

to see whether they could not shake themselves loose of those things

;

and it was decided that the Cro^vn was not bound by the patents. Of

course every subject of the Crown is in the same position as the Crown

itself, so far as individual interests are concerned 1—Yes ;
other things

being assumed to be the same, namely, that you have a particular art

or manufacture, in which the wants of the art or manufacture are con-

tinuallv leading to experiment and improvement which ynW cause great

multiplication of patents in that branch, and that the multiplication of

patents will be liable to become obstructive at every step to those who

are making improvements on their own account.

Chairman.—But we may take it that the Crown in cases of very meri-

torious invention would grant rewards to the inventors]—Yes, the

Crown, I presume, would "do so, when it was conscious of making use

of an invention which it found to be meritorious and valuable ;
but

the Crown would bo in a very different position from infringers generally,

because the Crown would not at all recognise the right of the inventor

if it did not feel that it was indebted to him for what it was doing

;

if it had got in some other way at the same thing, it would not at all

recognise a man who ciime and said, " What you are doing is in my
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specification." The Crown being itself judge in its own case, which
individual members of the public are not under the patent law 1—Yqs.

Mr. Pirn.—If it were made a common thing to grant patents very freely

and frequently, then great dissatisfaction would arise, and it would be
felt to be a matter of personal favour. If it were really a rare and ex-

ceptional thing, then it seems to me that it would probably be done in

a manner which would not lead to that kind of objection ; of course it

would require that there should be a hona fide, investigation beforehand,

but then, I think, an investigation depending on discretion in the end
might be conducted by means which would not be satisfactory, if it were
a judicial operation. Supposing the existing law to be continued, and
patents granted as a right, it is objected that there are many frivolous

and trifling inventions, which do not deserve to obtain patents : you
also agree with Mr. Grove that some inventions, even if they obtained

patents, should have them for very short terms ; now, do you think it

would be practicable for any tribunal that was appointed, either the law-

officers of the Crown alone, or with the assistance of scientific assessors,

to discriminate in those cases %—There, again, I should think it must
be made a matter of absolute judgment and discretion ; that is to say,

it must be understood that what they considered frivolous or what they

considered trifling, should be rejected as a matter of discretion ; that

being so, I do not think there should be much difficulty in it. . . .

Take, for example, a new shirt button, a new stock or frill, or things of

that kind, things which really belong much more to the category of

designs than inventions ; those I would reject and set aside at once.

You can have no idea of the multitude of them. You have expressed

your opinion to the Committee that patents are not on the whole bene-

ficial to the community %—That is my opinion, certainly ; I think the

chief efl'ect they have is against the public, and I think that the efi'ect

in favour of the public is one constantly diminishing. I was going to

ask you whether, taking into consideration the whole expenditure of

time and the expenditure of money that falls to patentees or inventors

with regard to obtaining patents, and in sustaining them, you think on

the whole that they are a benefit to the whole class of inventors ?—

I

should doubt it extremely ; but it requires much more knowledge of

the particular details than I have to enable me to answer that question.

Would you apply the same principle that you apply to patent right to

copyright 1—I am rather glad you have asked me that question, because

it gives me an opportunity of stating my reasons for thinking that the

whole reference to copyright, and other kinds of property, is essentially

fallacious ; there is no species of analogy between patents and a,ny other

kind of property. Mr. Aston goes much further, and treats it as like

the appropriation of land, or the appropriation of any other natural

substance, which is capable of being taken out of the common stock of

nature, and appropriated by individuals. But if I may be permitted

to deal with the subject in that broad way, first I would say that land

and all natural products are, in fact, capable of appropriation and

separate possession, and what is more, can only be used at all events at

one time by means of appropriation and separate possession. The

whole of the world cannot be using the same substance, or thing, or
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piece of land, at one and the same time ; appropriation therefore arises

in the course of nature, and the law sanctions it only as a particular

mode of regulating Avhat is naturally necessary if you use those things

at all. But knowledge is capable of being possessed and used by the

whole world at the same time, and all that is the subject of natural

science is not only common to all the world, but the act-ual use of it by
one man is in no way diminished in consequence of the use of it by
another. It is like air, or light, or whatever else is universal and
simultaneously capable of equal enjoyment by all. Knowledge cannot

be confined or appropriated in any such sense. Now with regard to

copyright, if you will give me a definition of an invention which will

make it like copyright, by all means let it be protected in the same
way ; that is to say, if an invention consists of a set of arbitrary com-
binations, which no two men can come to alike. But a book is the
simple creation of a man ; it is founded, of course, on common intelligence

and common knowledge, but the combination is a thing essentially

unique Avhich by no possibility any two minds can arrive at in exactly
the same way, and therefore it is essentially a creation ; and not only
does it differ in its nature in that respect, but it differs in the result.

You have never any diflticulty whatever in identifying the thing ; and
you do not, by protecting any man's book, place fetters or limits upon
the practical use of any kind of knowledge whatever, which other men
previously possessed, or stop or impede their progress from one step in

knowledge to another. You know one man's book, and you know
another man's book, and if there is an accusation of piracy, the question
is, whether one man has taken another man's book in his hand and
copied out certain things from it, it being certain that no two minds in

the woi'ld could have produced the same book. There is, no doubt, a
class of books which gets the benefit of the protection which are less

clearly, oi- less truly original, within the principle, such as directories,

gazetteers, dictionaries, and the like. . . .

Mr. J. Hoicard.—Your own Book of Praise, for instance 1—Yes, that
is an equally good instance. But I think that even such combinations
never could possibly come together by any accidental concurrence of
two minds in the same way. Of course the doctrine of infringement
in these cases is limited according to the nature of the work. Unless
it were plain that a man had used the scissors on my dictionary, or
wha-tever it was, and had copied from it wholesale, he is not an
infringer

; but in such cases the application of the doctrine of infringe-
ment is not practically difficult, it is a mere question of fact as to the
u«e of the scissors, the book as a whole being the only thing which is

protected, and the thing being a unique creation. But inventions are
discoveries of something which is not the creation of the discoverer's
mnid

: tlicy are the result of the pursuit of common knowledge, for an
cud to which the laws of nature are simultaneously directing a number
of minds, the whole result depending, not on the actual combinations
and permutations of an individual man's ideas, but on that which is

the common intellectual property of the whole world. For instance,
take tlie case of making paratfine oil by the application of a low red
heat. According to the known laws of distillation, if you are to get at
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paraffine oil, all people must get it by the same means, and to the use of

thosemeans all students of the subject are guided alike by the same natural

and necessary laws. No doubt you may suggest a patent for a machine

which is arranged in a manner so purely arbitrary, tliat it is very much
like a book. In that case it should be registered as a design (under the

Copyright of Designs Act), which it would resemble. But if it is the

accomplishment of a known mechanical object by mechanical means,

resulting from the scientific application of natural laws to a natural sub-

stance, I say it is not at all analogous to the case of copyright. Though
possibly no harm might be done if this discovery of natural laws, or

the application of those laws to a useful purpose, were certainly the

possession of one mind only
;
yet when you find that in its elements

it is actually in the possession of many minds, and that many men's

minds have a tendency to move to the same end, it seems to me that

to allow one man to intercept it is to do what is as much against the

right of those who are obstructed and intercepted, as it can possibly be

in the favour of the man who gets the benefit. . . .

Mr. Gordon,—If you mean to substitute discretion for right, it might

be all very well, and I should then see no difficulties in the way

;

but if you do not go on the principle of discretion, I think there would

be a great diflSculty in it, and a very great probability of the tribunal

which is supposed to go on the same rules of law as the courts of law,

administering different rules in that stage. With regard to frivolous

patents, I do not think that such an elaborate machinery is necessary

for the purpose; my impression is, that if it were understood that

nothing should be patented but what was considered to be a substan-

tially important and valuable art or manufacture, that indication alone

expressed in the terms of the Act of Parliament would be quite enough

guidance to the law-officers of the Crown, or whoever else might have

to conduct an investigation in the same way as at present ; and that

they might be entrusted, when a patentee took a different view, to

receive any proofs that he might wish to offer, and to judge accord-

ing to those proofs quite as well as the more elaborate tribunal which

you suggest. . . . Would not that operate as a check on frivolous

inventions?—Yes; I only think that it is not necessary to take the

trouble of establishing such a tribunal at all. I cannot help thinking

that if you laid down a rule that patents are intended for such manu-

factures and inventions only as are deemed to be valuable and im-

portant, there would be no real difficulty of application, and you would

not require to establish such a tribunal ; but if you thought it neces-

sary, of course that could be done. ... But he would have heard

evidence which is very seldom brought before the law-officers of the

Crown ]—Consider what kind of evidence would be applicable to such

a subject. If a patent is of the class I mention, a new shirt-button,

or a new kind of collar,—for instance, paper collars instead of linen,

which were patented,—surely you want no evidence in such a case as

that, because you perfectly well understand the nature of the case.

Assume that there would be a considerable demand for an object, why

should the inventor not go and register it 1 Do not such mattei-s

properly belong to the law of copyright and designs, rather than to
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the law of patents ] If the present expression of the law with regard

to copyright and designs is not sufficient to include such things, it

Avould be very easy to alter it and make it so.

Chairman.—Do you say advisedly that that would be very easy %—
If you exclude the element of discretion altogether it would be

altogether impossible. But I mean with regard to the alteration of

the law of copyright so as to cover small inventions %—I should think

it would; indeed I am not certain that any alteration would be

necessary, but I cannot help thinking that it would be practicable, at

all events. I do not speak of chemical products, nor of processes of

manufacture, but of articles made of a particular pattern, form, or

material.

Mr. Gordon.—You think it would be an improvement, at all events,

that the granting of patents should be made rather a matter of favour

on the part of the Crown than a matter of right on the part of the

inventor]—Yes, decidedly; because then, without injustice to any

one, you can reject those things which do not establish a case for

favour, and confine yourself to granting patents to those which do.

And the materiality or importance of the invention would enter into

the decision, would it not 1—I should say so.

Mr. Macfie.—I understand that originally patents were entirely

granted as a matter of favour 1—Yes ; nobody can read the Statute

of James without being under the impression that it must have

been so.

Mr. Gordon.—In a case of doubt, the Committee have been informed

that a patent is generally granted, and the result is, that there are now
about 3500 a year granted. No doubt many of those things are bad,

because there are prior inventions of some kind, or probably they do

not comply with some of the conditions of the patent law ; but is

there not much injustice in gi^anting such a number of patents, so that

a patentee maj^ come upon a person who has, as he says, infringed it,

and that person very often, rather than fight the question, yields 1—

I

should think that in those small matters it would be almost invariably

the case, that if a person was making or selling an article without the

license of the patentee, he would yield ; because the thing cannot be

worth a contest imless it should so happen that there was a large trade

driving in it. Of course there are some things which might be fairly

put in that category, and in which there might be a large trade

driving, for example, crinoline. I should be disposed to think that

all articles not involving the application of some new mechanical
principle, but which really are mere matters of fashion, ought to be
treated as within the class of minor or frivolous patents, and be
separated from the rest. Articles of furniture would be another
instance «)f that. I remember when I was in office that there were
several designs for pocket-books, and things of that kind, where you
really doubted whether it was the proper subject-matter of a patent
or not. Would it not be advantageous that in discussions with
regard to the validity even of patents granted, the Crown should be
represented at the trial as representing the interests of the public, so

that it might be seen that there was a fair trial 1—I think unless the
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Crown entered as a litigant, and went into evidence, the Crown would

secure nothing that is not secured now. I mean the public interest

with regard to getting rid of an alleged right in an invention %—I am
not sure that that might not work well. Of course it would increase

the expense of the litigation, and the great probability is that the

Crown, generally speaking, would not enter into it, but would merely

watch it as conducted by the parties. It might throw an additional

weight of influence into the matter, but it would be against the patent.

If it was a question of setting aside a patent, and the Crown joined in

it, might it not be enacted that a verdict, at the instance of the

Crown, should put an end to further claims]—Yes; and then it

would be quite necessary that the Crown should be there.

Chairman.—Would it not be rather an absurdity that the Crown

should first have granted a patent without evidence, and then bring

evidence to repeal it 1—Yes, theoretically. But practically 1—No, not

practically.

Mr. H. Palmer.—I think we gather that your idea is, that a pre-

liminary tribunal, with a discretion, but not a judicial tribunal, would

be a useful thing %—Yes, it would be a decided improvement, in my
judgment, on the present system. . . . Suppose one man who was

eminent in mechanical science was appointed, and one who was

eminent in chemical science, would not that almost embrace every

description of patent 1—I do not feel at all sure that a knowledge of

mechanical science, and a knowledge of chemistry, would cover the

ground of art. The science of mechanics, or the science of chemistry,

is a very different thing from a knowledge of art and manufacture.

Take an example in science of the various patents relating to the

electric telegraph. I suppose a man may have good chemical know-

ledge, and good mechanical knowledge, but may be quite incapable of

judging of such a matter as that, unless he has given special attention

to it. At all events he would be better able to judge than the law-

officers of the Crown, would he noti—Yes, he would be better able to

judge than the law-officers of the Crown; but they would otherwise

have the assistance of men particularly conversant with the thing. I

forget whether it was Mr. Woodcroft who knows that particular thing,

or whether he brought a man who did ; but I had more than once

assistance on that subject from gentlemen who understood it thoroughly.

As the law now stands, the law-officer of the Crown is empowered to

call in scientific assistance, is he not ?—Yes ; and that is just what I

did. ... If it is the general sense of the public to try the effect of the

patent system some time longer, that would be one of the improvements

whicli I would recommend. When you gave the discretionary power,

would you give it in an unlimited way, or would it not be a sufficient

thing to use the words which are in the Statute of James, to embrace

all the discretion which is necessary ; those words are, " any manner

of new manufactures," or these words which are in patents now

granted, " so as also they be not contraiy to the law nor mischievous

to the State, by raising prices of commodities at home, or hurt ot

trade, or generally inconvenient " 1—1 look upon those as vague and

impracticable conditions altogether, and totally useless. Then could
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you use any word short of absolute discretion in any amendment of

the law % I do not see my way to anything short of absolute discre-

tion. Would you propose to give any appeal from this preliminary

inquiry, whether by the law-officer of the Crown or not %—I would not.

Mr. Ilward.—l take it, if I correctly understand your evidence,

that you object to the patent law on two grounds ; first, because of the

abuses, legal and commercial, which arise under the present system

;

and, secondly, because the granting of patents interferes with the

legitimate course of trade ; can you inform the Committee of any par-

ticular cases in which that has occurred 1—Every one of those cases

which I have mentioned is a case which illustrates that ; the people

that were defendants in those cases carried on manufactures in rivalry

with the patentees, and they said that they did not want the information

which the patentee had given to enable them to do so, and some of them

proved that they had done the thing, more or less, before (or endeavoured

to prove it), and that they had obtained information elsewhere to the

same effect. All the knowledge they had possessed was rendered useless,

and the application and further improvement of it was refused to them

in favour of the patentee ; that is the long and the short of it. Patents

unavoidably cover, in those cases, more ground than the precise dis-

covery of the patentee, and that excludes those who possessed all the

knowledge leading up to some point, short of the patentee's knowledge,

from the use of that which they knew before, because that cannot be used

without carrying it on to a further step, and that further step swallows

up the whole thing; every contested case of the novelty of an important

patent would furnish an illustration of that. There are very rarely

cases in which it is plain, as a matter of fact, that the thing never

would have been done but for the patent, as if the people had gone

straight to the patentee's specification, and done simply what he told

them. The questions are usually much more complicated than that;

it is very often doubtful how much of the alleged infringer's knowledge

was really due to the invention, and it is generally clear that he is

practically restrained from the use of other knowledge which was not

due to it. I can quite understand that the business of those defendants

might be interfered with, but are you aware that the public had a

difficulty in having its wants supplied, although those patents did

exist ]—The public paid the patentee his price, and got it on his terms,

no doubt. ... I agree with you mainly on this point, but would you

allow an inventor, as suggested by Sir Joseph Whitworth, and as is

the case in America, to use his invention previous to his application for

a patent; that is to say, would you allow him to take out a patent after

he has had the invention in use for one, or two, or even three years 1
—

That is a question of some nicety, and it connects itself with some

other things whicli have passed through my mind, that is to say,

whetlicr or no if a man be the first introducer of a manufacture, and

you want to reward him for it, it is important or not that it should

iiave been somewhere published or used before. A case was tried the

other day, namely, that of Heath's patent, to show that the public do

not always get the benefit of discoveries which are used but not

patented ; because it was said that Heath's patent had been practically
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used for some time before, and nobody was the wiser, and the public

did not get the benefit of it, which shows that a use which would prevent

a patent being good was nevertheless not generally known ; in fact, that

what would be fatal to the patent on the point of novelty had not had
the effect of giving the public the benefit of the discovery. Supposing

the principle to be laid down, that the man who first succeeds in giving

the public the benefit of an important manufacture should be rewarded,

even though that manufacture may not be then first used, what you
suggest is within that principle, and is no doubt the strongest case in

favour of the principle, namely, that the patentee himself may have
been the only person who has used it ; but I find it very difficult to

draw the line in favour of the patentee at that precise point, because

he might have been going on using it for a very great number of years
;

he might have been keeping it secret all that time ; and you increase

that time by fourteen years more if you give him the patent, while he has

already got some part of the profit which it is intended to give him by the

patent. My question was not directed to the case of a secret invention,

but to a case where a man had made a machine for a particular purpose
;

what I Avish to ask you is. Whether you would allow him, with a view

to perfecting his invention, not only to experiment, but to use his

invention, as is the case in America? Sir Joseph Whitworth has stated

liis opinion that, if that were allowed, far fewer patents would be taken

out, as inventors would often find out the worthlessness of their

schemes 1—It would be very hard, in a case of that kind, to judge how
many other persons may have got possession of the knowledge, and on
the principle of the patent law I do not think that could be done ; it

might be done on the principle of discretion. If evidence was given

that it had not gone beyond the possession of the patentee, in a case

where it might be a very meritorious manufacture, you might extend

it to that case, but not on the principle of right. With regard to

the analogy between copyright and patent right, if you deny, which

you have done, that the inventor has any abstract right in his invention,

would you apply the same rule to copyright %—I think abstract right

is certainly very difficult to predicate of any right which is in the

.strictest sense a mere creation of the law, which both copyright and

patent right are ; that is to say, when a man has })ublished a book,

the multiplication of the copies and the privilege connected with it

can only be secured to him by law. To that extent a person might

lorrectly deny the existence of an abstract right in copyright ; but it

IS most reasonable, when a man has really created and brought into

existence a thing which nobody else could by any possibility have

brought into existence, sudi as it is, and when he is really in that sense

the author and creator of the thing, I say it seems a very reasonable

thing to give him that right of pro])erty in it. If an invention could

be brought into strict analogy with that, if you could predicate that

by no reasonable possibility could two minds hit on tlie same thing,

then logic would lead you to the same result. I understood you to

say that a book was the creation of the author 1—Yes. I believe you

will agree with me that the object of an author in writing a book is

cither the hope of pecuniary reward, or for fame, or to enlighten and
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benefit the public ; now, do not the same motives apply to inventors 1

—

As far as motives go it is the same; but the thing is essentially

different nevertheless. In the one case the author is not taking anything

which belongs to any one else, or interfering with any other man's

perfect fi'eedom, and equal freedom in the use of the large field of'

human knowledge. The author, by combinations which entirely

originate in his own mind, produces results which would have no

existence apart from him ; but the other man is seeking to appropriate

elements out of the general field of human knowledge, which are as

much other people's property as his own, and to obtain improvements

entirely and exclusively for himself, which, if the law did not interfere,

another man might have invented, and (what is more) which, by the

operation of natural laws, there is a tendency for other people to invent.

An author embodies his ideas in a book, whereas an inventor embodies

his ideas in the specification (which may be called a book) and in the

dramngs ; can you show that the one is not as much a creation of the

man's mind as the other %—That is a very happy illustration for my
puri>ose, because it enables me to make my meaning clear. What he

has embodied in the specification and drawings might properly be the

subject of copyright ; nobody might pirate the specification and draw-

ings, or send them out into the world as his own description or his own
drawings. But now take the case of a book. Although I may not

use my scissors and cut out passages in a book, and republish them as

mine, I may appropriate the whole of the knowledge contained in the

book, and make any use of it I please. The intellectual material of a

book becomes publici juiis, and is protected by no copyright ; it is

merely a certain combination of words written which are strictly and

truly his, in a form which is really his own, which is protected. The
ideas of an inventor are not his ideas in the sense in which the

specification and drawings are his, and the author's book is his book.

The ideas of the inventor are matters of science. It is, for example,

the knowledge that a low red heat is the proper thing for the distilla-

tion of the hydro-carbons, and the knowledge that certain hydro-carbons

are contained in certain minerals, and that the treatment of them by

certain known means will produce certain results. Every one of those

ideas is not Mr. Young's idea,—not the least in the world ; but Mr.

Young, by the use of those ideas which belong to the whole world, and

which are in the nature of science accessible to all, and may be used

by all alike, produces a certain manufacture, though the ideas are not

his at all. The manufacture by law is made his, but inasmuch as other

people, by the use of those ideas, might have arrived at the same

results, and probably would, it is not at all analogous to the law of

copyright. You may protect it for sufficient public reasons ; but in one

case you are taking from the public ideas which were common property,

and giving them for fourteen years to one man alone ; whereas, in the

other case, you do not interfere with any idea that belonged to the public

before or after
;
you allow the public to make full use of the book.

You said that one evil of the patent laws was that one man pro)>ably

won the prize, Avhile those who had taken the previous steps go unre-

warded, did you not 1—More than that, they are practically excluded
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from the possibility of following out the previous steps. But would
those previous steps have been taken but for the hope of those in-

ventors who took the steps reaping the reward of their labours 1

—

Those are speculative questions on which my opinion is worth no more
than other men's opinions ; but it seems to me that the real inducement

is not the hope of obtaining a patent, but the hope of i)rofit. When you

have got a patent, a man is very glad to take advantage of it ; but the

natural inducement to improvement, if a man is a manufacturer, is to

carry on the manufacture for his own benefit, and if he is not, then to

make a profit out of his invention by communicating with those to

whom it would be advantageous. That is the way in which the thing

generally works with regard to the "poor inventors" who are

frequently mentioned, but with reference to whom the Committee

have, I think, as yet received no evidence. The inventor is often not

the patentee for any business purpose whatever, but he gets what it is

worth a man's while to pay him, and it might be quite as much worth

a man's while to pay him for securing the use of the thing in his

manufactory as for a patent. It is very few people who practically

find the money, except those who are going to work the thing. Would
the "poor inventor " take the trouble to scheme without the hope of

what all men work for, namely, wages %—I do not believe you will find

one poor inventor in a thousand who has obtained anj' profit from a

patent which he would not have got without it. I paid a Avorking

man £600 for a patent only last week: should you be surprised to hear

that %—It is not for me to say what you would have done if there had

been no patent law, but I suspect that, being a gentleman engaged in

a large description of valuable manufacture to which the patent relates,

you considered that the process was valuable to you, and that it was

worth it. It is not for me to say what it would have been worth to

you if you had not been able to secure it by a patent, but I think

probably it might have been worth your while to secure it. There is

another class of inventors, namely, men engaged in making great scientific

discoveries of use to mankind ?—Such men as Newton and Wheatstone.

I am thinking rather of more homely matters, for instance, persons who
have devoted themselves to the subject of cultivating the land by steam

power. One gentleman who is deceased spent £30,000 (l)efore reaping

Is.) in solving that problem, and which has proved of great advantage

to the public by reducing manual labour, and in increasing the fertility

or productiveness of the soil ; Avould it l)e likely to occur in the nature

of things that a man would spend £30,000 to solve a great problem

without the hope of establishing a large trade by the help of patents %

—I should have thought that the want of improvements of that kind

among agriculturists would be a considerable inducement to those who
had skill and knowledge to endeavour to supply that want, and that,

if there were no patents, that would be inducement sufficient probably

to produce the effect whether or no he would get more or less by his

discovery. You think that that would be a sufficient inducement for

an enterprising manufacturer to spend his time and money, knowing
that the moment he succeeded in producing a marketable article, his

next door neighbour would be able to imitate it ?—There is perhaps a
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little fallacy there in the word " moment," because for some time a

man who has established a trade has an advantage over those who
afterwards came into competition with him. I do not say that it is

not a great advantage to be able to exclude competition. Sometimes

it may be, though not always ; but it is a real advantage to have had
the start, and to have brought an article into the market with his

trade mark and his name. I think that would be enough to induce

him to do it though he had not the further advantage of a monopoly.

There is an illustration of that which may be not without value. A
great number of people who have patented articles which had sold

well, go on calling them patent after the patent has expired, and they

find an advantage in it. It is because the thing has obtained a certain

reception as connected with their manufacture. I believe that is illegal,

is it not %—No ; if there never has been a patent, then to use a trade

mark, which calls an article patent which had never been patented, is

illegal ; but if there has been a patent which has expired, it is not

illegal to go on calling it a patent. To go back to the question that

we were upon just now, the question of patents stimulating invention

;

in one business in which I am engaged, as well as the Honourable

Chairman (that of agricultural machine makers), very great improve-

ments have been made. Some firms in this trade never think of going

to any expense in inventing or improAang, they simply take the

inventions of other people : on the other hand, there are many of these

enterjirising firms that keep a staff of men constantly for the purpose

of experimenting and carrying out new inventions, and they do this

\A\h the view of keeping in advance of those men who have no enter-

prise and go to no expense ;
perhaps nature may have denied them

the power of producing anything new Now the question is. Whether
the great advances which notoriously have been made in the manu-
facture of agricultural implements would have been made but for the

l^atent laws %—Of course it is a speculative question, and you know
the facts much better than I do ; but what you have described seems

to me just the natural state of things, namely, that the most enterpris-

ing and able man would desire to keep in advance of the others, and
use the best available intelligence to devise improvements, and give

emplojTnent to those who are capable of helping them to do so. and
that the enjojnnent of the benefit naturally accruing to tliem in that

way would be a sufficient inducement to them if there were no patent

law. Of course I cannot say whether they would obtain a remunera-

tion equal to that which they obtain now,—it may be that they

would not, but even that is uncertain ; and if I were so fortunate as to

be in the situation you have described, I should think it would be

worth my while to do the thing as well as possible, and to be known
as a man who w;vs constantly promoting good and new things in that

lint'.

Mr. Thomas Webster, Q.C.—Whenever you have a run for inven-

tions of a particular kind (there had been thirty or forty for velocipedes

witliin that year), it is of constant occurrence that you have applica-

tions for substantially the same thing in the office at the same time,
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person who is most interested in it being wholly unable to

obtain information upon it. . . . It should be the duty of som»
officer to examine more or less each application, and ta vouch that

there were not concurrent applications for substantially the same-

thing.

Mr. Macfie.—The Act of 1852 was extremely well considered at the

time, and the preliminary inquiries that led up to it extended over

nearly two years ; but whether well considered or not, it has not been

carried out in any way in the spirit, and hardly in the letter. In many
respects, I think, the letter almost has been violated to the injury, not

only of the inventor, but of the public and persons interested in similar

inventions. To what extent do you think there is a change in the

favour with which patentees are regarded from the reign of James the

First downwards 1—I think in the early days, as Sir Eoundell Palmer
stated, all those grants were matters of grace and favour, and nine-

tenths of them related to the existing trades, such as the sale of wines,

cards, and so on ; and when those flagrant and illegal monopolies were

repealed, patents were preserved, in fact as not being such monopolies

;

I think the change has been a recognition of property in invention.

The Act of 1852, though it has not gone as far as some jjeople sup-

pose in creating property, yet recognises the right of a person who
invents a thing to have property in it Suppose a patent granted

for the United Kingdom and no patent granted in Holland, or in

Germany, do you think it would be for the interest of the United
Kingdom to grant patents under those circumstances ; do you think

that the trade, affected or created, would come to the United Kingdom,
and not go to the Netherlands and Prussia ?—I do ; the majority of

good patents are a decided improvement on anything that existed

before ; it takes time to develop that patent, and the first person who
adapts the invention to a profitable end is the person who reaps the

profit. As a matter of policy, I should think it was the interest of

this country to maintain patents, in the face of all the world that got

rid of them ; we should be always ahead of the existing state of manu-
facture elsewhere. I do not see how the principle has changed since

the early times when they granted patents for this very purpose ; the

early patents recited that it was for the good of the realm that inven-

tions sh )uld be introduced from abroad. Why is it not sound in

principle now, if it was sound in principle then 1 Mr. Bessemer

obtained a patent or patents for his very great invention in this

country, but he did not in Prussia ; he charged very heavy patent fees,

ranging from 20s. to 60s. a ton on the value of his product. Do you
think that the result of that was beneficial to the British iron trade

;

would it not have been much fairer, and mudi better for us, that there

should be the same rates of royalty chargeable on the competing

manufacture in Pnxssia, as upon the manufiicture in this country 1—

I

cannot adopt the term "fair;" I think it was to the interest of every-

body that Mr. Bessemer should have his patent, and that it could not

have been introduced except under protection, although it may tun>
out that in Prussia they have been using his earlier inventions, yet

probably he has subsequent inventions, and has always been much
VOL. II. 2 a
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ahead of the others by his fresh improvements ; but it is a question of

fact whether the trade has been prejudicially interfered with. If it

has, I take it that it is exceptional The general rule would be that

every improvement would place us so much ahead with regard to

cheapening the production, that other countries would not reap any

advantage by giving up patents ; but that is a matter of opinion. It

is clear, is it not, that the manufacture of iron without heavy royalties

in Prussia, would enable them to supply the neutral markets, and

perhaps the English markets, cheaper than the manufacturer in this

country could do it Avho is subject to heavy royalties ]—Yes ; no doubt.

I only assume that the progress in this country is more than the pro-

gress abroad. . , . One of the Honourable Members of the Committee
suggested a plan (I forget whether it was mentioned to you), by which

the maximum amount receivable by a patentee might be fixed at the

time he got his patent, or at some other time, on the understanding

that when he obtained this maximum, which should be liberal and

sufficient as a remuneration and reward, I say that from that date, by
some simple form, the payment of further royalties should be made to

cease ; have you considered whether that is practicable %—Yes ; I do

not consider it is practicable. I do not see how you could possibly

fix a maximum that Avould be anything like a general rule ; I think

that the present system in that respect is much better. With regard to

large inventions, they very rarely come into use until so near the end

of the time, that the inventor is very rarely rewarded unless the

patent is extended ; Bessemer's case may be exceptional, but it is the

exception, and not the rule. To carry out your idea of the inventor

having had sufficient reward, I think that should be done by a power

of repurchase for the benefit of the public. For instance, if any one of

the trade said, "Now we will apply to some tribunal to have that

patent valued, or to give us a license," I think that a system of com-

pulsory licenses would work its own cure, because you would then get

the inventor and the licensees face to face ; and you would see whether

the charges were exorbitant or not, and the proper sum to charge for

the licenses, because it is the trade, and not the public generally, that

are directly interested, and the trade can be easily got together. You
have thrown out ah idea that would be regarded with considerable

favour in many quarters, namely, that there should be power of com-

pulsory purchase of the use of an invention for the public ; can you

suggest to the Committee any mode of carr}'ing it out ]—Yes, by an

analogous proceeding to what takes place in the Privy Council now in

the case of an application for an extension of time. The man must

l)rove what he has expended, what it cost him, what have been his

general labours, his merits, and. his difficulties in introducing the

invention, and what he has received in respect of it. He says, perhaps,
" That is an inadequate provision considering the outlay on one hand,

and the receipts on the other." The Privy Council have the merit of

the invention to guide them with regard to whether the remuneration,

if any, is sufficient. If there has been none, they generally grant an

extension
; but assuming there has been a remuneration, as there has

been in cases where the patent has been extended, then they consider
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whether it is sufficient. It has been suggested tliat, instead of the

Privy Council extending patents under those circumstances, they
should buy them up. They grant an extension of time, say for five

years; the man may get £1000 a year during those five years, and
there would be no difficulty, in the interest of the trade, in arranging

that, instead of the patent being extended, he should receive a lump
sum capitalising that £5000. That system of purchase was ver^ much
discussed in the year 1851, but the periodical payments were adopted

as meeting one part of the case, and the system of extension as

meeting the other part. But I understand you to say that at any
given time during the currency of the patent, the same principle might
l)e adopted which has been suggested with regard to the extension of

patents; in fact, that at some fixed or fortuitous time the parties

interested, or parties zealous for the public benefit, might come to

some court, and say, " Give us an opportunity of buying up this patent;

let us have it valued." Now, could we not take into account, as a
part of the purchase price, the amount of the royalties received by the

patentee up to the date of the application %—Yes, certainly
;
you must

have a debtor and creditor account of all the transactions of the patent,

and you must have that in the case of a license, which is the basis of

any system of purchase. The. basis of a fair charge for licenses

would be what had been the cost to the inventor, and what was the

saving by the invention. Having obtained that as a basis of either

the license or the purchase, you must have the outlay of the inventor

in time and money, and the receipts in respect of the invention.

Then how do you think the amount received from the licensees could

be ascertained and verified ; would you require the patentee to keep
an account of all he received, or the licensees to give an account of all

they paid, or both %—Both. You have a perfect system, so to speak,

at all events it is a very good system, in the Privy Council now ; it is

done five or six times every year. There are two cases this very next

Tuesday, in which the principle will probably be applied. The
))atentee shows his outlay in preliminary experiments, and his general

charges against the patent, and then his receipts from the licensees,

and then his own profits ; or, if he is a manufacturer as well, they

adopt some division. No doubt it is not strictly accurate, but it is a

£ur approximation with regard to what has been the cost and what
have been the receipts and the reward, and which they think he ought

to have. I presume that from Mr. Newton, or some other patent

agent, we could obtain an answer with regard to this question ; but I

will ask you, Has any relation ever been observed between the general

amount received by the patentees, and the cost, or the ingenuity, or

the value to the public, of their inventions 1—Oh dear no, it is a thing

in which no correlation could possibly be established ; it is a matter

depending upon the special circumstances of the case. Then am I

right in inferring that the system that you now so ably sketch out

would bring us to something more equitable than the present system of

random rewards to inventors %—If you now speak of the case of buying
up patents, I do not admit that it is random or disproportionate.

The division between the manufacturer's profits and the monopoly
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profit, is done in a rough way, but it is not done at random. The
whole matter is fairly considered

;
you can see the accounts at the

Privy Council Office, and you will find that the expenditure in time

and money is ascertained with great accuracy. What I meant was

this : believing all that you now say to be true, is it not a much more

equitable system in its results towards the public, than the results which

now follow from the absence of such an arrangement, the effect of the

absence of that arrangement being that there is no propoiiion between

the merits of the invention and the reward obtained %—You have not

the means of estimating that in cases of an inquiry such as this before

the Privy Council ; there are no means of knowing what A. and B.,

patentees, obtained
;
you have no means of getting at their trade

accounts : in fact, they very often refuse to go to the Privy Council,

because they would have to disclose their secrets of profit. So far as

regards the pecuniary advantage, the pecuniary advantage that the

inventor obtains varies as much as the invention can possibly do ; but

in the case of an extension of the term, you have the matter reduced

to £. s. d., as nearly as it can be. Of course you cannot value time and
brain labour very accurately, but with respect to the question of outlay

ind receipts, you have the thing very accurately ascertained, and a

fair and equitable adjudication made upon it by way of extension ; I

think it might be better to buy a patent up out of the patent fund,

and I suggested that in Heath's case many years ago. ... I think,

practically, that a proper system of preliminary examination before

patents were granted, and a proper tribunal to try them, would so

discourage that excessive litigation which I am reminded Lord West-
bury spoke of in the strongest terms in a recent case in the House of

Lords in which he gave judgment, that practically patents would not

be litigated to the extent they are now. So you would, in one sense,

obtain an indefeasible title after litigation, though to grant it as a

matter of right, I think, is a thing impracticable. The present system

is an encouragement to litigation, and the uncertainty of the whole

system is so great from the interposition of juries, and the number of

courts, and other causes, that a defendant who has capital is encouraged

to speculate on the chances of litigation.

Chairman.—Is tliat applicable to the defendant only]—That is

applicable to both sides ; there is no difference in that respect. . . .

Before the gi'anting of a patent there are forms of procedure in order

to protect the interest of all concerned. So far as I can judge, the

interests specially guarded by those provisions are those of rival

inventors, those who are also turning their attention to the particular

subject for which a patent is being applied for. Have you ever con-

sidered what change would be expedient, in order that the largest

interest of all, namely, the interest of manufacturers, and the interest

of the public, could be equally well guarded ]—I think the interests of

manufacturers and the public are identical ; I speak of trade and manu-
facture in a similar sense. I think rival inventors and manufacturers
also are in tlie same interest, because most manufacturers are interested

in some way in patents. I do not understand what you mean by the

rival inventors' inti-rost only being protected ; the Statute speaks of



Mr. Webster s Evidence. 373

persons having an interest. It may be said, and it has been said, that

that means rival inventors ; but that is not the true meaning of it,

because, according to the theory and the practice also, any person who
is supposed to have such an interest, has a locus standi to oppose the

patent. That is both the theory and practice, though it has rather

fallen into disuse since the new patent law, which was supposed to

provide other protection. In a general way, if any person is working
out an invention, and he hears of a patent being applied for in the

particular manufacture in which he is engaged, he has some opportunity

of looking after his own interest, has he not 1—Yes ; all applications

are advertised. It is a feature of the new system that the application

shall bb advertised at every stage, namely, the granting the protection,

the application for the warrant, and in fact every stage is to be
advertised. The theory of the advertisement system, and the public

being warned, was perfect, no doubt, but there has been no practice

upon it ; therefore, as I have mentioned, with regard to that case the

other day, though there was all that expense of advertising incurred in

pursuance of the theory under the Act of 1 85 2, it bears no practical

fruit, because you keep secret those documents during the whole of

the six months, and therefore it is still a kind of speculation, as it was
before. . . . What I understand you to say is, that it is owing to the

absence of information in the advertisements made for the benefit of

the public, that the public have not sufficient opportunity of knowing
where the shoe pinches?—Yes. But is there not something far

beyond that, and far more serious, namely, that the manufacturers, as

a matter of fact, do not probably in one case out of a thousand ever

see those advertisements. Let the advertisements be as minute and
as definite as you think they can be, they would fail to attain their

end, because the manufacturers would still fail to see them, would
they not %—But that is their fault ; any person interested in a patent

would instruct his patent agent to look out. Suppose it was a case of

improvement in velocipedes, any person who did not himself see the

Gazettes, or did not see The Commissioners' Journal, should instruct

his patent agent or solicitor to look out and give him notice; and
having obtained that notice, he ought, at some stage or other,

before the patent is actually granted, to have an opportunity of know-
ing what were the contents of the patent that was applied for. I mean
he should have an opportunity of knowing substantially the contents,

but not all the details. Now, velocipedes are made by engineers, are

they not %—Yes. Do you mean that every engineer in the country

should have a patent agent in London, whose business it should be to

watch every department of engineering in which he was engaged,

and to give him warning of any application being made for a

patent ]—No, I do not say that ; but suppose I was a rival inventor,

or a maker of velocipedes, and wanted to be informed of what
was going on, I would either take in The Commimoners' Journal,

and I would look down the list each week, and if I saw there was
a patent applied for touching velocipedes, I would go on to the

Patent Office, or I would have an agent whose business it was to

read it.
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Mr. Gregory.—You might enter a caveat, might you not 1—Xo, yon

do not now enter caveats in anticipation ; that was the vice of the old

system, a kind of current caveat. That was advisedly done away with

in the year 1852. The practice is this, that you make your application

and obtain protection for a certain time, nobody knowing what it wasj

but anybody who saw the advertisement could enter a notice of

opposition at the office ; but it seems a farce to let persons enter notices

of opposition without giving them some chance of knowing what they

are opposing.

Mr. Macjie.—I think your argument, as far as it goes, is most con-

clusive, but I wish you to feel that that does not go practically to the

root of the matter. I myself was engaged in manufacture, and* during

that time I tried both ways. I obtained specific notices from Mr.

Newton for a time, and I also subscribed to that journal, which, I

think, came out twice a week. I found it extremely irksome and

laborious ; it occupied so very much time, not to speak of the expense,

to look through the lists, that I was obhged to give it up. The result

was, that the firm of which I was a member became liable continually

to applications being made for patents for inventions which were

already in use. Now, is it not a condition inseparable from our present

system, that persons must be in one or other of two positions, that is

to say, either exposed to continual inroads on the free domain be-

longing to the public of known inventions, or else be subject to some

expense, with a great cost of valuable time in scrutinising the thousands

of inventions that are applied for annually ]—I do not understand

what you mean by "the free domain," for an existing practice, or an

existing publication, can never be the subject of a patent at all. So
far as the existing publication goes, it ought to be the duty of some
otficial person to protect the applicant against that, and in protecting

tlie applicant you protect the particular manufactiu-er. I think you

are arguing from the abuse of the present system. You said that the

result of an invention was to reduce prices
;
you did not, of course,

mean that the result of a patent was to reduce prices 1—Yes, I did

certainly mean that ; what I meant to say was this, that nine times

out of ten you obtain a better article at the same price, or the same

article at a cheaper price. If there were no patents, and the public

had the free use of inventions, prices would, by the effect of compe-

tition, reach a minimum ; but I fancy the effect of patents is to retard

their reaching the minimum until the expiry of the patent 1—If you

had no patents you would have no inventions. According to the say-

ing, you would kill the goose that laid the golden eggs. Of course I

speak comparatively and Matively, when I say that you would havt

no inventions. . . . Have you considered what is the best way of pro-

tecting the public interest before the granting of patents 1 ... By
allowing the provisional specification to be open at some period before

the patent was granted. You have told the Committee in very apt

language, that at present a trial is a speculation on the ignorance of

the judge antl jury ; liave you any cases that would illustrate that ]—

I

think ahuost every case, where there is any complication at all in an

invention, which requires experts to explain it to the judge and jury,
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is a speculation, because you have the plaintiff starting with a number
of scientific witnesses, and there is a kind of practical difficulty in the

defendant's way, if he does not call the same number of scientific

witnesses to express their opinion. The present system has this great

vice in it, that it allows witnesses to give evidence with regard to

matters of opinion rather than matters of fact ; and that would be

checked at once by a judge with skilled assessors. . . . Take the

principle of expelling the moisture from sugar by centrifugal force. The
patentee who took out a patent for one machine could shut up the

whole principle, could he not %—But you could not have two inventions

for it ; it might be a question whether the principle is the subject-

matter of a patent at all : but how could there be more than one

patent for it 1 You know much better than I do, but I should say

there may be two or three patents with regard to the cleansing

apparatus, and so on ; but if you put it in that way, it is one simple

idea that could not be the subject of two patents.

Mr. Pirn.—The moment it is published, any one can copy it ; the

restriction of the right of copying, which is what creates the property

(and it is the same in literature), is a municipal right regiilated by
expediency, . . . You have made suggestions for the practical im-

provements of patent legislation, which you considered would be an

advantage. Did you mean that they would be an advantage to the

public, or merely beneficial to the inventors ]—To both ; first of all to

tlie inventor, as preventing unnecessary and profligate expenditure of

money, on many things that are old, or have, at all events, been

anticijiated in the office at the time; it woidd be a saving of an

'iiormous amount of money, time, and trouble to them. For instance, I

'lave not the least doubt that anything like a preliminary examination
'

'
> check the granting of patents would reduce the number by three-

riiurths. All those expenses would be saved, which would be £20 on
1000 applications; there is £20,000 a year at once. Then with

regard to the public, as you restrict the grants, and make them more
< crtain, you would have less of that litigation, or speculation, which

has been spoken to, as existing in fact, by reason of the uncertainty

that hangs over the present system. You have just now suggested an

improvement in the law that would have the efiect of lessening the

number of patents that are taken out. Would you propose any means
fit" restricting the granting of patents; I refer to the question of fri-

volous, or trifling inventions, or perhaps inventions which are merely

slight improvements ?—No ; in order to be an invention it must be an

improvement on something that exists, unless it is absolutely new,

which very rarely happens ; it must produce a better or cheaper

article, otherwise it falls stillborn. You would not propose any means
of restriction, thenl—Yes, I would, decidedly. If you had the nature

of every invention described properly in the jirovisional specification,

and the inventor warned with regard to what had been done before,

or was pending in the office, you would restrict patents to a very much
smaller number, because persons would not throw away money on
what was not new. But you would not restrict the granting of patents

on the ground of frivolity or small importance?—No, I think not;
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there are some things that are absolutely not the subject of patents,

but I do not know what is meant by a frivolous invention, if it is pro-

perly the subject of a patent. We had crinoline cited, and the cover-

ing of umbrellas with a particular kind of cloth, but that kind of thing

is not the subject of a patent at all. That is merely the use of a well-

known thing in a well-known manner, and if the case were litigated,

it would be upset, as has happened repeatedly of late for patents of

that kind. . . . With regard to the printing machine of Applegarth

and Co., you referred to the fact that it appeared to be a failure until

the plan of an oblique roller was tried ]—Yes. Was there a patent

granted for that oblique roller?—No, I think not. I think Sir

Eoundell Palmer a little misunderstood me in that case. What I

cited it for was this, as an instance of working out a thing which was

apparently a small detail, but j^et one of great effect on the result. I

believe that until they discovered the means of getting rid of that

blur in the paper, they had to throw away a considerable portion of

the sheets (with the loss of trouble and labour), in order to get rid of

the blur. That was my object in putting that question to you ; it

was to ask you if practically it will not often be the case that every-

thing will depend on a small improvement, and that the invention

will be useless except for that small improvement ]—-No, not exactly.

The printing machine of Applegarth and Co. was not useless, but that

small matter contributed very much to improve the working of the

machine, though it worked well without it, but not so perfectly as

with it. . . . The total amount of the money spent by an inventor on

an invention is usually in excess of the receipts from it. But that is

the case with all occupations in life beyond manual or ordinary skilled

labour. The law, for instance, does not repay half Avhat is spent

upon it.

Mr. Orr Emng.—You state it was your opinion that if the patent

law wa.= done away with, inventions would cease 1— ... I mean that

important inventions would cease ; that class of inventions which we
specially desire to stimulate, and which are most for the benefit of the

public. Do you mean rather that the schemers, and the men who try

to make a profession of invention, would cease, or that the manufac-

turers of this country would not feel it their interest to improve their

manufactures]—I think that the schemers would of course cease, because

at present there is a class of skilled artisans and professional persons

who, in the progress of practical life, see what is wanted, and employ

themselves in making the requisite adaptations and appliances. I

think, as a class, they would cease altogether, except so far as they

might be in the employment of the manufacturer; you would destroy

that individuality that persons now have in recognising a particular

thing as their property, and in getting a livelihood out of it. With
regard to the manufacturers, no doubt competition would lead them
from time to time to make improvements, but they would have no

object in introducing or making large improvements which probably

would interfere very much with their existing machinery, l^ecause the

greater the change, the less the interest of the manufacturer to introduce

it, as it displaces existing machinery. Is it not the interest and the
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constant endeavour of all manufacturers to improve the article they

manufacture, and to cheapen the cost of production?—No doubt.

They have a direct interest constantly in doing that?—No doubt.

Would not that be a sufficient stimulus to them to reward inventive

geniuses in their work, and to apply their own intellect in bringing

out something novel, in order to surpass their neighbours, and in order

to make more money ?— It would be a stimulus, but I think not suffi-

cient stimulus, and it would be no stimulus at all with regard to first-

class inventions. It would be a stimulus for improving step by step

the existing things, but then it would place the inventor entirely in

the hands of the capitalist. If the inventor cannot have a property in

his invention, he is simply in the hands of the capitalist or manufac-

turer. Do you think that any one in carrying on his business is pre-

vented from applying any new idea of his own, because of his neigh-

bour's likelihood of getting the benefit of it ]—I do not think that

people are so much like the dog in the manger as that, and they have

a kind of afi'ection for their own invention. . . . Should you be

surprised to hear that the improvements in the processes of all the

manufactures that I am acquainted with have been enormous, and

that very few of those improvements have been patented"?— I am very

glad of the information, but I should apply the same answer to that,

that they are small steps that the rivalry of trade would lead to, and

not great steps in invention, . . . Have you ever known a working man
who took out a patent without being supported by a capitalist ?—

I

will not say that I have never known it ; but inasmuch as most

inventions must require capital, the capitalist must be associated, in

some way or other, with the invention. The capitalist generally gets

the lion's share of the profit, does he 1—Yes, and I do not know that

that is not right ; there are many capitalists who behave extremely

well to their workmen, but I insist upon the right of the workmen not

to be at the mercy of the master. . . . Does the capitalist not receive

more from the sale of a successful patent than the inventor ]—I really

could not answer that as a general question, but I should think pro-

bably it may be so. Then do you think that the patent law which

results in such a way that the capitalist derives a greater amount of

benefit from it than the inventor, can be a good law 1—Yes, because

the public have got the benefit of it; you have obtained a better

article, or a cheaper article, which you would not have obtained with-

out the law. I do not care to go into the comparative rights of those

two classes. The public are benefited through the capitalist, and also

through the inventoi-. It does not derogate from the law that the

inventor may not be adequately rewarded ; those are questions of

the adjustment of rights which occur in the whole lottery of life;

some people are most inadequately rewarded for veiy great inventions,

and others are absurdly well rewarded for very small inventions. But
you support patents because they stimulate inventions?—Yes. There-

fore the larger the remuneration to the inventor, the greater would be

the stiumlus to invention ?—Yes ; but there is a great deal of illusion

in this world, and inventors are lured on by hope. I have already

stated that I am not prepared to deny that, taken as a whole, inventors
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spend more than they get, but I should like to follow out some individual

case of inventions which liave been very remunerative, both to the inven-

tor and to the manufacturer. ... I do not mean to deny that in certain

cases of established manufactures, where you have existing establish-

ments ready to adopt improvements, there may be a commercial

advantage to a country not having patents ; it may be so, but that is a

matter of fact that might have been and ought to have been ascer-

tained ; but I believe that the country that has the inventions would

always be so much ahead of the country that was not the first to get

them, that it would be able to compete with it in the market. . . .

But you admit that, even if patents were done away with, it would

still be to the interest of manufacturers to improve their manufactures.

Now, suppose those manufacturers did not, as they woidd not, go to

sleep in America, and suppose they did not patent improvements, how
could it be to the interest of this country to maintain patents ?—That

is an assumption. . . . You say that manufacturers employ persons to

invent, and I say it is not fair that those persons should be en-

tirely in the hands of capitalists ; but if you admit that the manufac-

turer has to employ those persons to invent, I think you concede that

some stimulus is to be applied, and I think the inventor ought to be

enabled to have a property in his invention. . . . When a patent is

taken out, a specification is obliged to be lodged, is it not, which you

wish to make more particularly descriptive than it is now %—Yes. . . .

And therefore all the other countries that had abolished patents would

obtain the immediate possession of the invention that had been made %

—Yes. . . . You said that you were an advocate for compulsory

purchase, after a certain period had expired?—Yes. . . . The rate

would require revision ; then, when any number of licenses had been

granted, I would give an option to those licensees, on a revision taking

place, or to the Commissioners of Patents, at the instance of their

manufacturers, to buy up the interest in the patent instead of granting

licenses. Who is to determine the value of the patent right]—Of
course that must be done by arbitration. I should say it could be

done, supposing you had special commissioners appointed, such as were

contemplated in the Act of 1852, other persons than the law-officers

of the Crown,—persons conversant with manufactures, some of them
perhaps. Two referees might be appointed, one by the patentee, and

one by the applicant, and a tribunal of three of that nature would be

a very good tiibuual to arbitrate on such matters. ... It woidd be

paid out of the patent fund ; there is a surplus fund of £60,000 a

year, which we call the Inventors' Fee Fund, and there is the accumu-

lative fund of £750,000 more than that, accumulating at the rate of

£50,000 or £60,000 a year, which I say is inventors' money, and ought

not to go into the Consolidated Fund. I say, let the inventor have the

benefit of it in tlie shape of a proper Patent Office, and employ the

surplus in buying up inventions.

Mr. Hinde Falmer.—You would not have the question of utility a

matter of discretion]—Certainly not. ... I do not think that the

cost of a patent is a very serious thing. ... If the surplus of the fund

annually is not enough to buy up the patents, of course there must be a

II
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special grant for that purpose. You would have the purchase in that

case come from the public funds'?—Yes; in that case, I think on the

principle of the purchase system, if you reduced the price in that way,

the purchase would come from the public funds, because it is for the

good of the public generally,

Mr. Mofjie.—You stated that you saw no great objection on
principle, or difficulty in practice, in allowing the royalty paid to be

part of the purchase, so that you can conceive a case where there

would be no grant necessary from any public fund, can you not 1— Yes.

. . . The subject of the application of alpaca as a covering for um-
brellas was noticed by you in a former part of your evidence ; was
that patent actually granted 1—Yes, I believe it was. It was clearly

not the subject-matter of a patent ; any law-officer of the Crown who
had his attention called to it would refuse it.

Mr. Theo. Aston, a Barrister.—For some years past I have had
considerable experience in patent cases. In some instances I have

known sums varying from £80,000 to over £100,000 paid for assign-

ments of patents, which assignments have been registered. The licenses

granted in respect of many of these patents produce yearly a very large

sum, with regard to which neither the licensor nor the licensee would
make or, as far as my experience has gone, would desire to make any
complaint. ... If attention be given to the average number of 2300
patents annually granted, and 590 maintained after three years, and

212 maintained after seven years, I do not think it is fair to say that

there is an exceptionally large amount of litigation in relation to these

numerous patents, when' there are only eight and one-third cases

annually decided, and of those only two and a-half appealed. The facts

will speak for themselves. I should like, however, to call the attention

of the Committee to the next two items. The total number of the

common law cases of all kinds litigated and decided primarily in the

me time amounts to 18,400, and the number of Chancery cases to

2,400. These are accurate returns, assuming the return for the year

870 to be the average of the five preceding years. I am obliged to

take it so, because the Judicial Statistics of the year 1870 have not

been yet published. I have verified the five preceding years, and know
that they are accurate ; and assuming the return for the year 1870 will

l)e about the same a,verage as the five preceding years, then these figures

are quite accurate. Out of, in round numbers, 30,000 cases litigated,

and primarily decided, only eight are patent cases. I may also state,

for the information of the Committee, that the judicial returns give the

cases that are decided under ten or twelve separate heads, such as cases

referring to trespass, and cases referring to various wrongs, and among
these heads is one entitled " The Infringement of Patents." . . . My
experience does not include Scotland. Does the return include Scot-

land 1—It would include appeals from the Courts in Scotland when we
have Scotch appeals brought here. But it does not include litigation

in Scotland 1—No ; but I am justified in saying, that where patent cases

occur in the superior Courts in Scotland, it is not unusual to consult

English counsel in relation to them, as they are supposed to have



380 Commons Committee s Repo7^t, 187 1.

greater familiarity with those cases. I think I am right in stating that

the cases that are decided in the superior Courts in Scotland are com-

paratively few. Do you not know that in Scotland we are often satis-

fied with the decision of the Sheriff's-Court, and carry it no further %—
I was not aware of that. Does that return include Ireland %—No. . . .

Is it your belief tliat this small amount of litigation does not arise from

any peculiar dread of litigation with regard to patent cases %—I think

that in many cases where litigation has been commenced, persons do

not continue the litigation, because they are able to make certain

arrangements, and I should be prepared to say that in many cases it is

the object of their advisers to come to some arrangement to prevent

the case being brought into the Courts, for you will see that the total

number of cases commenced being 109, about one-half of them were

taken into Court ; that is to say, 50 of them were litigated in Court, so

that the Committee will be able to judge of the proportion. . . . You
are aware, I presume, that it has been thought that litigation in patent

cases is avoided on account of its great expense, and avoided by what
has been described as the payment of black mail %—I think that is very

possible. In many cases the difficulties which attend the trial of patent

cases, as they are at present conducted, are so great that common pru-

dence would cause the patentee, on the one hand, or the person who is

being sued, on the other, to come to terms rather than go into court.

... I believe that the greater number of successful patents are those

that are purchased, and I believe that would be the natural consequence

of the purchase of a patent, because the purchaser always makes in-

quiries into the soundness and value of the patented invention, and

exercises a discretion ; and if the patent is acquired by assignment, that

is fr'vma facie proof to my mind that it is of value. ... If, in all those

cases, the improvements in question were, as it were, the natural result

of supplying a given and acknowledged want, all that would have to

be done would be to make the thing knoAvn, and then the invention

would be, as a rule, generally adopted. In certain cases that may be

so, but I am certain that if evidence is given, as I hope it will be given

before this Committee, by patentees who have fought the hard fight of

introducing an invention, it will be found that it is far from being

sufficient to make an invention or even to publish it. It must be pushed

into public use, and you will be unanimously told that the greatest

difficulty the inventor has had to contend with luas been encountered

in introducing it to public use ; not the making the invention, not the

finding of a capitalist to support him, and not even fighting it in the

courts of law, but the introducing of it to the public. . . . My own
opinion is, that if Mr. Grove's estimate were doubled, it might be safely

assumed to be correct. I have taken them in this way : 1 have taken

groups of 20. ... I came to the conclusion that in the majority of the

groups of 20, more than two, and very often three, may be assumed to be

valuable ]>attn]ts. . . . The Committee know that there are many inven-

tions that cannot be perfected without an outlay of cai)ital. I do not

know in what way any person would be induced to spend, say, £40,000
or £50,000 in perfecting a particular invention unless he was sure of some
return fur it. Let us take a case in which the late Lord Chief-Justice
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of the Court of Common Pleas stated that with regard to the invention

in question, the patentee had spent £50,000 before he had completed

and perfected the invention. That was the case of a steam plough.

. . . Mr. Bovill's invention, which was the subject of long litigation,

was founded on a prior invention which he bought. He bought the

substratum of his real invention, relating to an improved method of

grinding corn, for the large sum of £10,000, as appeared from the

evidence in the Privy Council in a case in which I was engaged. The
original invention for which so large a sum was paid was found to be

of comparatively small practical utility. Further improvements were
needed, and Mr. Bovill spent a large additional amount of money in

making those further improvements and in experimental trials; but
having completed his subsequent invention, and made it practically

successful, he obtained a valuable patent. He then had to fight the hard
fight of introducing it into public use, . . . They took a prejudice

against the invention of Mr. Bovill, and would not allow fair trials of

it to be made. . . , They fraudulently introduced into the flour that

was ground a certain admixture, or fraudulently interfered with the

working of the invention, and those officials had to be dismissed. . . .

He said, " Now, I must preach my crusade and introduce my invention

to the trade at large." He engaged intelligent agents, who went east,

north, west, and south, but Mr. Bovill utterly failed for many years in

inducing the trade to take up his invention. And although the sums
he offered were, in some cases 3d., and in some cases 6d. per quarter

on the corn ground, or a percentage on the saving of 25 per cent.

in some cases, and 12^ in other cases, still he failed in getting licenses

taken up in the trade at that time. ... A great difficulty arises from
the want of a proper examination of the applications that are made.

... I would substitute either an official board of examiners, or I should

prefer some such tribunal as that recommended by my friend Mr.
Grove, an examiner of high position, who would be able, either by him-

elf or by a staff properly formed and sufficiently experienced, to

[examine the applications that were made; and I would have the

tpposition to the grant of a patent made not on a secret and incom-

lete document, such as the provisional specification, but it should be

pon a regular statement of the invention which should be made when
the patentee is bound to deposit the complete specification, and that

before the grant of the patent. . . . An examiner of experience,

character, and standing, such as Mr. Grove referred to, would exercise

a sound discretion, which would weed out a number of applications

which ought never to have been made. ... I do not think it would
be possible at that early stage to determine whether an invention was
absolutely wanting in utility or not, unless it were of a character so

very triWal that, even supposing it to be useful in some degree, still

the examiner or the board would be able to come to the conclusion

(based on certain data which would very soon assume a definite form)

that the application in question ought not to be granted. I think the

apparent absence of utility would not of itself be assiuned by ex-

aminers in that position as a good ground for refusing a patent. . . .

It might be a ground of objection on the part of the opponent, but



382 Commons Committee's Report, 1871.

whether the ground was tenable or not would be within the discretion

of the examining board. I should quite allow an .opponent to say it is

not a useful invention, or it is not a new invention, or to urge any

objection he liked. . . . The number of cases in which the granting of

patents has been opposed within the last six years is only 109, and

the average only 31 ; so that out of 3200 applications for patents, the

annual average opposed is only 31, . . . The opposition is now con-

ducted in the dark. . . . Assuming that trivial patents are to be granted

(excepting that in extreme cases a discretion is to be given), then for

patents of apparently slight importance, the patents should be granted

only for a limited period. ... I would have that complete specifica-

tion both on behalf of the public, and also on behalf of the patentee,

officially examined by competent examiners, who would pass it only

when approved of. ... I think the provisional specification may or

may not be open. Upon that point, as far as my experience goes, I

should be perfectly indifferent, because I would have the opposition

not on the provisional specification, but on the complete specification,

and that should be open ; at all events, I would have the provisional

specification open at the same time as the complete specification. , . .

I think the six months of provisional protection might in some cases

be shortened with advantage. No great harm would ensue from making
all applicants proceed after four months' provisional protection. . . .

There ought to be a proper examining board, or a proper examiner,

who would have scientific or skilled advisers. . . . But do you think

that it would be a good thing that the same tribunal which granted

patents should also try patent cases %—I can see no objection to that,

because the tribunal which examined them would be of a very high

character. In that case, I suppose you would also adopt Mr. Grove's

suggestion that the judge should call in skilled persons to advise him
as assessors 1—Certainly.

Mr. Peter Robert H'all Henson, clerk to the Attorney-General.

—

Does it often happen that before a patent is sealed you at all look

into the question whether a provisional specification from some one else,

claiming to have invented the same thing, is just then in the office 1

—

No, I do not know that that happens. You never look at that 1—Xo
;

that is beyond my province. Suppose within the course of a week
two specifications were to come in describing an identical invention, it

l^eing obvious to you, as one of the public, that they were identical,

what should you do %—I should not object to it on that ground, cer-

tainly.

Mr. Altorney-General.—You would call my attention to it, would you
not 1—1 think not. I have always understood that previous law-officers

of the Crown did not think it a question for them. . . . Suppose two
ap])Hcations came before you for a combination of a chemical or mechani-
cal matter, how would you decide between the two different parties

;

tlie wording of the application in each case might be exactly the same,

and yet the combination in each case be totally different 1—I should
not attempt to decide with regard to the novelty of the thing. You
would grant both, would you 1—Yes, if it were fairly stated, I certainly
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hould. . . . Considering that you grant two patents for the same
invention, we will say possibly in the same week, I presume that you
do not think the present law is a good one %—I have hardly applied

my mind to that. Speaking off-hand, I am disposed to think not ; but

this is a question which one is indisposed to give an opinion upon off-

hand. ... I think I understood you to say that patents were not

disallowed on account of the want of novelty?—Yes. ... It might
appear to you frivolous, but you would allow a man to go on with it

if he chose ?—An honest doubt is always resolved in favour of the

inventor.

Mr. Macfie.—Have you had any occasion to refer to the law of the

land, and to tell the parties who apply for patents that such and such a

thing is not patentable by law 1—I should never think of that ; that

would be going out of my sphere. . . . Am I right, or am I not right,

in saying that there are certain inventions which the law of England
regards as not patentable 1—Then they are not inventions. In your

practice you have never been in the habit of stopping anything because

you considered it unpatentable 1—Yes, occasionally we do stop a thing

on the ground that it is clearly not patentable ; but where there is the

smallest pretence for a patent the doubt is resolved in favour of the

patentee. ... I will read you an extract from the Statute of Monopolies.

Patents may be granted for " the sole working or making of any manner
of new manufactures within this realm to the true and first inventor

and inventors of such manufactures, which others at the time of making
such letters-patent and grants shall not use, so as also they be not

contrary to the law or miscliievous to the State, by raising prices of

commodities at home or hurt of trade, or generally inconvenient."

Have you ever, since you came into office, received any directions to

enable you to apply this law ?—Certainly not ; and I do not consider

it necessary. . . . Take such a case as this. We were told, on the last

day of the meeting of the Committee, by a witness, that patents have

been granted for covering umbrellas with alpaca; would you have

lassed that 1—I think I should ; but I will say at once, if I were asked,

uite apart from any previous practice, whether such a thing ought

to be patented, I should say it ought not to be patented. Do you

<'ver discriminate between what is a proper subject-matter for a

patent, and a proper subject-matter for a design, and say to the

applicant, " This is not the right thing to come to me with
;
go to

the Design Office with it " 1—No. I have that very often pass

through my mind, but I do not act upon it. Do you consider yourself

in any way, or the Attorney-General in any way, the guardian of

the public interest, in contradistinction to being a mere guardian of

the law?—I think not. . . . Those opponents are generally rival

inventors, I suppose 1—Yes, they are generally rival inventors ; some-

times they are workmen. Occasionally a workman takes out a

patent, and the master thinks he has stolen the invention from his

shop ; that is one cause of opposition. In other cases inventors who
tave been in communication with a capitalist or large manufacturer

allege that the latter has stolen his invention ; that is another

cause of opposition. Take the case of steam-engines. Have you
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ever had any opposition from the trade affected by patents for im-

provements in steam-engines?— No, not as a trade. Or by individuals

who think that a patent will be injurious to them as tradesmen?

—No, I think not ; the usual ground of opposition is, that the alleged

inventor has come by his invention in some way more or less dis-

honest.

Mr. Attwney-General.—It is comparatively seldom that he requires

to come before me ]—Yes, that is only done in one case out of a

hundred.

Mr. Howard.—The Honourable Member for Leith asked you a

question with regard to the application for a patent for a design,

which application should have been made to the Eegistration Office

;

and I understood you to say that you passed those applications'!

—

Yes ; we do not object to them on that ground. We do not go into

the question strictly, whether it is the subject of a patent unless it is

a very flagrant case indeed. I believe that oppositions to patents are

now comparatively rare ?—Yes, I think I may say so. AVe have had
forty-two oppositions, or thereabouts, in the course of about two years

and a half.

Mr. Theo. Aston, re-called.—It was for a process of manufacturing

glass with the apparatus. The specification when it came to the House
of Lords received one interpretation which was pretty nearly the same
as that put upon it by the Master of the Rolls. Now, in that case the

patentee, owing to the difference of opinion that existed between Lord
Justice Giffard and the Master of the Rolls, was put to an enormous

expense, with months of anxiety and doubt, and up to the last it was

a question whether he would succeed or not. Now I believe that had

that specification received any official examination, I do not say it

would necessarily have resulted in a sufficient specification, but it would
have eliminated those points of doubt which enabled so learned a

judge as Lord Justice Giffard on the one hand, and the Master of the

Rolls on the other, to come to two different conclusions. ... I quite

agree with my friend Mr. Grove that the official board, or the official

person who should conduct that examination, should be of a standing

and eminence that Avould be beyond question, and also of capacity that

would be beyond question. . . , You probably know that some of those

scientific witnesses refuse to appear in the witness-box until they are

paid a retaining fee, amounting to as much as a hundred guineas ]—

I

cannot say, but usually they are gentlemen of very great eminence in

their respective professions, and I am quite sure they could not come for

small fees. ... I think those inducements should be offered upon
tei-ms which would necessitate the practice of inventions in England
that are patented by foreigners. The restriction I would impose would
be similar to the restrictions which are now imposed in foreign countries,

namely, that the patent should not be so granted that it could shut up
an entire trade with regard to the .subject-matter of the patent, but

that there should l)e a condition imposed on the foreign patentee, that

is to say, the obligation of putting in practice in England the inven-

tio)i for which he obtained his letters-patent. . . . Would you impose
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I that obligation equally on the foreigner and on the subject of the Crown
in this country %—I think no harm would be done by that. ... I do
not remember to have met with what is called a suppressed invention.

You do not believe in what at the last examination I called " fighting

patents," to which expression you took some exception, because you
said they had not been fought ?—That is another thing ; I believe

there are such patents, but I do not believe that there are any patents

taken out for a bona fide invention which intentionally is withheld from

being put in practice. Has it come or not within your experience that

the putting of those inventions in practice in foreign countries is very

often little more than colourable ?—No doubt the rule is evaded ; but

j I do not think that it would be possible to do in foreign countries what
I is tried to be done in this country ; that is to say, to seal up entirely a

particular foreign trade. I do not think you could, by taking out a patent

in France, prevent, say, the manufacture of combs of hard india-rubber in

France, nor could you do that in Belgium. Now it would be very possible

;

for a person in England to take out a process for the manufacture of a

. particular material, and he, having taken out a patent, could prevent

<>f]ier persons in England from manufacturing that material, while

I' whole of the material might be imported from abroad for the

t(:>urteen years. At the end of that time the patent expires, and if no
works have been set on foot in England, then consequently that par-

ticular business would have had no start in England. And therefore

the foreigner still keeps the lead 1—The foreigner still keeps the lead.

Can you give the Committee an instance of that having occurred.]—

I

have surmises in particular instances that that has been done, but I

I

should hardly be justified in naming cases. At all events it is possible

' under the existing law for that to occur %—It is possible under the

existing law, and that possibility may be very easily prevented. You
would require inventions to be put into operation within a stated time,

and to be continuously worked in this country 1—Y^es ; and I would

,
make that the ground for repealing the patent. . . . Would you allow

nn invention to be patented in this country which was notoriously

worked abroad without a patent, although there might not have been

any publication of it here, in the sense of a published description ]

. . . That is a case which it would be very difficult to decide. I think

under those circumstances it might be a ground for making an applica-

tion to repeal a patent if a patent were granted for a foreign invention.

. . I think that that is provided for by the Statute of Monopolies.

1 could deposit a petition before the Privy Council, and on the front

of my petition I could say, " This patent was granted to A. B., one of

Her Majesty's subjects, and I am prepared to prove that that patent

is injurious to the interest of the public at large," and if I could make
that out by evidence, I should say I should succeed. You mean by

I'stablishing that the invention had been previously practised abroad 1

—Yes, and I daresay the Privy Council might entertain that as a

-'lound for the repeal of a patent, for, at this moment, there are pro-

visions by the existing Statute that would enable patents of that kin(/

::o be repealed by petition to the Queen, only no one has set in motioi.

those proceedings. There has never yet been a case in which a

I
VOL. 11. 2 h
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repeal of a patent has been granted on the ground that a monopoly

was injurious to the subjects of the realm, has there %—There has never

been a case of that kind to my knowledge ; but I would not hesitate,

upon sufficient grounds, to advise the attempt to be made to-morrow.

Mr. H. Palmer.—Is there not a provision inserted in all patents to

that effect ]—Yes, that is what I am calling the attention of the Com-
mittee to. In every patent which is now granted, that very provision

to which reference has been made is almost in the same words repeated,

... I confess that I was very much surprised to find that foreigners

contribute to so very large an extent to the inventions that are

patented in this country. ... I will take, first, London. London, of

course, being the chief centre of the official application for patents,

sends a very large number of applications. Taking the years 1867,

1868, and 1869, 1 find that the total number of applications addressed

from London during those three years is 2840, and the annual average

826. It must not be inferred that those inventions are all made in

London, but they are applications registered by residents in London.

I will put London out of the calculation, therefore, and I will take

Manchester, New York, Paris, Birmingham, Dublin, and Edinburgh.

Now the returns from Paris are, for the three years, 966 applications,

giving an annual average of 322; from New York, 393 applications,

giving an annual average of 131, and if with New York we take

Brooklyn, from Brooklyn there are in the three years 54 applications,

giving an annual average of 18 : that would give a total of 447 from
New York and Brooklyn in the three years, with an annual average

of 149. Now take Manchester; Manchester, Avithin the last three

years, has sent 567 applications, with an annual average of 189.

Glasgow has sent a total of 281 applications in the three years;

annual average, 93. Birmingham has sent 377 applications; annual

average, 125. Dublin has sent 53 applications; annual average, 17.

Edinburgh has sent 122 applications; annual average, 40. AH the

other towns, in comparison with those figures, give numbers that are

small. . . . Then Berlin has sent 35 applications; annual average, 11.

Vienna has sent 24 applications; annual average, 8. . . . Allusion has

been made before this Committee to cases where manufacturers have

brought up patents, and especial reference has been made to carpet

cases, where a very eminent firm in the north bought up all the existing

patents, and threw them, as it were, into one common stock. . . .

They offered the use of the consolidated inventions to the trade with

the utmost freedom, and put all the applicants on the same footing. . . .

A similar course hag been adopted in other trades, where a number of

patents have come into the hands of an individual association. And
in those cases, so far from the consolidation of the patents being

detrimental to the trade, the trade has been enabled under one license

LO obtain the use of all the inventions so consolidated. ... If it is

decided that it is good policy to have some provisions for making un-

willing patentees grant licenses, there would be practically no difficulty

on tills ground. By a reference to arbitration, it is very easily decided

what, under the circumstances, should be done. I may say that a

person who infringes a patent is bound to satisfy the patentee, if he is
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proved to be guilty of infringement, by giving him sufficient indemnity,

and there is very little difficulty, generally speaking, in ascertaining

what that indemnity should be. ... I know a case in which a patent

was bought in one year for £500. I think the second assignment was
for as many thousands, and T am afraid to say how much the third

consideration was. It was, I think, between £100,000 and £200,000.

. . . The vendor thought he was very well remunerated, but the patent

became afterwards of very great value. ... Is not that table you
gave in the other day a very strong argument in favour of a pre-

liminary investigation 1—I think it is ; I think the npcessity of a

preliminary investigation forces itself on the mind after looking at

those results.

Mr. Piatt.—If the preliminary investigation was made law, do you

think that the objections which a great many parties have now to the

granting of patents would, in a great measure, cease 1—I do. . . . Do
you approve of Mr. Grove's proposal to this Committee with regard to

the preliminary examination?—I think Mr. Grove's proposal would
remove many difficulties. ... In carrying out experiments, should I

not come into conflict with him 1—With regard to experimental use,

it is questionable whether that would be an infringement or not. I

will put it in this way : Supposing you were making experimental use

of a thing with a vieAV of obtaining a subsequent patent, it would be

necessary for that experimental use to be made in private, otherwise

you would endanger the subsequent application. Then I question

whether any such experiment would be an infringement. . . . Great

expenses are now caused by retaining the services of witnesses to in-

form the Court. . . . You were asked whether such an examination

would not be a great expense to poor inventors ; are not poor inventors

very often fleeced now by the granting of patents which turn out to be

old ?—Yes, they are much more fleeced under that system than they

would be under a system of examination.

Mr. Orr Ewinq.—Do you agree with Mr. Webster that the monev
• made by the inventor is less than the outlay on his invf^ntion?—

T

-should not agree with that proposition. . . . You think that it is a

source of income in totn to the inventor?—Yes, T think so. I have no
doubt about it. ... I think the majority of valuable patents do cost

money ; but if you take out of the whole number of patents those that

are obviously of a trivial character, thcv do not, in manv instances, cost

much money ; but assuming that we deal only with valuable patents, then

they do cost much money before they come to perfection. . . . Do you
know if a working man in a manufactory devotes his time to inventions

at his OAvn cost, or generally at the cost of the master 1—T think he dops

it very generally at the cost of the master. The master ijoes along Avith

him, and gives him an opportunity of carrying out anv idea which ho
may have, and assists him in doing so, does he not ?—Xo doubt. Are
'ntents generallv taken out on that basis 1—Very frequentlv. I believe

V'Mi stated that if the patent laws were done away with, outsiders

would cease making inventions ; what do you msan by " outsiders "
?

—I mean persons who make inventions that are very great improve-

ments, an I who are not themselves engaged, directly or commercially,

k
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in the particular manufacture to which the improvements in question

may be applied. . . . From connections which they may have with thQ

trade, and from information which comes to them, I will suppose that

the outside inventor is a person acquainted with the manufacture that

he desires to improve. I am supposing that, instead of having his tim^

and attention taken up in prosecuting any special commercial enter-

prise, he has leisure time ; under these circumstances he makes experi-

ments, and if there are abortive trials he is not disappointed, and h©

says, " I have expended so much time and money, and I can only get

that money back by perfecting my invention." Now, a person engaged

in trade would be very apt to give up sooner, and devote his time and
attention to his business \ I mean that he is not so likely to persevere

as the outsider. . . . Mr. Bovill was not a miller ; he was not engaged

in the corn-grinding trade, and he made one of the greatest improve-

ments that have been adopted by millers in recent times. The next

one was Bessemer's casa Mr. Bessemer, I believe, was not an iron

manufacturer ; he was engaged in other pursuits, and he devoted hig

attention to the improvement of the manufacture of iron. Then,

again, Sir William Armstrong was not an artillerist ; and Sir Joseph

Whitworth was not an artillerist.

Clmirman.—James Watt ]—Yes.

Mr. Macfie.—Is there any means by which the Committee could

obtain information with regard to the proportion of disputes, in patent

cases, that are settled by arbitration 1—No, I think that is not possible

;

but there are not very many, I do not think that arbitration cases

are very satisfactory, I think that the parties are much more satisfied

with the decision of a court of law than that of an arbitrator, I

suppose there are a number of causes why disputes between patentees

and others are not more frequently brought before the Courts, such as

the great expense, by which both parties are frightened ]—No doubt

that has a great deal to do with it. A doubt of the validity of the

grant makes a person often knock under, even after threatening pro-

ceedings "^—Yes, in many cases the patentee cannot get counsel to

advise him to go into Court. . . , I know a paraffine oil case which

took, I think, thirty-three days. ... I think the costs of the winning

side were taxed at upwards of £10,000, . . . There never was a case

like it before, and there never will be another like it ; there were

twenty scientific witnesses on both sides always kept in attendance.

But a person is continually exposed, if he contests a patent, to all those

inconveniences, including the absence from business and the actual out-

lay %—Those are inconveniences which always attend the trial of all

cases, whatever their subject-matter. I do not think that they are at

all exceptional with regard to patents. ... Is every manufocturer or

consumer supposed to know of the existence of patents 1—Certainly.

It must involve a very serious amount of labour to any manufacturer,

such as a small shoemaker in a country town, if he is required, before

he makes a boot or a shoe in a particular way, to know all the patents

in his line which have been granted for the last fourteen years ; is not

that so 1—The Honourable Member is putting a very extreme case. A
shoemaker would not want to know all the patents relating to boots
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1 shoes before taking out a patent ; but if a shoemaker wanted to do
two hours what took him two days before, and wanted to avail him-

self of a machine to do it, he would know that he must pay a certain

price for that benefit, and I should say he would expect first to pay
the price of investigating what other people have done, and next, if he
had made any invention himself, founded on improvements which other

people had patented, I do not think he ought to object to pay a royalty.

He might not know that an idea had occurred to others, and that they

1iad taken out a patent for it, yet you say that the theory of the law
-t' England is that he should know, and he is liable to be stopped in

tlae use of his own invention, and to be brought before a court of law %

—That assumes that which does not take place more than twice in a
century, namely, that two men do stumble independently on exactly

the same invention. Have you considered whether it is possible or

desirable to assimilate the law of the United Kingdom with regard to

patents to the law of other countries'?—If the Honourable Member
refers to a kind of international patent law, I think if that could be
arranged it would be attended with great benefit, just as I think inter-

national copyright would be attended with very great benefit ; in fact,

everything which promotes international communication Avould be
advantageous to the nations which participate in that communication.

. . . You think they should not be expressly authorised to take into

account the amount of competition from abroad, do you : would it not

be rather hard that a heavy license rate should be payable in this

country, and yet that the invention should not have been patent'cd

anywhere on the Continent %—There might be some apparent unfair-

ness in that, but the arbitrator would take that into consideration

without having it specially indicated. Would you not think it fair

that regard should be had to the rate at which licenses had been granted

to other parties in the same trade, in the man's own country. Take
Liverpool and London, would it not be hard that there should be a

higher rate exigible from one than from another]—I do not think

that the arbitrator would direct a higher rate to be paid in one case

than in another under these circumstances.

M. Eugene Schneider.—Chairman.—You are the managing partner

and director of the great works at Creuzot \—I am managing partner.

. . . The Committee, being aware that you were president of the Corps

L^gislatif under the Empire, attributes to you also consideral^le legis-

lative experience %—I am more of a manufacturer than a laAvyer. . . ,

I think that a patent ought not to be an absolute right. . . . Accord-

ing to my opinion, a patent ought not to be granted except on condi-

tions, and in cases absolutely exceptional, and after having been preceded

and surrounded by such formalities as will aftord a guarantee that there

is an essential cause for the patent. No patent should be granted except

after inquiries had been made, which showed that there was a real

cause and reason why the patent should be granted in that particular

case. ... I think that a patent should be very seldom granted, and
only when the object, when considered, is recognised to be exceptionally

good. . . . The fewer the better, because I do not believe that iu
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industrial matters there is occasion for many patents. How do you.

arrive at that opinion ]—In the first place, I draw a considerable dis-

tinction between the creations of art and literature, and what are called

industrial inventions. According to my view, a creation of art or

literature, a literary or artistic invention, is the man,—it is the indi-

vidual himself; it is the soul, the spirit, the personality of the man
who invents it. The, Barber of Seville is Beaumarchais (the author) or

Eossini (the composer of the music). Whereas in the case of what is

called an invention in industrial matters, the product when it is com-

pleted does not represent the inventor ; it is either a material revelation

of a thing which is only a solution of a problem which has presented

itself to every one, and which any one else might have hit upon, or else

it is the work of everybody. In my industrial career, which is more
than forty years long, I knew only a very limited number of cases in

which an industrial invention belongs to any one in particular, repre-

sents a work of genius, and is at the same time a great service rendered

to the public, and which would not have been the next day rendered

by somebody else. ... I scarcely know a single example of an

industrial invention which has been rendered by any one which would
not have been rendered on the following day by some one else. . . .

I believe that in the immense majority of cases an industrial invention

does not represent the personality, is not a personal property repre-

senting the man, and does not represent a service rendered to society,

which is so personal that if the inventor had not come forward, society

would not have possessed a short time afterwards the very same
invention. ... I am not of opinion that there should not be any
patents, but I am of opinion that there should be the fewest possible

number of patents, and that they should only be granted very rarely,

and in absolutely exceptional cases. I am as much in favour of

protection as possible for works of the mind, including works of art

and woi-ks of literature, and I would acknowledge a property in them
for a very long time, almost an indefinite time, because, in my opinion,

such a work is the man. In the case of industrial works I would not

acknowledge a property except where there are so many points united

that it is thoroughly well proved that another man would not the next

day have produced the same thing, so that society would not in any

case have enjoyed the same result. ... I am not absolutely opposed

to the patent system ; I am absolutely opposed to the manner in which

patents are granted at the present time ; I am absolutely opposed to

the spirit, which is called very liberal, and wliich I call very oppressive,

of the existing law. About ten years ago we had a demand in France

for a law that was called still more liberal, and in which careful

researches had been made to accumulate all the means by which an

inventor could be protected. The eifect of this law would have been

to multiply patents to such a degree, that a manufacturer would never

have been able to know how he could take a single step without

treading upon a patent. I took objections to this Bill, and to its

spirit, and I contributed, after the labours of two years, to prevent

the report being submitted to the Chamber upon it. I was not then

President of the Chamber. If I had been President the report would
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liave been made, so far as I was concerned ; but as simply a member of

:Iie Chamber, I was allowed to use my efforts in order that the project

should not be submitted to the Chamber. At that time the public

mind in France was prepossessed with the idea of favouring inventors

by every means, and it was thought that we should make great progress

in industry if we favoured inventors. The opinion at the present time

ill France appears to me to be rather modified, for whereas at that

time the persons who were favourable to granting patents with the

\ ery greatest latitude were in an immense majority, I think at the

present day there is a reaction. I do not know on which side the

actual majority now is ; I only know that I am amongst those who
are less favourable to patents. In your great establishments, I believe

you can avail yourself of the inventive genius of a large number of

your employes, English, French, and German %—I have never permitted

any one employed by me to have a right to be the owner of a patent for

any invention, for the simple reason that I have never recognised, in

an experience of forty years, that an employ^ has made any invention,

without this invention having arisen out of the medium in which he

lived, or from conversations, or from the necessity of solving a problem
which was submitted to him. In other words, I think in most cases

inventions are spontaneous creations; but although I have never

recognised this as a right, I have often let patents be taken out for

inventions in the name of a workman in my works to give satisfaction

to their amour propre. But that does not represent the truth ; I do

not recognise it as such; it has not appeared to me to be just in any

case that has come under my very notice, though I have sometimes

permitted it to be done to give satisfaction, and to encourage a person

employed by me. That leads me to give you another case in point.

It has often happened that an idea was given by an employ^, or by a

workman, and that then the chef, the superior, took out the patent

himself for a pecuniary consideration ; I do not think that that is just,

or that there is a reason for the patent being granted in such a case.

Mr. Piatt.—I wish to ask you whether the abolition of patents would

tend to promote secret processes of manufacture ?—It might be so. If

that happened, the result would only show that a true inventor would

not, by the fact that no patent was granted, be deprived of the benefit

of his invention. But I can hardly believe in secrecy in invention at

the present day. The secret which I have seen best preserved in

industrial matters is the aptitude in using known means. But suppos-

ing a valuable invention to have been concealed from the public, and

secretly worked for twenty years, would that be an advantage to the

public or otherwise 1—In the first place, if an inventor has the means

of keeping the process secret, it is because he is able to manufacture

so as to give satisfaction to the public, and if he himself is not enabled

to give satisfaction to the public by furnishing the whole quantity of

the manufactured article which is required, he has still the power of

selling his secret to one or two works, which will furnish to the public

all that is required. If such a case as I have already referred to is in

existence, and can l^e in existence, what becomes of the theory of

spontaneous invention 1 How do you reconcile the possibility of an
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invention being kept secret for twenty years with the theory of the

spontaneity of inventions 1—I do not believe, in the first place, that

there are any or many instances of an invention being kept secret

during an extremely long time, which might not be replaced by another

production equally good. I will add that the objection which is now
suggested by the Honourable Member is a very important one, and one

which has been very frequently produced. I do not pretend to give

the absolute truth in a matter which is extremely complex, as I have

said. The principal point is to know on which side is the greatest

advantage for society. You have already given us the history of Mr.

Nasmyth's invention. May I just ask whether a patent was given to

Mr. Nasmyth in France ]—No, I do not think so.

Mr. Johnston.—Or to any one else for a steam hammer 1—I am not

aware of any. You think that the progress of useful invention would

be as rapid without patents as with them %—I am very desirous of

having the most rapid progress possible, and I am quite of opinion

that there would be very little difl:erence in that respect if patents

were abolished ; with an unrestricted system, the progress might com-

mence a little later, that is to say, the invention might come out a little

later, but the progress would proceed all the faster. The inventions

would come out more gradually, but there would be a steady flow,

would there not, of useful invention ?—No, not exactly ; a certain

invention might not come until a little later, but when once it had

been introduced and brought to light, it would very much sooner

become generally used ; and if society, the consumer if you like, had

been deprived for some months longer of a process, or of a new product,

as soon as that new process should have been practised, it would

become generally used very much faster. I have a case iu point with

respect to that. Certain localities have had very restrictive habits in

their industries ; that is to say, habits of secrecy. In those localities,

every one hides what he is doing, or takes out a patent. The localities

in which this spirit prevails very seldom advance with great speed.

They remain almost always at a very low industrial level. The
localities, on the other hand, which have a very liberal spirit in matters

of invention and in matters of patent, advance very rapidly. The
entire locality profits greatly by it, and every one gets his share of

the advantage. Your honourable Chairman will allow me to say,

that one of the most remarkable facts in the world is the immense
progress which has been made by the locality of Middlesboro', with

which he is connected. Fifteen years ago there was scarcely anything

done there in the iron manufacture. At the present day it is the first

district in the world for that manufacture, and I have found there is

a most liberal spirit, everybody telling his neighbour, everybody telling

any stranger who has had the honour of being admitted to those great

manufactories, " This is what we do ;" " This is what succeeds with us
;"

"This is our invention:" I have told you the result. In France, at

Mulhouse, a great many inventions have been made, indeed inventions

have been made almost every day for spinning and weaving, and for

calico printing. The custom of everybody in Mulhouse is to bring

every day to the exchange all that they have invented, or everything
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which they have brought to perfection and proved. They put on the

table in open daylight before everybody the result of their inventions,

and Mulhouse is (I may be allowed to say it in England), for its

speciality, the first town in the world, not on account of the quantity,

but on account of the perfection of its products. Patents are very

rare there. As regards the interests of inventors, you consider that

for one who gets much good out of an invention, ninety-nine lose by
it?—I do not hesitate to say with respect to the generality of the

natural inventors, those who have the malady if you please, they are

incontestably nearly all destined to ruin themselves, without having

produced anything of importance, except for their own personal satis-

faction ; for they always are believing that they will have good fortune

to-morrow, as it is put up on certain placards, " To-morrow we shall

shave for nothing." As to clever workmen in manufactories, is it not

your opinion that it would be so much the interest of master manu-
facturers to reward intelligence and invention among their men, that

men of invention and practical minds would in the end, and taking a

general view, receive greater benefit than that class do at present ?

—

I believe that the manufacturer who does not reward intelligence and
any service rendered specially by a workman is very mal-a-droit, and does

not know his own business. I employ a great many workmen. I had
some time ago 13,500, and I have still at this moment nearly 11,500.

I am of opinion that they are amongst the most intelligent of work-

men, and that they form one of the most disciplined, the best instructed,

and the best informed of populations. I have sometimes rewarded

some of my people who have rendered me service by the invention of

a new process. It is the business of very intelligent and able work-

men to find out some new tour de main; and it is to the interest of

the master of the works to reward such an invention, whether it be

by giving a sum of money, or by increasing the daily salary of the

workman, because he is more intelligent than another man, or by
making him a foreman or even a manager. I have at my works men
who are paid very highly, and who have given me a great many of

those small inventions, but I have not yet to my knowledge received

from them a single invention which is sufiiciently characteristic to give

it the benefit of a patent. Then I may understand that you answer

my question in the affirmative 1—Yes ; but not in the point of view of

a patent. It is the duty of a master to reward his workmen, but there

is no occasion for the State to grant a patent.

Chairman.—Is there anything which you would desire to add?

—

I would wish to add that the law of patents should not be the same
at all periods of the history of invention. It is with patents as an
encouragement to invention, as with protection in order to encourage

manufactures. There is a period when a nation may with advantage

encourage the development of manufactures, by Avhat would at first

sight appear to be excessive protection ; that protection, or that amount
of protection at a subsequent period becomes an obstacle. So also

with regard to patents ; what may be a legitimate stimulus to inven

tion at one time becomes a hindrance to progress at a later period,

when inventions are made as it were spontaneously. I do not say
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that the time has arrived when we should cease to grant patents. I

would be especially reserved as to chemical inventions. I am doubtful

as to mechanical inventions absolutely. Ten years ago, such an entirely

new invention as the steam plough was still a proper object for which

to grant a patent. Perhaps there may still be some such ; but of this

I am sure, that the time has arrived when it has become an anachronism

to grant a patent for mere mechanical combinations.

Mr. Henry Bessemer.—After the experiments had been going on

for six or seven months, and in conjunction with my partner, Mr.

Robert Longsdon, spending £3000 or £4000 in experiments, and
diverting my attention from business pursuits for about two and a half

years, I was anxious to get some other opinion, and I invited the late

Mr. George Eennie to inspect the process at my works. He did so,

and he said, " I advise you to bring this before the public immediately."

. . . An immense number of iron-masters visited me in London, and

asked me what my plans of operations were. I laid down my plans,

and I divided Great Britain into five principal iron districts ; and I

said, " I want one iron-master in each district to have so great an

interest in the successful result of this invention, that he will always

act for me and not against me." I proposed that any iron -master who
was the first to apply in his district for a license should, by paying

one year's royalty on a quantity to be decided by himself, pay no other

royalty during the fourteen years ; hence he would be interested very

strongly in maintaining my patent, improving it, and making it a

nucleus of operation in his district. My proposition was accepted by
five different iron-masters. Two of them paid me £1 0,000 each ; indeed

the licenses sold within three weeks of the reading of my paper

amounted to £26,500. ... If I had had no patent law to fall back

upon, I, as an engineer, could never have first spent two and a half

years of my time and £4000 over mere experiments, Avhich, if they

had failed, would have been an entire loss to me. £4000 was the

cost prior to my bringing the invention before the public, and about

£16,000 after my paper was read at Cheltenham, making altogether

an outlay of about £20,000. Of course, I had a large stake to play for.

I knew that steel was selling at £50, or £60, or £70 a ton, and I knew
that if it could be made by my plan, it could with profit be sold at

£20 a ton. . . . The men who had £10,000 per annum advantage

over others made no attempt to carry it out; therefore I still further

investigated the invention, and I took out a succession of patents as

each new idea, or each little increment of improvement was made, and

those patents, I believe, now amount to twenty-six in number, under

which my invention is secured. . . . You do no not share the opinion

of those who think that a patent should be void unless set to work
practically within a limited time %—It should depend very much on

the nature of the patent, I think. If a man took out a patent for, say,

an improved steel pen, there would be no hardship in such a case in

making him produce his improved steel pen to the public within a

reasonable period ; but if it was an improved marine engine, and if it

would cost £20,000 to construct it, I do not think you ought to force
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him within a short period to construct the machine, or in the event of

his not doing so to forfeit his right. If unworked inventions have a
limit set to them in some way, it would be beneficial to the public,

though perhaps a loss to the patentee, but it should be based, not on
the simple lapse of time for all descriptions of inventions, but should

be modified according to the nature of the invention to be carried out.

The man who takes out the invention gives this advantage to the

public, namely, for he has suggested the idea, at all events ; but if he
does not carry it into practical operation within a full reasonable period,

it would not be disadvantageous to allow any one of the public to use

it ; but whenever the inventor or one of the public shall have carried

it out, then other persons shall cease to have the right to use it after

that period without a license. Then there would be no bar to those

who might wish to use an invention, after it had been dormant for a

reasonable period ; but when an invention has proved to be of value,

I do not think, because the original inventor's want of means, or because

the opposition of the trade would not let him carry it out, 1 say, I do
not think that the public ought entirely to profit by that circumstance,

and ignore the source from which all the information was gained.

Mr. Piatt.—How long after the date of your patent was it before

you might consider it commercially profitable 1—I do not think that

any profit was made by it until something like five or six years after

the date of my patent. ... I do not know a single instance of an
invention having been published and given freely to the Avorld, and

being taken up by any manufacturer at all. I have myself proposed

many things to manufacturers which I was convinced were of use, but

did not feel disposed to manufacture, or even to patent. I do not

know of one instance in which my suggestions have been tried ; but

had I patented and spent a sum over a certain invention, and saw no

means of recouping myself except by forcing, as it were, some manu-

facturer to take it up, I should have gone from one to the other, and

represented its advantages, and I should have found some one to see

with my own eyes, who would have taken it up upon the offer of some

advantage from me, and who would have seen his capital recouped by

the fact that no other manufacturer could have it quite on the same

terms for the next year or two. Then the invention becomes at once

introduced, and the public admit its value ; and other manufacturers,

like a flock of sheep, come in. . . . You mentioned five parties who had

had decided advantages from you ; did you derive any benefit from

their discoveries ?—Not from one of them ; two out of the five, who paid

me £10,000 each for one year's royalty, spent about £100 or £150 each;

the other three spent nothing ; and indeed, some years afterwards, when
I was so successful with steel (for the first invention was for iron only),

I found that having sold this privilege would, in the article of steel, have

given them £2 a ton advantage had it applied to steel, and they would
have had an advantage of £40,000 over other manufacturers. I saw
that other manufacturers could not fairly compete under those condi-

tions, and I then applied myself to repurchase those licenses. I gave

one firm £10,000, and to another com])any I gave £20,000 for the

privilege which they had purchased but left unused for five or six
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years, and for which they had only given me £10,000 originally. I

swept the market clear of all those privileges, and every other manu-

facturer has since paid precisely the same per ton as the rest, it being

now an equal tax to all, as though it were the simple cost of wages

or fuel, or any other material to be used in the manufacture. . . . Our

rule of business was in all cases to charge a price per ton on all the

steel produced, whether it was one ton or a thousand tons, there was

to be £1 or £2 paid. . . . Monsieur Schneider sent his foreman to our

works to be practically instructed in the process. His son came over,

and he was taken over our works and introduced to other works, and

he made himself practically acquainted with the details of the trade.

Time went on, and Monsieur Schneider still did not put up the works,

but ivL about fifteen months before the term in France of my chief

patent expired he commenced vigorously to erect works under our own
plans, and precisely according to those plans setting up the largest

plant for making steel in all France. He finished the works a few

weeks before the expiration of my patent, but he did not go to work
during those i%vf weeks ; but he actually waited until after the expira-

tion of my patent, and then these enormous works were put into

operation, and they have since been working very largely. Of course,

according to the terms of my license, he made no steel within that

period, and he had no royalty to pay, but we charged 2s. 6d. per ton

royalty for the use of special patents for machinery which he had
erected ; and when he was applied to take a license under these patents

at a royalty of 2s. 6d., he was very much astonished that he had not

quite done with me ; he thought it a very great hardship that for all

those important mechanical contrivances which I had invented and

patented, and sent him drawings and plans of, he should have anything

to pay, and he declined to do so, and we have an action at law about

it pending at this moment. Not only did we suff'er the disadvantage

of his declining to pay the royalty, but all the other licensees in France

followed his example, and from that period, though we have been

having a good royalty from the English licensees, we have not got a

farthing from France, because they say, " We shall see the result of

your trial with Schneidei*." . . . We must look upon you as an outsider,

I suppose ?—Yes. ... I am sure if I had been an ironmaster, I should

never have made my own invention. ... I have been for thirty years a

secret manufacturer ; thirty-two or thirty-three years ago, I knew very

little of the patent law, and I was led to believe that it was so insecure

that it was better to keep a new discovery to yourself than publish it to

the world for other people to improve upon. ]\Iy attention was drawn
to a particular manufacture through the purchase of a small quantity

at the enormous price of 7s. an ounce, the raw material of which was
only worth lid. a pound ; the difference must therefore have been the

cost of manufacture. My attention was arrested by the fact of this

immense increase in price by some manufacturing process. I found

that we were being supplied from Nuremburg, and different towns in

Germany. It was hardly known here, and I could never find any one
to tell me how it M'as produced. I set to work very dilligently, and at

the end of a year and a half I had come to the conclusion that I could
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not make it, aud gave the thing up. At the end of two years I found

myself with spare funds to devote to experiments (all of which money
was made by other inventions). I again resumed the subject, and was
the second time successful ; I put up a small apparatus myself, and
worked it entirely myself, and produced the article at the cost of about

4s. a pound. I sent out a traveller with samples of it, and the first

order I got for it was at 80s. a pound net. I showed all this to a friend

of mine, and he put £10,000 into my business to establish this new
manufacture, giving me the entire manufacture, he being only a sleeping

partner. I made a plan of all the machinery myself, and then divided

it into sections, and sent sectional drawings of the different parts to

be made by engineers in different towns in England. I then collected

all the parts together, and I was occupied nine months in fitting up
the machinery myself, personally. I put Chubb's locks on my doors,

and engaged three or four persons in whom I had confidence, and gave

them very high wages to do work that I could have got done for 30s.

a week ; but I wanted persons who would keep my secret, and they

have kept it sacredly for twenty-eight years. We commenced manu-
facturing on a large scale, and we superseded the German makers.

This manufacture has now been carried on, I think, twenty-eight years

;

it is still a secret, and we are charging the trade 300 per cent, profit

on the produce at the present hour. Had I patented it, the result

would have been that every one in fourteen years could have done it.

In the first instance it was more than 1000 per cent, profit, but all this

time I have been afraid to improve it, and introduce other engineers

into the works to improve the machinery. Strange to say, we have

thus among us a manufacture wholly unimproved for thirty years ; I

do not believe there is another instance in the kingdom of such a

thing. I believe if I had patented it, the fourteen years would never

have run out without other people making improvements on the manu-
facture. . . . Three out of my five assistants have died, and if the

otiier two were to die, and myself too, no one would know what the

invention is. Will you be kind enough, if there is no objection, to state

to the Committee what that invention was for %—The manufacture of

bronze ; the article used in gold work in japanning, gold printing, and

that class of goods. Do you recollect any other instance of secret

manufacture?—Yes; I recollect two instances. My father (I speak

now of seventy years ago) discovered that what is called colour water

by the jewellers contained a large quantity of gold. This colour water

is the result of what is called colouring gold. When gold articles are

made by jewellers, there are many discolouration s on their surfaces

left by the manufacture, and they are put into a solution of alum, salt,

and saltpetre, which dissolves a large quantity of the copper, which is

alvvays used as alloy. This powerful acid, my father discovered, not

only dissolved the copper, but dissolved a very notable quantity of

gold. That was unknown at the time, except to him, and it was

supposed that the copper only was taken ; indeed, so much copper is

taken from the surface, that the gold only ajjpears on it. My father

began to buy up tliis liquor, not saying what it was wanted for ; he

used to buy of all the manufacturers in London for a great number of
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years, and he produced very large quantities of gold. The only case

of alchemy that has ever been realised ; this process, as far as I under-

stand it (I do not know quite what it was), was the deposition of this

gold on to the shavings of another metal,—I believe it was lead,—and

those were melted up afterwards, and the gold obtained. My father

had in fact invented the electrotype process, and had it not been

a secret manufacture, in all probability that beautiful production,

patented by Messrs. Elkington, would have been known to the world

thirty years earlier; but my father kept the secret, and the secret died

with him. I am myself not quite aware of the modus operandi, but I

know it was allied to the Elkington process. My father was also for

many years a typefounder, and he made an improvement in the metal

of which types are composed. He knew that if it was known to the

trade generally that the improvement consisted in the metal, analysis

might reveal it, and he would very soon not be the only manufacturer

of the improved article. But my father pointed out to the trade that

the shape of his type was diiferent, that the angle at which all the

lines were produced from the surface were more obtuse than in those

of other manufacturers, and that the type would wear longer, and he

simply said, " My type will wear longer." They almost pooh-poohed

that ; but the fact of its wearing very much longer, twice as long I

think, convinced them that the angle was really the right angle for it

;

and they employed this type for a long period of time, indeed up to

the time my father gave up business, thirty years ago. The manufac-

ture of type was most successful in his hands. It has since been

re-discovered by others, that an alloy of copper, tin, and bismuth pro-

duces the effect, and it has since been the subject of a patent, I believe
;

but it was practised as an entire secret by my father for ten or twelve

years. I also have manufactured varnish under a secret process for

very many years. ... I have heard that you yourself in one particular

case refused a license ; is that so ]— . . . I think I now do remember
the case you refer to. There was something like what you may call a

refusal, but not an absolute refusal ; it was a refusal under one condi-

tion only. I found one day in London a gentleman occupied in his

office with a packet of papers a foot high before him, getting out all

the cases he could against me for repealing by scire facias the whole of

my patents. He was employed by a company of iron-makers to do so,

and he told me candidly enough afterwards, " When I had gone through

the whole of your patents, and about seventy patents which they said

more or less anticipated you, I found that they had not a leg to stand

upon, and I advised them to come to you for a license." There had
been a good deal of scurrilous ^v^iting against me by one of the parties

connected with the firm, and I said, when they applied for a license,

" I know you only now come for a license because you cannot upset

the whole of my patents, but I shall not refuse on that ground, but I

refuse it until I have a letter of apology from one of your people ; such

a letter of apology as will show that the statements made against me
were without foundation. The moment I get such an apology as one
gentleman should give to another, I will give you a license to manufac-
ture

; but I will never deal with a man who has ^vritten against me in
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that way." I received an entire retractation, a most perfect and jjentle-

manly apology, and I then granted a license to that company, but they

have never used it. . . .

Mr. Macfie.—As a matter of fact, Avere you troubled by the multi-

plicity and by the kind of parasites which attached themselves to your

great invention 1—Yes, but which I set at defiance, knowing that they

were not valid. Had you any trouble with them 1—None whatever.

But while the patent lasted you might have been exposed to litigation ]

—Yes. I suggested that I wanted it wn'ped away, but Mr. Mushet's

agent did not accept the challenge. But your licensees might have

been subject to litigation, might they not 1—Yes, but they were not in

fact exposed to litigation. You said that you charged for steel made
under your process, not being for railway purposes, £2 a ton royalty

;

what did you charge on the continent of Europe ?—Two pounds. In

what countries did you take out patents 1—In France, Belgium, Austria,

and the United States. Why not in Sweden 1—Yes, in Sweden also.

I forgot that. You did not mention among those places Prussia, did

you]—I think that is one of the things that the Committee should

really know about. It is the custom in taking out an English patent

to prepare the foreign patents before they are deposited in England.

I did so, and I sent my papers to Krupp, who had agreed to give me
£.5000 for the use of my invention. In his own workshop only, was
it 1—My memory scarcely goes to the actual fact ; I think it was for

Krupp's Avorks only. Will you endeavour to inform the Committee
whether it was for the whole of Prussia or only for those works 1—The
sale was for the whole of Prussia, and Mr. Krupp could either have

made it a monopoly for his own works, or licensed it to others ; he

would, in fact, take the position of the patentee, just as though the

invention were his OAvn. He applied in due course, haA'ing my descrip-

tion before him, and all my draAvings of my English patents. It Avas

stated at the Patent Office that the invention was not new. That is

universally the way in Prussia, unless it is some paltry thing merely

to keep up the appearance of granting patents ; they give an occasional

patent in that Avay, but they receive always the drawings, the fees, and

the description from the English patentee, Avhich is published there for

the benefit of the Prussians. Kn;pp Avas told that it was not a new
invention ; he pressed the Office to show who had done it ; they named
Mr. Nasm^iih as having made the invention previously. Mr. Nasmyth
entirely denied haA'ing done so ; the Commissioners of patents then said

it is some one else, and we will find out in a few days. In a fcAv days

they had found nothing ; they then again said they would be able to

find it in a feAV days. They continued their search, ahvays saying it

Avas an old invention, which Avould be very soon found out. Six weeks

passed and they could not find it out, but they then began to promise

Mr. Krupp day by day, " If we do not find it to-morrow wc Avill give

it you;" and so it went on to-morrow and to-morrow, until there was

a week of to-morroAvs ; and on the last occasion of his calling, they

presented Mr. Krupp with an English Blue Book, namely, the publi-

cation of my English patent. They said, " Noav, see it is a publication

in Prussia ; Ave cannot grant you a patent by the law of Prussia." That
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was the last I heard from them. ... I hold in my hand a translation

of a speech delivered by Monsieur Michel Chevalier at the meeting of

the Soci6t6 d'Economie Politique on the 5th June 1869, in which he

says, " Thus the famous Prussian steel manufacturer, M. Krupp, has

taken out no patent, and yet has made a colossal fortune ;" do you think

that is from any want of inventive talent on Krupp's part, or from dis-

belief in the advantage to a discoverer of having a patent %—It is not

the fact at all. M. Krupp is the owner of a vast number of patents ; he

was the first patentee of cast steel for railway tyres, and under that

patent he charged £90 a ton for tyres, such as we are now making at

£18 a ton; but those were Prussian patents. You said that you
charged £2 royalty in this country ; have you actually got £2 royalty

to any great extent from the manufacturers of iron or steel on the

continent of Europe]—Yes; we believe that in every case it is

honestly given to us to the full amount. Have you agents in each

country in which you have patents %—In Paris only. Does your Paris

agent issue licenses in Sweden %—No, we grant Swedish licenses here.

We had a person acting for us as agent in Sweden. My object in

putting the question to you -is this, I wish to know what is the

business arrangement of any person who is a patentee on a great scale,

I mean by that, a patentee holding patents in Great Britain and in

various parts of the continent : What is the ordinary routine by which
you first ascertain how many manufacturers there are to whom you
should apply % secondly, How do you make your applications % thirdly,

How do you receive your emoluments % and fourthly. How do you pro-

secute or maintain your rights when you find there are infringers %
—

Our mode of operation has simply been that which I believe is generally

pursued in the trade, which is to charge a uniform rate everywhere,

with uniform terms ; to employ agents to collect the moneys, and to

see that the terms of the licenses are duly carried out, and, if neces-

sary, to enter proceedings, as our agent in France is now doing against

M. Schneider for the non-payment of the 2s. 6d. royalty. I suppose

I am right in saying that the amount of business required of any one

residing in London, to attend to the business necessary, in order to

promote his inventions in various countries on the continent, would be

so stupendous, that, as a general rule, he sells his invention to some

one on the continent, who works it out on his own responsibility ?

—

No, I think not ; at least that is not the case with us. We have never

kept more than two clerks ; and myself and my partner devote two

or three days a week to the whole carrying out of our business with

licensees. I suppose you would think it very hard on Piritish manufac-

turers if they were subjected to a £2 royalty in this country, yet that

manufacturers abroad, making the very same iron or steel, had the

liberty of importing it into Great Britain, witliout having been sub-

jected to that £2 royalty?—They have no such liberty; I can stop it

ill port coming from Prussia, or anywhere else, and not allow it to

land. Do you know if any has been imported %—No ; we have had
some imported from Sweden, but we showed them our position, and
tliey took an Englisli license, and paid the English dues for coming

into England. What is the process by which you were able to detect
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that it was made according to your patent 1—We may apply for an
injunction ; but we did not do so in the case I have just referred to,

because the parties agreed at once to pay the royalty. But how would

you be able to detect that it was made according to your patent

;

would it be from an analysis of the iron, or from having some person

to watch the transit of the iron %—In Sweden there was no difficulty,

because Sweden never produced steel prior to my invention. If I

rightly understand your evidence, you hold it is quite competent for

a patentee in this country to stop the importation of an article made
abroad according to the patent taken out in this country %—Yes. . . .

Can you point out the steps that would be taken to protect your

licensees in this country from what, I suppose, you would consider

undue competition from the Continent, and could you take any steps

for the protection of your licensees from a similar undue competition

in the neutral markets of the world %—No ; in neutral markets every

one, of course, would be allowed to send his goods. Then, does not

it occur to you that if we are to have a patent law at all in this

country, it would be extremely advantageous that there should be some
international arrangement by which all the reciprocally competing

countries might be dealing with inventions on the same principle, with

the same royalties exigible in them all ]—No doubt it would be advan-

tageous to have as near as may be a uniform law for patents ; but I

might remark, that royalties on patents are usually so small that they

do not affect tlie question commercially at all. Krupp is supplying to

Prussia steel blocks for guns at £130 per ton ; we can make them here

at £20 ; so that whether it pays £2 or not, it does not alter Krupp's

price or prevent our people going and competing with him. The royalty

is so small compared with the price of the manufactured article, that

it is no question commercially at all ; it is in many cases more the

character of the house and the circumstances of the business that

eventually govern the price, and not the royalties. I think royalties

very little interfere with any commercial arrangement of that kind.

Can you inform the Committee what is the lowest price at which any

steel made on your process has been sold on a large scale 1—Some
100,000 tons have been sold at £10 a ton. Had the £2 royalty been

paid on that 100,000 tons 1—No, £1. . . .

Mr. Macfie.—£1 out of £10 as a royalty gives more than 10 per

cent, ad valorem, does it not 1—It does so ; but at the time that my
royalty was £1 a ton, it was £1 on the raw ingot, that made it £1, 5s.

a ton on the rail. At that time rails were being sold at from £9, 5s.

to £9, 15s. per ton. When my royalty for the main patent dropped,

I charged a royalty of 2s. 6d. per ton only, which comes to about 3s.

2d. on the rail, instead of £1, 5s. per ton on the rail. The price went

j

up steadily as soon as my royalty was lowered, and they are now
' selling to-day at from £2 to £2, 5s. a ton, with 2s. 6d. royalty more

than they were selling for with the £1, 5s. royalty a year and a half

ago under my patent. That shows that the price of the royalty does

not keep articles out of the market. There are other considerations of

far greater importance. The manufacturers are getting £3 a ton more
for railway bars under a 2s. 6d. royalty than they sold them for under

VOL. II. 2 C
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a £1 royalty two years ago. How much profit do you suppose the

seller of that 100,000 tons which you have referred to would have on

that transaction ]— I should say that a judicious manufacturer there

would have a profit of £2 a ton. Then your royalty was equal to ono-

half of the manufacturer's profits]—We took one-third of the spoil in

that case, but that was on the lowest article in the trade, namely, rail-

way bars. On some other articles, where we were charging £2 a ton,

the manufacturers were getting £25 a ton profit. My experience',

which has been on a large scale, is that as a rule the margin of profit

in manufactures is small, and that the magnitude of the profits arises

from the frequent repetition of a very small margin ; therefore, I must

say, I should think that the iron trade must be an extremely excep-

tional one if the profit out of £10 can be £2]—The facts are as I

have stated. . . . Judging from my own experience, I should be veiy

much surprised if profits could, as a general rule, on transactions of

that magnitude, exceed 2s. or Ss. a ton ; I wish to ask whether, if the

])rofit were a few shillings to the ton, it would not be very detrimental,

and probably even subversive of the continuance of the British trade

in the neutral markets of the world, if the taxation was 10 or 12

per cent, ad valarem ?—It would have been impossible to impose a

royalty of £1 a ton if that were the case. It was because there was

an advance of £25 per ton that I was enabled to ask for that £1
royalty out of it. You think it quite fair that a patent should be

given to the improver of a process, and that if somebody else had been

the improver of your process he would have been entitled to a patent ?

—Most assuredly. But I suppose you would by no means think it

fair that the discoverer of some petty improvement should obtain the

same amoimt of remuneration for the use of his invention as you

obtained for starting a great principle, and bringing it first into

practical api^lication 1—Nor would he ever be able to do so ; no one

Avould give as much for a paltry improvement on a great invention, as

for the great invention itself, which was made originally ; the minor

inventor would have to deal with all those who could do without him.

May Ave not doubt whether, if somebody else had invented that tipping

process, lie might not have exacted as much as you did 1—That was a

considerable practical improvement ; that was a strongly marked in-

vention. Are you aware that M. Schneider has stated that, in his

opinion, that invention is a means of attaining the end that would

very readily occur to a number of persons who found it was important

to attain that end 1—I cannot conceive that to be a probable idea,

because the novelty of making a furnace weighing eleven tons, with a

terrific fire and five tons of fluid iron, turn on an axis, is easy now it

is done, but not an obvious suggestion. The departure from the

ordinary practice is immense, I know perfectly well what is M.
Schneider's objection to the tipping vessel ; it is the 2s. 6d. a ton

royalty. ... No doubt he has a general knowledge of it, but he either

did not knoAV or he ignored the important uses of this tipping vessel.

... If you expended such a sum as you say, experimentally, I quite

acknowledge it would be reasonable that you should receive a recom-

pense for the hazard which you ran, independently of the recognition



Sir H. Bessemer s Evidence. 403

of your own merits as the discoverer of a thing practically worked

out • but would it not have answered your purpose substaiitially if

those very wealthy men, the iron-masters of the country, had combined

and made up a purse of £50,000 for you to make your experiments

with, and as a reward for your services ]-It would have been a ques-

tion of takin- £50,000 for doing a certain amount of work, and m
that way perhaps a man might go into it; but I do not think that

they would have voted a purse of £50,000 for a man who was totally

unknown in the trade, and who had apparently the wildest notions.

Take the single transaction of 100,000 tons of rails which you

have mentioned, with £200,000 profit; surely there is no reason why

men engaged in a business of that magnitude and profitableness should

not freely spend money for important inventions; do you really think

they would not 7-As a rule, I think they would not. • • •
With

regard to the result of your experience in secret manufactures, you ay

that the absence of patents greatly increases the annual receipt of the

parties whom you employ as labourers under youl— 5^es

Mr. Pm.-With regard to colour water being utilised by joui

father, and gold being obtained out of it, did the knowledge of the

process die with him 1-Yes. Was it lost to the world ^-Yes, t was

lost to the world. Then that gold water is not at P^^^^^^
/^^f ^^^

of, I supposed-Yes; since the re-invention of the deposit of gold

fr;m its solutions by the Messrs. Elkington, some twenty years after

my father died, no one thinks of throwing it away It ^'^^^een re-

invented 1-Yes, it has been re-invented. . . •
^"<^ ^^/^ nrLs

that the sum of the blanks is greater than the sum of the p"zes^-

I think that the sum of the prizes is immensely ^^^rethan tha ol the

blanks, and I believe the advantage to the public is infinitely more

than either. I am very strongly of that opinion.

Mr. OrrEwing.-Yon do not agree with Mr. Webster an^othe^

witnesses who have been examined before this Committee, that on me

whole the loss to inventors is greater than th^ Profit 1-^ o i tninK

not. . . . I think there is an immense number of men who ha^^^^^^

a pretty good hit, and there are thousands of men with htte inden-

tions who have not come before the world as inventors
^^J^^"^;!' ^^^^

who are really inventors, and go on with their manufactures ^^^r aner

year steadily. For instance, my bronze manufacture tookjae ou^t

^
•the category of recognised inventors, and some of those peoplejo k

their own patents. . . Do you believe there are '^^.^^y^'^^^l
that have not been patented, and not put into V'^f'^'^'^^ the
want of money 1-Yes, I think so, from the want of "loney on the

part of the inventors in a great many cases. . . •

^J^'^^f'^ J^- .
^^^

surprised to hearthat the Committee have gathered, f^«^™^f^1™
orpersons who know, that by far the greater prqjc..^^^^^^^^ tents

are taken out by persons engaged m trade 1—i beheAe i 1

connected with trade are constantly taking
^^\V^\?'''\^Zr^^mZl

ments in that trade ;
but they are not great

f/^^^/^S.^^Trdiof
that tend to entirely supersede the existing state of things, though

course thev help to improve the manufacture. ...

Mr. Mellor.—Would it be possible for a person to establish a manu-
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factory and employ your process in Switzerland %—There is a manu-

factory of iron in Switzerland, but the iron trade is on a very small

scale there, they using only the charcoal of their woody hills ; they

are out of the category of iron-making countries. But provided that

there were such materials at hand, could they use your patents 1

—

Yes. And could they, in that case, export the produce of their manu-

facture to this country ?—No ; our law forbids that. But that produce

could be sent to a neutral market, coming into competition with that

supplied from this country, could it not %—Quite so. . . . You think

that the cases of free trade and the patent laws are parallel, one being

freedom and the other restriction %—No, it is not restriction ; it is

simply the protection of property, without which trade can never

prosper. But suppose America, Prussia, and France could use your

patents free of charge, and that by the patent law in this country they

could not be used without paying you a large share of the profit,

would not that be freedom to those other countries and restriction

here %—It would give those other countries an advantage over us ; but

whenever it did take place, if it does take place, it would result in

the patentee being obliged to ask a much lower remuneration. This

would still allow the manufacturers of this country to compete with

foreigners. ... It is the very reverse of free trade, is it not ]—There

is in that sense no parallel. ... I am rather ashamed to say that I

have taken out about 100 patents. . . . Those are the wise men who
say, " Let some one begin and we will folloAv

;

" but the whole trade of

the country sufi'ers for it.

Mr. Isaac Holden, ex-M,P,—For what I know I was the first in-

ventor of lucifer matches, but it was the result of a happy thought.

In the morning I used to get up at four o'clock in order to pursue my
studies, and I used at that time the flint and steel, in the use of which

I found very great inconvenience. I gave lectures in chemistry at the

time at a very large academy. Of course I knew, as other chemists

did, the explosive material that was necessary in order to produce

instantaneous light, but it was very difficult to obtain a light on wood
by that explosive material, and the idea occui-red to me to put under

the explosive mixture sulphur. I did that, and published it in my
next lecture, and showed it. There was a young man in the room
whose father was a chemist in London, and he immediately wrote to

his father about it, and shortly afterwards lucifer matches were issued

to the world. I believe that was the first occasion that we had the

present lucifer match, and it was one of those inventions that some
people think ought not to be protected by a patent. ... I became a

partner in a large house with which I commenced as book-keeper. . . .

They were opposed, as I find M. Schneider is, on general principle to

patents at all. ... I left the house, and then began my experiments,

wliich nearly wasted the fortune that I had acquired in making my
first attempt. ... I then joined a gentleman who has become very

celebrated as, if not an inventor himself, at all events, an encourager

of inventors
; he took a great interest in the particular invention with

which I had occupied myself. He became my partner, and continued
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my partner for six or seven years. . . . Mr. Samuel Lister, of Bradford.
He has had more to do with patent inventions than most men, I dare
say ; he and I were partners during seven or eight years. The inven-

tion of combing wool by machinery was first introduced, I believe, by
a clergyman in the north of England of the name of Cartwright. . . .

I was, of course, indebted very greatly to the patents which had been
published before I was myself an inventor. ... I believe that all the

important inventions were patented. I have been told that experiments

connected with the combing of wool have cost the experimenting in-

ventors the sum of £2,000,000 sterling. I have myself expended, at

least, £50,000 in experiments; and my late partner, Mr. Lister, I have
no doubt, has expended a greater sum even than that. ... I certainly

never should have occupied my thoughts as I did so exhaustingly, and
so injuriously to my health, and spent my fortune so largely, if it had
not been for something like security to my invention after it was pro-

duced, ... I have never obtained a patent in any country except

England and France. Our industry is carried on on so small a scale

in other countries that it would not be remunerative to take out

foreign patents and protect them. ... It is carried out to a very

small extent in Prussia ; but we comb wool for the Prussian market
chiefly in France, I believe. ... In France ... he is obliged to give

it a real existence, and he must prove that he worked it within two
years. ... It is inconvenient to the inventors who do not mean ever

to put their inventions into practice ; but it is a great security to the

public. . . .

Mr. Orr Swing.—You have stated that you were not the only inven-

tor of wool-combing machines ]—No, there are other inventors ; a very

large number of them. I should think there are perhaps 500 patents

for wool-combing. . . . They arrive at the same end by very different

processes, I suppose ]—Yes, they arrive at the same end by very

different processes. My invention consists in an imitation of the

manual operation, and the other inventions are founded chiefly on a

very ingenious invention of Mr. Heilmann, of Alsace, in France, which

was different to all the other old-fashioned ideas about wool-combing,

but the principle has never been applied so successfully as with our

own machine. . . .

Mr. Lucius Eugene Chittenden, Register of the Treasury.—I had

been a counsellor-at-law connected with patent cases. ... I think a

large proportion are refused which ought to be refused. . . . The
examiner must be convinced, in the language of our Statute, that the

invention is not only new but useful. . . . We have certain corpora-

tions, or kinds of business in our country, organised upon patents.

There are many of them, and many of them are extensive and wealthy.

A corporate organisation of that kind requires its attorneys, its solicitors,

its counsel, and scientific experts. ... I mean private corpoi-ations

organised like those under your Limited Liability Act. . . . Ordinarily

they are extensive manufacturing companies. Take the case of the

sewing machine, and we have half a dozen very wealthy companies

that manufacture sewing machines. They have valuable patents, and
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they license many others all over the country to use their patents, and
they obtain a large income from that source ; I think one sewing

machine association, with which I am acquainted, must have an income

at least of £250,000 a year from its patent licenses alone. . . . Ordi-

narily there is a principal patent Avhich starts the organisation of the

companj^, which is granted to some man who becomes a member of

the company ; then they go on acquiring patents, which they purchase

from others. But there are also companies in the United States who
are simply owners of a patent and not manufacturers. I mean that

there are occasionally a number of manufacturers who agree to form

a company, the company to be possessors of the patent, and each

manufacturer to pay a license to the company, in the ratio of the

extent to which he trades and uses the patents %—That is done to

some extent. Is that found to work well %—Yes, on the whole ; I

think, for example, we owe the success and the perfection of the sewing

machine, and some of our best reapers and best mowers and agricul-

tural implements, to that kind of organisation. That is a system

which you may call an interchange of licenses among manufacturers %

—That is precisely what I mean
;
your question is somewhat novel,

but I do not well see how the sewing machine could ever have been

made a success without this system. There are pro.bably in a good

sewing machine to-day fifty patents involved at least in various ways.

A single inventor could scarcely ever hope to control the whole of

them.

Mr. Piatt.—Fifty patents in one sewing machine?—Yes; in one.

I should think I could take a prominent sewing machine to-day and
identify fifty patents that are now in force in the United States in that

one machine.

Captain Beaumont.—Are those patents recognised ?—Yes ; they are

recognised. A very large number of them have gone through the

most expensive and severe litigation, and have been sustained.

Chairman.—If there were no such interchange, the public would not

be so well served %—No ; the perfect manufacture which is demanded
by such an article as that could not otherwise be reached.

Mr. Piatt.—Suppose the owner of one of those patents refused to

sell it to one of those companies, have you any law to compel him to

do so 1—We have no law to compel him to do so, but we have Avhat is

just as efficient, namely, the practice of the Courts. Suppose the owner
of a patent sued a man for an infringement of his patent, and the

defendant proved that he had applied for, and proposed to pay a

fair license for, the use of that patent, the Court would say to the

parties at once, " I will refer this case to a master to ascertain what is

a fair license fee, and you may take that, or this suit is suspended ;
"

there is no law, at least I am perfectly clear that there is no Statute,

on which that right is based, and yet it is just as thoroughly admin-
istered with us as if there was a Statute to that effect.

Chairman.—The absence of such a practice as that you would con-

sider to be disadvantageous to the progress of manufacture ?—Most
decidedly so. If a man had it in his power either to withhold licenses

altogether, or after he had granted them for a term, and the business
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;id grown up, of saying arbitrarily, "I will not grant them any

aiger," that would operate very badly. Such a provision, however, I

was going to say, ought to be very thoroughly guarded and considered, if

it went into a law, which we do not need, and therefore we have never

ried the experiment. . . . How long has this course been adopted

yyour judges'?— Ever since my practice commenced; I should say

wenty-five years at least. I supi)ose it is so well understood that

here would be no demur with regard to it?—I think none whatever.

A man would not come into the Court with clean hands if he had

refused to grant a license to a responsible and capable person %—Just

so, and for a fair and reasonable compensation. ... I know the diffi-

(ulties Avith which it is attended where we have the preliminary

( xamination. I may be regarded as ultra in saying what I do, but I

^\ ould weed out the trivial patents by increasing the expenses of pro-

1 uring a patent, so that a man should know before he made his appli-

itiou to the Patent Office, that he had got something really worth

troubling the office and the country with, before he made it. . . . We
have a great number of utterly trivial patents granted, which prove so

in practice ; the examiner attempts to decide whether they are useful

or not. The claimant makes a 'prima jade, case, and he gets his

patent ; then instead of going to work and manufacturing the thing

Itself, and thereby adding to the industry of the country, he goes to

speculating with his patent, hunting uj} the people who have accident-

ally or unintentionally infringed the patent, and getting money from

them; now, of course, it Avould be great wisdom if some measure could

1)6 devised that would put a stop to that. ... I am counsel for manu-

facturing companies of various kinds. I think that twice every week
in the year I have a case referred to me from one of those companies.

They say, " So-and-so makes a claim on us for an infringement of his

l)atent." Well knowing Avhat I do, I have to consider that in two

ways : first. Has this man any probable claim % and second, If he has

not, which is the best for this company to do, to pay him a certain

sum of money, or to fight with him % And the result is, that if we
can get rid of the fellow for £100 or so, we pay him his money, and

off he goes to pirate on some one else. If his claims are too large we
resist them. . . . Now, will you be kind enough to state to the Com-

mittee what augmentation of that cost you think would be sufficient

to prevent the nuisance of those speculative claims which you have

spoken of]—I think if we charged 6''>00, which would be £100, that

would be the death-warrant of an immense number of patents. In

increasing the expense to that amount, do you think that you would

be acting unjustly towards poor inventors]—No; the poor inventor

now usually obtains the assistance of some friend who has money, in

taking out and making use of his patent, if his patent is really valu-

able, or probably would be so. I think that with the distribution of

wealth in our country, no inventor would ever fail to interest some

one with him, and not to a much greater extent, so far as the pro-

prietorship of the patent goes, than is now done, and that practically

no patents would be lost; that is to say, no meritorious inventor

would ever fail to obtain a patent on that account ; l.)ut if such a



4o8 Co7nmons Co7nmittee s Report, 1871.

result should exist, I think it would amount to almost nothing in|l

comparison to the benefit that would accrue. You think that the*

hardship would amount to nothing in comparison to the benefit ?

—

Just so. To what extent do you think such a tax would diminish the!

number of patents applied for or granted?—My answer must be a>

mere matter of opinion, of course, but I should say that fully one-third,

if not one-half the number. . . . Some method ought to be taken

to accomplish this result, and that is the most practicable that has

occurred to me. But whatever the remedy may be, you acknowledge

and dwell upon the existence of the evil ]—I do, and seriously. . .

What is the standing of the persons who act as examiners in the

United States : I mean the professional standing ]—The best men are

secured that can be secured for the compensation paid ; men who are

educated in, and familiar with, the special departments over which

they preside. On the whole, a very good class of men are secured

;

not our first men, because they receive better compensation elsewhere.

What is the average salary of the examiners?—About $2000 to $3000;
I should think about £400 to £000. Is an examiner allowed to hold

any other employment \—No. Has it been suggested at all by persons

competent to form an opinion, that those men are accessible to undue
influence of any kind %—I have heard that charged, but I never knew
a case in which I thought there was the slightest foundation for the

charge. My personal belief is, that this corps of examiners in the

Patent Office, speaking of them as a body, are as pure a set of men,

and sometimes under very tempting circumstances to be otherwise, as

you can find in any government. I wish to speak decidedly on that

point. . . . My meaning rather was, if the examiner knew that an art

or invention was exercised publicly, but had never boen patented,

Avhether upon an application for a patent for that same invention he

would refuse it on the ground that it was already within the public

domain %—Yes ; that would destroy its legal patentability at once. . . .

Practically, every really important patent has to undergo its spasm of

litigation, and that is more or less expensive in proportion to the im-

l^ortance of the patent. . . .

Mr. Gregwtj.—Is it the theory of your law that there is a property

in inventions 1—Clearly so. ... I suppose all applications for patents

must be made at Washington %—Yes. And every party applying for

a patent is under the necessity of coming up there, supposing a

personal explanation is required 1—Yes, that is so. . . . With regard

to the mode of assessing licenses, I think I understand you to say

that the Court refers the question to one of their officers, who exercises

what I may call an arbitrary jurisdiction in making the assessment?

—

Yes, he recommends to the Court the adoption of a particular sum. I

may refer to the recent case of corrugated skirts, a trifling patent,

which was, however, litigated, with the result that the patentee proved

it could be maintained. He endeavoured to monopolise the whole

manufacture, but the Court would not permit that, and exercised the

power we are now refen-ing to, and so settled the matter.

Mr. Mmfic.—In a communication which I have received from the

United States, the writer says, " We have no literature whatever on
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the patent question ; I do not know of a single pamplilet written on

that subject on this side of the Atlantic." How far does that agree

with your information and observation]—Does your correspondent

refer merely to the operation of the patent law, I believe he means
the utility or inutility to the State and to manufacturers of having

patents at all %—I think he is right there ; I am not aware of any such

literature. . . . Do you allow articles made, not in contravention of

your own patents, but made in another country according to a system

patented in the United States, to be freely imported into the United

States %—In the general importation laws—the tariff laws—the United

States usually make no distinction as to such articles ; but, of course,

such an article could not be sold in the United States. The mere sale

of such an article would be an infringement of the patent laws, if the

article was patented in the United States.

Chairman.—Or the user of the article]—Yes, or the user of the article.

Mr. Macfie.—But suppose soap or iron is manufactured in Great

Britain by a particular process, patented with you, and it could be

ascertained that it was so, would the importer of that soap or iron be

allowed- to vend the manufactured article in the United States 1—
Take the case of iron, or take the case of steel. Here is steel, a well-

known article of commerce, and here is steel just like it made by the

Bessemer process. Now they both come into our country on the same
terms precisely, and the fact that the process used to produce the

Bessemer steel in England was patented in the United States, would,

in my opinion, amount to nothing. There would be no violation of

anybody's rights where a special process of manufacture produced only

the same result that some unpatented process would ; it all depends on

whether the thing itself is different. If steel of the Bessemer quality

cannot be made except by the Bessemer process, so that the difference is

in the thing itself, and you sell a thing that cannot be made except by
the patented process, our patent laws would consider that an infringe-

ment; but if the same thing could be produced by an unpatented process,

and ordinarily was, I think its sale in the United States would not be

prohibited by our patent laws. There are two objects in patents : the

one is to make an article better, and the other is to make it cheaper. You
have shown that if an article was made better, an infringement might

be stopped in the United States 1—Yes. If it were no better, but

cheaj^er, would there be the same power on the part of a patentee in

the United States to stop the importation 1—You are stating a

question that I never thought of before ; we consider that the sale or

use of a patented article is a violation of the patent, but your question

comes so close to the dividing line, that never having thought of it

before, I could not answer it any better than I have done already.

In fact the question has never been raised within your knowledge 1

—

No, the question has never been raised within my knowledge. ... I

think you said that about £250,000 a year was made by one or two

companies by licenses ; is that a license for receiving such royalties 1—
Yes, that is what I mean. A license to make the article on payment of

such royalties ]—Yes. Is it frequent in the United States to have a

royalty levied according to the quantity of goods manufactured, or is it
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more usual to pay it as a sum down]—Both systems are in use, and I could

not inform the Committee which is in use most extensively; for instance,

a particular manufacturer pays a round sum for the right to manufacture

under a particular patent at a particular place. His next door neigh-

bour may pay a given sum on each machine which he manufactures.

There is no rule about it; it is just as the parties may agree. In that

way there may practically be very great inequalities in the burden

borne by one manufacturer compared with his neighbour's burden %—
Yes, that occurs frequently. Have you no system for adjusting that %

—No. , . . Considering a royalty as a tax leviable on the quantity of

goods produced, would you not think it very hard that goods might

be imported, having been manufactured in France or England, into

the United States, having jDaid no royalties here and being brought

into competition with goods in the United States that had paid

royalties there %—There would be a manifest wrong in that certainly.

But does not the protective tariff in the United States go a good way
to counterbalance that wrong, and prevent its acting injuriously ?—

I

have no doubt it does ; but 1 have no wish to have it inferred from

that that I favour exclusively protective tariffs. But in this country,

where we have no protection, we are placed in circumstances very

different from those of the American manufacturer, are we not %—Yes,

that is very true. Have you ever thought of this : it was a subject

that was spoken of in very favourable terms some years ago at a

congress in Belgium. I refer to the advantage of having an inter-

national arrangement with regard to the granting of patents and the

remuneration of inventors %—There is no question as to the value of

that. I have seen some striking illustrations of the cost to parties

that has resulted from not having any system of that kind. It seems

to me so wrong that a great invention, of value to the country and the

public, should be allowed to be a monopoly in one country, and be

freely manufactured and used in another country of similar tastes and
habits, and perhaps the same language and general wants. I think

the very best system would be to have an invention patented in all

countries where they have patent laws for a certain definite length of

time ; let it be adjusted as well as it can be, and let the world know
that when that limit was reached, the invention was to become public

property. Let it be so all over the world. . . . The question is some-

what similar to the question of international copyright ; but if the

United States have the area over which their patent rights extend

vastly increased by the addition of Great Britain, and if the inventors

of Great Britain have the area over which their patent rights extend

vastly increased by the addition of the whole population of the United

States and Canada being brought under them, it is quite clear that the

remuneration now obtained would be greatly augmented ; therefore,

would it not be fair, in the interests of the public, to limit the pri\alege

in some way in return for this great concession %—Yes ; and I think

none would be swifter to favour such an improvement than inventors

as a class. . . . You have mentioned some very important inventions,

and those trades have grown up under an accumulation of inventions

lor trade improvements. Have you any system under the American law
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by which a person working a primary patent can get the advantage on
reasonable terms of all the improvements on the primary patent \—

I

think that should be the deduction from what I have been explaining

with regard to the discretionary power in the Courts. I regard it as

quite practicable for any meritorious person who ought to have such a

privilege to obtain the use of patents which concern the particular

manufacture which he has in hand. The utmost limit to Avhich an

absolute monopoly is attempted to be extended is this : A man makes
a sewing machine, for example, and he has a certain form for it, and a

certain system, and it comes into public use, and it obtains a great

reputation and a good name, and that machine is a property in itself.

Now he may some time after say to an applicant for a license, " I will

not allow you to make this identical machine; but any person that

wants to get up another form of machine, having distinctive differences

from this of mine, and use my invention in it, may do so for a reason-

able royalty." I do not believe in our country there is any reasonable

ground of complaint against what is sometimes offensively termed
"patent monopoly." ... In fact, it is not a fair comparison that is

usually made between the number of patents that are granted in the

United States and in the United Kingdom ; ours are meant to be ex-

clusive of design patents, and yours are meant to be inclusive %—Yes,

they are, and the number of our design patents is large. Would it

not be advisable to introduce the distinction that we draw in this

country between them %—I think probably it would : I have urged on

the Patent Office myself the propriety of an entire revision of our

trade mark laws, in which, I think, designs for patents should be in-

cluded. . . . Mr Goodyear was so poor that he spent a large portion

of his time in a debtors' prison while he was bringing out the invention,

and that is true of so many as to constitute the majority of our in-

ventors.

Mr. James Nasmyth.— It happens to be a very simple matter, for

it is a question of dates. The most important accusation he makes is,

that I came to France to see the steam hammer at work ; that I came
on purpose (he infers that) to see it in action. The fact is, that I was
not aware of its being in action in France. I went to that country at

the desire of the Minister of Marine to advise with their Admiralty

about the improvement of the machinery in the French dockyards

;

and on my coming back from Toulon, I happened to call at the Creuzot

works, and it was on that occasion that, finding M. Schneider, whom I

had no personal knowledge of, was absent, I was told that his manager,

M. Bourden, could see me, and I saw him. On being introduced to him,

I was particularly struck with a very fine specimen of forging lying

on the ground in front of the office. 1 was so struck with its fine

qualities and some peculiarities about it, that I said, " How have you
done this?" He said, "We have done it with your steam hammer."
Those were his words. I said, " How did you get to know my steam

hammer % " He said, " I got it on a visit that M. Schneider and I paid

to your works at Patriccroft
;
you were absent at the time, but your

partner, Mr. Gaskeli, showed me the designs of your steam hammer.
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and on my return to France I made one, and here it is," and he thenli

showed me my own invention in action, . . . The invention as it'

exists in full practice to this day has all the features of my original

sketch intact. . . . Did you amend any matter of detail from what

you saw at Creuzot 1—No ; on the contrary, on conversing with M.

Bourden, seeing it at work before me, I said, very naturally, " Havt^

you encountered any practical difficulties %" He said the only practical

difficulty he had encountered was a breaking loose between the piston-

rod and the hammer-block. I immediately took out my sketch-book

and sketched for his service the peculiar arrangement I had made from

the first to meet the difficulty, by the interposition of an elastic

material. He thanked me for it very much. I sketched for him

some other details that he was not possessed of, that had escaped his

attention in his inspection of my drawing at my works.

Sir William Armstrong, C.B., LL.D., D.C.L., F.RS.—My opinion'

is, and always has been, adverse to the patent laws. Not that I think

that the authors of valuable inventions should go unrewarded, but be-,

cause I believe that in the great majority of cases a successful inventor

makes for himself a position, which, in its pecuniary consequences,

carries a sufficient reward ; and because I maintain that the State could

well afford to be liberal, in special cases of hardship, in consideration

of the vast saving that would accrue to the public if relieved from the'

burdens of the present system. Whatever question there may be as

to the policy of abolishing patents, it must be admitted that the law of]

patents, as it now stands, is disgraceful to legislation. If we are to

have patents, they should, at all events, be granted with discrimination.

The transaction should be in the nature of a bargain, in which the

public, in consideration of submitting to the disadvantages of a monopoly,

are to acquire the use of a valuable invention which would otherwise

be lost to them. Before such a bargain is concluded, an investigation

should be made, to ascertain whether the offered invention is worth its

price. ... It may be one of that numerous class of so-called inven-

tions which are so obvious as to be sure to present themselves when-

ever attention is directed to the subject. Or there may be a fair pre-

sumption, from the circumstances of the time and the nature of the

subject, that the idea proposed to be patented is occupying the minds

of other persons, who, by the granting of the patent, would be unjustly

deprived of their natural right to follow up their own conceptions ; but

these and all other considerations are ignored in the granting of

patents. It is deemed sufficient that the assumed inventor asks for a

monopoly, and he receives it, as a matter of course, without reference

either to the validity of the claim or the policy of the concession ; the

result is, that patents exist in thousands which are utterly unworthy of

so grave a privilege as a monopoly. Many of them are absolutely un-

tenable ; many others are of doubtful validity, but, in either case, they

can only be set aside by a lawsuit, which is generally deemed a greater

evil than submission to the exactions of the patentee. Thus a bad
patent often answers its purpose as well as a good one, and a spurious

protection is acquired in defiance of law and justice; but it is the
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obstructive effect of these multitudinous patents that is chiefly to be

deplored. Framed without check or criticism, they are purposely made
to cover as much ground as possible, so as to prevent other inventors

from even approaching the subject; and so great is the number of

patents, and so doubtful their construction, that it has become impos-

sible to determine what ideas are free and what are monopolised. In a

great number of cases the invention is so imperfectly developed that

the patent remains inoperative and dormant, and simply blocks the

way of other inventors, for no one will labour to give value to an
invention when a patentee is lying in wait ready to reap the advantage

when the practical difficulties are surmounted. As to the alleged

analogy between copyright and patent-right, there is none whatever in

regard to obstructive effect. Copyright involves no monopoly of ideas,

but patent-right does ; the field of authorship is not narrowed by copy-

right. ... I have been continually deterred from following up lines

of invention by the existence of what I may call dormant patents,

—

patents that were really inoperative in themselves. ... On one par-

ticular occasion I had proceeded with a mechanical invention of con-

siderable promise, when a patentee made his appearance, and demanded
a license. For the sake of avoiding litigation, I agi'eed to pay him a

license on a particular thing embodied in my machine, which he had
patented, and proceeded further with my invention ; but in a very

little time a second patentee made his appearance, and said that he

was a true patentee, and that the other man had no claim. I was
then in a position of having to decide which of the two claimants was
the true one. Being quite unable to do that, and being thoroughly

annoyed with the whole proceeding, I gave up the investigation entirely,

and there was an end of it. . . . It is not only a great labour for the

manufacturer to inform himself what is really patented and what is

not, but it is utterly impossible to find out ; they are so ambiguous

and numerous that you cannot make head or tail of them, and no

human being can say what the decision of a jury would be if any one

of them were litigated. ... I can suggest a mitigation of the evil. I

think patents should be granted as an exception, and not a rule, and

only after very careful investigation of the merits of the invention and

of the prospect of the public benefiting by the patent.— . . . The ques-

tion is whether, in the absence of any patent having been granted in

that particular case [Bessemer's], the public would not still sooner have

been in the possession of all the advantages of the invention. . . .

The mistakes might be very grave with regard to the patentee, but I

doubt whether they would be grave with reference to the public. . . .

I believe the mere love of achievement would lead inventors on to perfect

their ideas. . . . The absence of protection never deterred me from

incurring expense ; I have spent immense time, labour, and trouble on

inventions, not caring to take out any patent. ... If protection was

given with discrimination, and only in those exceptional cases, I should

be satisfied. ... As a rule, you will find that great inventions have

not been fostered by patents. Take, for example, the locomotive engine

and the screw propeller, and a great number of other inventions of

that character. They have been very little encouraged by patents.
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Patents are chiefly taken out for small things. . . . Another thing that

would mitigate the evils of the present system, to a great extent,

would be to adopt a system of compulsory licenses, and let the terms

of the license depend on the merit of the invention, and upon the

judgment of a competent tribunal. . . . Your opinion is, distinctly,

that patents of doubtful validity, and I think you said that even

patents which are untenable, act as obstacles to the progress of

industry?—Most unquestionably, yes. The mere name of a patent,

however bad it may be, is an immense protection, and nobody likes to

come into collision with it. On account of the expense, uncertainty,

and trouble likely to attend such a collision, I suppose %—Yes ; the

expense, uncertainty, and trouble. You think that the Crown, by the

granting of these patents, is unwarrantably obstructing trade ]—Most
assuredly.

Mr. Macfip.—Do you except the locomotive engine 1 You do not

mean to say that would not have been invented but for the patent

law]—Certainly not; and I very much doubt whether Mr. Bessemer's

invention would not have cropped up just the same if there had
been no patent law. I do not question the merit of those inven-

tions, but I think that they, in common with all inventions, would
turn up of themselves in the absence of any patent system.

Mr. Mellor.—Would you class Gifford's injector under that head 1-

1^0, I think that is a very remarkable invention, and there is great

individuality about it, but you will find the same amount of indi-

viduality to attach to very few inventions. Would you grant a patent

in that case 1—If you have a patent system at all, I think that is a

case that would merit one certainly. ... I believe you would have-

had it in any case. . . . Has it occurred to you to consider who should

be the judge where hardship had been incurred, and where liberality

would be justified 1—I think there is not much difficulty where a man
acquires great reputation as an inventor, and where the public recog-

nises the merit, but where he has not derived any corresponding

l^ecuniary advantage ; that would be a very proper case for the State

to interpose in, and to give him a reward. . . . But if patents were

abolished, there would still be the same difficulty in constituting a

tribunal for giving public rewards, would there not 1—No ; because the

question of reward would then only arise after a man's claim had been

established by time ; whereas, in patents, you have to judge beforehand.

. . . You would refer the whole question of the granting patents to a

mixed tribunal, Avould you 1—Yes ; the whole question. . . . You
think it possible to constitute such a tribunal as would possess the

confidence of the public and of inventors 1—Yes ; at all events the

system would work infinitely better under such a tribunal than it does

nt present. You can have no change for the worse. You think that

that tribunal should judge of the utility as well as the novelty of an

invention ?—Yes, and the prospect of its leading to public benefit. . .

In the great majority of cases inventors are great enthusiasts, and are

carried away by their ideas. . . . The first natural inducement is the

love of achievement. ... It is an immense advantage to any man to

be a successful inventor, because it gives him importance, and helps
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him forward in the world. , . . Successful inventions of workmen are

not very frequent, and more than that, the workmen very seldom get

advantage from them, . . . Then what would he the alternative re-

ward for inventors?—I think rewards would only he necessary in

special cases of hardship. . . . Have you not applied for a good many
patents yourself 1—No ; very few. I have applied for a numher of pre-

liminary patents, but merely for the purpose of liberty to follow my
own ideas. That is my common practice. In order to establish a

record of what you have done, I suppose you mean ?—No ; but to

operate as a publication. . . . One of the hardships involved in the

present system is, that a man is forced to become a patentee whether
he Avill or not, otherwise he may be deprived of his own invention.

In the first place, his own secret may be discovered and taken up by
another man's patent, or another man may come in and engraft a small

improvement, and the effect is that the original and main invention is

carried by the improvement, and the patentee of the improvement
becomes possessed of the whole.

Mr. Rick.—People dream of making fortunes when there is no
pufl5cient foundation for it. You gave an answer just now to the

Honourable Member for Ashton with regard to Gifford's injector. No
doubt that was a very important invention, and seemed to establish a

new principle ; but are you aware that Monsieur Bourden had gone
very near it, so near as to raise water by means of an injector %—No,

I was not aware of it ; but if that is so, it only shows how seldom an

invention is absolutely original. . . . T never relied upon patents, nor

attempted to enforce them when infringed. I gained the natural

preference of the public, because the public thought that, being the

inventor, I was more competent to supply them ; and I have had quite

sufficient preference from that' cause to meet the demands of the case,

... If such a case arose, and the public were likely to obtain a great

benefit without the inventor obtaining anything, that would be a case

for a patent, if we had patents at all ; and if we had no patents, it

would be a case for public rewards. ... Of the two. in such a case

as that, which would you prefer, a patent or a public reward?—

I

would prefer public reward.

Mr. Macfie.—With regard to the granting of public rewards, have

you elaborated any scheme to carry out that idea ?—No : but I do not

think it would be difficult to frame a scheme which would operate well

for that purpose, , . , I think, if you were to take 5 per cent, of what
the present patent system costs the public, and give that in the shape

of rewards, it would meet the case. ... It counts by millions ; it is

fearful. I find the general objection to State rewards is twofold :

first, that it would cost a very large sum of money, every man being so

anxious to pull at the purse of the nation ; and, secondly, that there

would be great unfairness in the distribution of it,—that there would
be favouritism. Do you see any way of guarding against that 1—I do
not think the amount is any objection at all, because I think the

economy to the public would be prodigious ; the only question would
be with regard to having a competent tribunal. Have you ever

thought of the position of this nation since free trade became the rule
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of commerce in competition with foreign countries, so far as tlie patent

question is concerned. During the regime of protection a manufacturer

in this country was able, with comparative ease, to bear patents, be-

cause he was protected against competition from abroad by parties

there manufacturing without being liable to the payment of royalties 1

—Yes. Since free trade has been operative, that protection has dis-

appeared, has it not 1—Yes. Do you think that that change has

affected the British manufacturer 1—Yes ; to some extent it has, and

that has made the objection to patents greater than it was before.

You think if patents are to be maintained, it is, to say the least of it,

extremely desirable, if not essential, that there should be an inter-

national system of patents; because it is unfair that the British

inventor should be paying for patents, and competing in our own
markets with those who obtain the benefit of inventions without pay-

ing for them 1—If it be possible to obtain an international system, it

would be better than having the system of patents in one nation only.

Referring to the large sums of money which such an inventor as Mr.

Bessemer received for his invention, would it be necessary, in your

opinion, to grant any such amount as a public reward ?—No. Do you
not think that the very magnitude of the sums lately received has

blinded our eyes to the possibility of introducing an equitable system

of rewards ]—I see no difficulty in it. What I fear is, that the ideas

of the body who are commonly called inventors, have so risen that the

public are afraid to face the question of national money rewards, the

expectations, in fact, being so large 1—I dare say they would not be

able to satisfy the inventor ; but that is another question. . . . You
spoke of a case in which you had given up an investigation which

you were making, which Avould have led to the introduction of an in-

vention ; is that invention now in operation ]—No, not as I should

have matured it. I gave it up, and it is not a single case ; I have ex-

perienced the same thing in many cases. Then in those cases the oper-

ation of the patent law has been to retard, and' even more to deprive

the public of the advantage of, certain inventions which would have

been otherwise elaborated by you ]—Undoubtedly. You, with com-

parative impunity to your own interests, gave up those investigations;

but do you think it is equally possible for a manufacturer who is en-

gaged in the making of commodities for consumption at home to deny
himself the advantage of prosecuting an invention 1—I have no doubt

it must operate prejudicially in all industries. . . . Have you found

that you are frequently allowed to do a thing that was forbidden

without being told, and that after using it you are pounced upon ]

—

Yes ; a remarkable case occurred to me of having to pay for a patent

right after having thoroughly worked out an invention ; in fact, it was
the case of wrought iron wheels for railway purposes. The Great

Northern Railway Company offered to give contracts to those persons

who would furnish the best designs for wrought iron wheels for railway

carnages. Several persons gave their minds to it, amongst others myself,

and my wheel was one of those that were chosen ; and on that, in utter

ignorance of there being any patent, I set to work, and we all made
a large quantity. After we had made them, a patentee mukes his
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appearance, and produces a patent more than thirteen years old, and close

on expiring, in which some particular element in the construction of this

patent was defined. The result was that we had all of us to pay 5 per

cent, on the value of the wheel in satisfaction of that patent, the patent

not having been of the smallest use, or having contributed in any way
whatever to the end attained, and the patentee having no legitimate

claim whatever to any reward. It was one of those premature guesses

at something that was sure to come forward some day. Can.

you give any idea of the amount which by this kind of fluke the

patentee received %—It would be some thousands of pounds, and then

after all it was not the original patentee who received it, but somebody
else who had, I believe, bought up the patent on speculation. You
have adverted incidentally to working men; do you think that the

patent system is one which works favourably in behalf of the working

men as a class %—I think it does them no good whatever. On the

contrary, I agree with what the late Mr. Brunei said. With regard to

the influence of patents on workmen, he says :
" In the present state of

things, if a man thinks he has invented something, he immediately

dreams of a patent, and of a fortune to be made by it. If he is a rich

man he loses his money, and no great harm is done ; but if he is a

workman, and a poor man, his thoughts are divided between scheming

at his machine in secret, and scheming at the mode of raising money
to carry it out. . . . When his patent is complete, and his invention

published, the chances are, and ever will be, one hundred, or one thou-

sand to one, that it is not worth a sixpence as an exclusive right which

others will buy of him ; every chance is against him. ... If there were

no patent laws, would many inventions be lost to the world, do you

think %—I doubt whether any would be lost to the world. . . . The
fertility of invention is such that if you leave it to itself it will always

produce the thing that is wanted. . . . You do not think in the present

state of manufactures and commerce it is, as a general rule, possible to

keep an invention secret %—No, not for any great length of time. . . .

With regard to Gifford's injector, do you think the patent system elicited

that invention %—No, I do not at all. ... It is understood that the

emolument has been large. . . . Very large profits have been received

as the result of the invention in the manufacture of the article. . . .

I am perfectly satisfied, if there had been no patent system, that we
would have been in the possession of all Mr. Bessemer's improvements

as soon or perhaps sooner than we actually were, because so many more

minds would be brought to bear upon the subject, instead of one only.

... It very generally happens that when a demand for an invention

arises, many minds are turned to the consideration of the subject ; and

as like causes produce like effects, it follows that very much the same

ideas arise in many of those minds. The fact of one of those persons

being the fii\st to apply for a patent does not. at all prove that he was

the first to originate the invention ; and when that is so, I think that

the granting to him of a monopoly is a very gross injustice on other

persons who have been directing their attention to the same subject.

I believe that is an injustice that very frequently arises. ... If you

are to have patents at all, I would make them cheap, but very difficult

VOL. II. 2 d
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to obtain, ... I do not qualify my opinion that we should be better

without patents at all ; but if we are to have them, I think some such

system as I have hinted at should be adopted.

Mr. James Nasmyth.—I cannot say that I have been hampered by

patents. If a previous patent was discovered to be of any value at all,

it led to' a compromise with the inventor, by paying him a royalty or

by buying him out of the Avay. No doubt that is an annoyance. . . .

The result of taking away the patent law protection would be to intro-

duce a system of secrecy, and consequent shutting up ingenious ideas,

until the time arrived Avhen they could be brought out either by the

increased means of the inventor, or by such a demand on the part of

the public for the invention as would lead to reward. ... I would trust

very little to the gratitude of the public to patronise the original inventor

because he is such. The public would go for the article where they could

get it best, Avithout reference to the original inventor's merit. . . . If he

is able to keep on perfecting his invention and going forward, bringing it

up to the highest efficiency day after day, he will keep to the front.

Mr. A. Johnston.—Have you granted licenses for the steam-hammer 1

—No, I never was asked for one ; I was infringed upon occasionally.

What was the result of your discovering those infringements ?—I took

a commercial view of them. From my experience as a witness in

])atent cases, I saw the expense, and the vast interruption in the pro-

gress of business, having to bring your people and workmen up as wit-

nesses to the court, and the final uncertainty of obtaining justice after

all ; I therefore determined rather to suffer the commercial damage of

the infringement, such as it was, than to fight the battle in a court of

law. Did you take no notice of the infringers, not even to the extent

of requesting them to take licenses ]—On one occasion I sent a lawyer's

letter to one person to make him aware that he was infringing my
patents, but I went no further ; I found he was perhaps damaging me
to the extent of £500, but that it would have cost me £3000 to pursue

liim : so I kept the balance in my pocket.

Mr. Macfie.—Did a patent law bring into existence your famous

steam-hammer 1—No, not so far as I was concerned with it. . . .

Lord Eosse spent a considerable sum of money in making his large

telescope, did he not ]—Yes, it was a hobby of his, and he rode it with

great zeal and wonderful success ; but for a man in his position it was

not so very costly a hobby, although a most noble one.

Mr. William Marwick Michell.—Mr. Mellor.—Was this paper

never published before this year ]—We began in the year 1857 to pub-

lish the abridgments in classes. Were they issued periodically]—No; as

soon as the book could be completed it was published. Are they adver-

tised 1—No ; that is a great disadvantage under which we labour ; more-

over, booksellers have no interest in selling them, because there is no trade

allowance. There is no publicity given as to the nature of the publica-

tion 1—No.

Cliairman.—But they are advertised in The Commissioners of

FaUiiLi Journal, are they not 1—Yes.
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Mr. Mellm:—But the general public do not read The Patent Jour-

nal ; if they were advertised in The Times it might be an advan-

tage to the public, might it not 1—Undoubtedly. What is the price

i)f this publication?—It will be issued at 4d. weekly; that will be

about the cost price of it. Do you think that the sale might be very

considerably extended among that class of persons interested in this

question, if the publication were advertised 1—I am certain that would
be the case. . . . Do you advertise in the Gazettes, which are Govern-

ment property, and in which advertisements- can be inserted by the

State for its own advantage at an almost infinitesimally small cost 1—
No ; with regard to advertisements, we can insert what we please in

our own publications, but beyond that we are in the hands of the

Stationery Office.

Mr. Macfie.—Is there any oversight of the institutions that receive

them to make sure that they bind them, and fulfil the conditions which

are requisite, in order to make those valuable publications available to the

public 1—I am sony to say that we have no officer to do that. ... In a

particular free public library, which I have in my mind's eye, I remem-
ber there was some unpleasant expression that the institution was sub-

ject to considerable expense for the binding of such a large series ; are

you aware of such cases 1—That would be the full grant, and perhaps

that might be Edinburgh, because the offer of a complete set of the

Commissioners' publications has been made several times to Edinburgh,

and in each case it was understood to be the question of expense that

prevented the acceptance of the offer. ... If a full set were granted

to an institute, how many volumes would they amount to altogether 1

—About 2700 volumes, and they would be worth nearly £2600, that

is to say, the cost price of printing and paper. What is the circulation

of The Patent Journal ?—The number printed of The Commissioners of

Patents' Journal is 500. How many are soldi—It can never be a ques-

tion of profit, because the publications are all issued at cost price, and

we give away a large proportion. A man comes in, and says, " I want

the present number of The Patent Journal. He pays 2d. for the

Journal, and takes it away with him. It would be very difficult to get

at the number of them sold. ... It would show that 100 or 200 were

the most that were circulated among the manufacturers of this country,

would it not 1—The circulation would naturally be limited, because it

is principally a dry list of applications for patents, provisional protec-

tions, etc. The only persons interested would be patentees and patent

agents, and some manufacturers.

Mr. Robert A. Macfie, a Member of the Committee.—I believe it

has occurred to you that some substitute which avoids the disadvan-

tages of our patent system might be adopted in lieu of that system 1

—

The advantages expected from patents are various ; and I think they

might be attained in other ways. I would suggest that there should

be greater facilities afforded for the voluntary recording of inventions,

and for the official publication of any such that may appear to be worthy

of that honour. That would give persons who are entitled to it the

honour of priority, and gratify the impulses that well-ordered minds



420 Commons Coimnittees Report, 1871.

feel to communicate what they believe will be beneficial to their fellows,

while it would suit, in a way that patent monopolies do not, the case

of amateurs, to whom often valuable thoughts occur. I would see no

objection, on principle, to carrying out beyond that a system of certifi-

cates of merit; and, further than that, I think we might introduce

medals, which, in various departments of life, are found to be esteemed,

and to form a valuable impelling power. At all events, they are a

satisfaction to the mind of persons who render services to the public

;

and the granting of them affords satisfaction to the public, who enjoy

the benefits of such services. Beyond that, I think that in cases of

distinguished merit, that is to say, in the cases of persons who contri-

buted largely to the benefit of their fellows by introducing important

improvements, there might be a more distinguished honour conferred

by the Queen. For such cases as would be influenced by money consi-

derations, I would have a system of State rewards of a pecuniary kind.

Mr. Andrew Johnston.—^Your answer contemplates the abolition of

patents, does it not?—I would greatly prefer the abolition of patents.

I believe that the advantages of patents, as a means of stimulating

invention, have been greatly exaggerated, and I am encouraged to that

conclusion by what I have observed on many occasions, in various

quarters, while investigating the principle and the working of patents
;

persons who were at first in favour of the monopoly system have ceased

to hold that view, and formed opinions unfavourable to the continuance

of any system of that kind. . . . What do you understand by the

word " manufactures," which is an exception in that Statute ?—I have

examined the subject to which you refer, and of course my opinion

cannot be the opinion of any one to be ranked as a lawyer, therefore I

give it with considerable diffidence ; but it seems to me that the word
" manufactures," as Mr. Coryton maintains in his book on the Law of

Letters Patent, means a vendable or useable article, and not what we
would call a manufacture, that is to say, a process of manufacture. . . .

The words " mischievous to the State " occur in that Statute ; what
have you to say on that subject. ... I think that an individual patent

is mischievous to the State, for it drives away manufactures from our

country, or it burdens them with heavy royalties. Do you consider

that trade is generally inconvenienced and embarrassed by the system

of granting patents 1—I am certain it is. You think, I presume, that

prices are raised in consequence %—That is very frequently the case

indeed ; I should suppose it is the general rule ; that is to say, that

the prices are kept on a higher level than they would be if the

inventions were known and practised without liability to the payment
of royalties. I might illustrate that by the case of copyright. In the

old laws of copyright, there was a restrictive power vested in certain

parties in England and Scotland to reduce the prices of books if they

were too dear ; the idea in ancient times was that you enabled a person

to produce an article cheaper by granting him a monopoly. It was never

supposed that patents would be tolerated that interfered with that

principle
; at all events the public interest was the main consideration,

and the public interest undoubtedly would be sacrificed if the patent

kept up the article at a higher level than that which, without a patent.
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it would occupy. You consider, I believe, that processes of manufac-
ture are not within the intention of the original Statute %—I quite be-

lieve that is so from the words of the Act of Parliament ; and Mr.
Hindmarch in his book says, " It was long doubted whether a mode,
method, or process of itself, and apart from its produce or results, could

legally be made the subject of a patent privilege," but the growing
tendency seems to favour the system of patenting, which is a departure

from that construction of the law. Will you be kind enough to develop

more fully your idea of the system of rewards which might be substi-

tuted for patent monopolies]—I endeavoured to do so in a scheme
which I developed some years ago, and which I can, perhaps, not do
better than repeat here. " 1. The Patent Office to be turned into an
office for recording inventions. 2. (Forms for specifications to be fur-

nished gratuitously.) All specifications to contain certificate that the

inventions promise to be useful, and are believed to be new, from three

persons familiar with the trade chiefly concerned ; one of M'hom, if the

inventor is an employ^, to be his employer. 3. These specifications

to be registered. 4. Any time after an invention has been tried and
proved practically useful, a fact to be duly certified, the inventor to be

allowed to claim that the invention shall be reported upon. 5. A chief

commissioner for inventions shall appoint one or more examiners for

this purpose, whose duty it shall be (after, if needful, first visiting the

scene of operations and conferring with practical manufacturers) to re-

commend, if they think it worthy, classification for a reward, prize, or

certificate of merit. 6. Once a year, the head of the Invention Office,

with the help of an adjudicatory committee, who shall form an inven-

tion commission, shall classify the several inventions that have been in

the previous twelve months certified as having been for the first time

brought into beneficial use. 7. In this classification the first rank shall

entitle to a reward of £10,000, the second to £5000, the third to

£1000, the fourth to £500, the fifth to £100, the sixth to £50, the

seventh to a gold medal or value in money, the eighth to a silver medal

or value in money, the ninth to a bronze medal or value in money, the

tenth to a mere certificate of merit," without anything more substantial.

Then I thought that the whole amount of those payments would not

be very great, or seriously burden the Exchequer ; but in case of an

apprehension that in any year they should be an unduly heavy tax, we
might fix a maximum of £200,000 per annum, or any other sum that

might be agreed upon ; I would not object to its being larger. I

thought the adjudication of those rewards should be an act of the

Government by the action of persons selected by the inventors them-

selves, or by scientific persons independent of the Government, so that

there might be no favouritism or political bias. Another modification

very much simplifying that system had occurred to myself, which

appears also to have occurred to the Honourable Member for the Uni-

versity of Glasgow, which was this, to fix a maximum valuation to an

invention, and to resolve that as soon as the royalties paid, of which a

record should be kept by the patentee, amounted to that maximum, it

should be competent for some person, in the interest of the puljlic or of

any manufacturer concerned, to inquire whether this maximum had
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been paid, and then after full proof that it had been paid, without any

further process the invention should lapse. For instance, if Mr. Bessemer

were the patentee, and it were ascertained that the expense of bringing

his patent into effect had been £20,000, we might say, " That is a very

exceptional case, he is entitled to have, we will say, £100,000," and

as soon as he had received £100,000, then the payment of further

royalties should cease. A very great part of my object in this was to

enable the British manufacturers to compete with their rivals in foreign

countries who frequently do not pay royalties at all, because there are

no patents existing in the countries from which the competition pro-

ceeds. The second part of your answer seems to contemplate the

retention of the patent system, but let us confine ourselves for the pre-

sent to the suggested abolition of patents. Do you suppose that the

Treasury would ever consent to voting £200,000, or any such sum, to

commissioners who were appointed by inventors %—The Treasury might

have—if they thought necessary, but I do not think it would be neces-

sary—a veto so as to prevent any extravagant grant, or to correct any
seeming error. Do you not think that the Chancellor of the Exchequer

would exercise that right pretty freely %—My belief is, that if we gave

£200,000 to the inventors, we should do all that is required in order

to stimulate and reward invention, and if we introduced that system,

just as we introduced the system of patent monopoly, other countries

would follow in our wake, and the remuneration received by the inven-

tors would be very much larger than that which they now receive,

while the burden of each particular country would be much less than

it is now, especially in our country. I mean the burden caused, first,

by the payment of royalties to inventors ; and secondly, by the hin-

drances to the development of trade, the perfecting of manufactures, and

the cheapening of articles of consumption. Now, supposing the patent

system is not abolished, what alterations do you suggest in it % You have

told us one which seems to amount to a limitation of the gross amount
of royalties to be received by any one patentee to a certain sum. You
might pursue that subject with regard to compulsory licenses, might

you not]—You must connect compulsory licenses with the limitation

of a maximum, otherwise the holder of a patent might refuse to give

any license at all, and declare that he had never received the maximum
amount contemplated during the fourteen years that the patent was in

existence. My ideas here run in the track of other witnesses who have

been examined before this Committee, namely, Mr. Grove, M. Schneider,

and Sir William Armstrong. I understand that the principles on which

they would exceptionally grant patents, if continued at all, are some-

thing like this : That it should be obviously politic, with a view to the

public interest, to grant a particular patent ; and, in order to ascertain

whether it would be politic, that it should be taken into account and

proved that the grant of the patent would be really the facilitation of

an improvement, and a help towards the introduction of something

new and usefid. , . . There should be some ratio between the value

of the patent to be granted and the merit of the invention, and the

value of the service received by the public in cheapening the article,

the introduction of a new trade, and the labour and cost that had been
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expended upon trying and testing and introducing the thing. More
than one witness has given his opinion before this Committee against

the necessity of compulsory licenses, on the ground that things will

always find their level, and that it would be the interest of patentees

to grant licenses at such figures as will induce the manufacturers to

oome to them for licenses. Now, can you state with confidence an
opinion contrary to that ; have you heard to any extent of licenses

being refused by patentees 1—Yes ; I could read a letter received by
myself from a person in whose own works mischief of a very serious

kind arose from that. The person to whom I refer told me that in a
sugar-house where he carried on business, he and his family were pre-

cluded from the use of a very important invention in the sugar trade,

because the exclusive right to use it was conferred on a sugar-house in

Hull, and another sugar-house in Liverpool, and the country witKin a
certain radius of those places. He became excluded, and therefore he
could not adopt the improvements that were found necessary in order

to compete with his neighbours in the trade, and the result was that

he wa.s ruined. Since the evidence given by Mr. Bessemer, a party

has told me that, though he did not absolutely apply, he felt the pulse

of Mr. Bessemer for a license under his invention, and the license was
not granted. A member of the House of Commons tells me that he
never grants licenses in his branch of manufacture, which is chiefly

agricultural machinery. I could read to the Committee another case.

Mr. Piatt, who is a member of this Committee, but who is not present

now, on being asked in giving evidence before the Commission of 1862,
" Are there not some large manufacturers Avho like to keep the mono-
poly of a patent in their own hands, who obtain money and go on
manufacturing without granting licenses to others?" answered, " Yes."

But in connection with that, 1 will refer to what Mr. Newton says

:

he says he has known cases where, though licenses were not absolutely

refused, they were frequently so excessively dear, tliat the price acted

practically as a refusal. My own experience touches on the point in

this way
;
perhaps you will allow me to go back to the experience of

the firm with which I was lately connected. When my grandfather

entered into business, the credit given on refined sugar was twelve or

fourteen months ; the result was, that the turning over of capital was
very infrequent, and the margin was required to be large. Now the

principle of that manufacture, as of most others, is a rapid and frequent

turn over of the capital, and the consequence is that a very small profit

arises on each margin, and it is the number of those small profits on

margins that make the gain at the year's end. In an extensive manu-
facture like that of grinding com or refining sugar, or I may say the

manufacture of iron, a very small margin is all tlmt can be calculated

upon, and all that, as a general rule, is received. I find that the

demands of patentees are very much more than those occupied in the

manufacture in which I am myself engaged would be thankful and
delighted to have guaranteed to them as a sufficient remuneration.

Many years ago, about 2s. per cwt. was asked of us for the use of a

patent invention. . . . With regard to the United States, what I con-

sider the highest authority (I may not mention his name) says, with
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reference to this subject, " The two questions of patents and custom

duties go hand in hand ; we are a Uttle more consistent than you ; we
keep them both, while you admit free trade and keep patents

;

" then

he says, " I assure you that no sound head would ever entertain the

idea of introducing with you the American patent system
;

" that is

the opinion of a gentleman who is quite conversant with the system

in its practical working in the United States.

Mr. Andrew Johnston.—Your researches have led you to imagine

that any countries that abolished patents would compete at a very great

advantage with those which did not abolish patents, I suppose 1—Under
free trade it is quite clear they may do so in foreign markets ; but even

in our own markets the case of Mr. Bessemer's invention very clearly

proves that ; that has been introduced by M. Chevalier as an illustra-

tion of the injury done to France by the existence of a patent law.

As an English invention can be patented in France and cannot be

patented in Germany, the German manufacturers compete, in that case,

very favourably with the French manufacturers, do they not 1—Yes.

... I agree in the opinion very clearly expressed by the Honourable

Member for Oldham, that the abandonment of the patent system in

one or two important countries would necessitate the abandonment of

it in other countries if they are to keep up their heads as manufacturing

countries. What do you think has been the operation of the patent

law with regard to the interests of workmen 1—There has been great

misconception and misrepresentation about that. The number of

patentees who are workmen may not be one in ten ; but supposing it

were one in three, it must be a very small number of thousands of

persons in all. For the sake of that small number of thousands of

persons, all the other workmen of the kingdom are injured in two or

three ways. First, if it limits trade, as I believe it does, the patent

system deprives many working men of employment, and the means of

earning a livelihood. Secondly, if there were no patents, persons who,

being employed in manufactures, become acquainted with the newest

processes, men who had the reputation of being always abreast or ahead

of their fellows, would really get an advance of wages in those estab-

lishments for the sake of the retaining of their services, and if they

did not do so they would be offered higher wages by rival manufac-

turers both in this country and elsewhere, in order to obtain the bene-

fit of their experience of the improvements of which they became fairly

cognisant. But workmen are affected injuriously by patents chiefly in

this way, that patents, as a general rule, keep up the prices of articles

at a higher level than would be the case if there were no patents

granted. The effect of invention is to cheai>en commodities, but the

effect of patents is to prevent invention from cheapening commodities

for a given time. The working class are the great consumers of all

commodities, and they must suffer far more than any other class, if I

am right in believing that patents prevent the lowering of the prices

of commodities. . . . The marvel to me is, that the cases in which it

is alleged that the secret of a manufacture has been kept are so very

few ; indeed I do not remember any cases except those two which Mr.
Bessemer referred to. If there were such we should hear of it. It
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must be some article of sale ; it could hardly be machinery, because

everybody must see machinery ; it must be some perfect finished pro-

duct. We never hear in a shop of an article being made by some pro-

cess that no one knows of. I repeat, if there were such inventions, we
must hear of them in the nature of things. Manufactures are often

endeavoured to be kept secret to a great extent, even though the pro-

cess is patented, are they nof?—No doubt, but manufactures are now
conducted on so great a scale, that there are no such things as secret

works. A manufacture in which there are 100 men employed, cannot

be kept secret. . . . Do you think that there would remain con-

siderable stimulus to inventions in the absence of patents ?—No doubt

there would. Having been engaged all my life in manufacture, I

always thought it desirable to improve my processes to the utmost. I

suppose in carrying out any great invention, in nine cases out of ten it

is necessary to call in the assistance of a number of hands to perfect

iti—Yes. And those hands become aware of the secret, such as it

isl—I believe it is impossible to keep such things secret. . . . But
how would you choose the adjudicators %—There are various ways of

choosing them, but I could conceive the Societies of Arts, the Cham-
bers of Commerce, the Board of Trade, the Agricultural Societies, the

Shipping Associations and such like of the kingdom, might each appoint

one adjudicator, or they might collectively appoint three or four of

them, and those three or four parties, duly paid by the State, should

decide yearly with regard to the distribution of the Government grants.

To them also I would leave the appropriation of the State honours,

which I believe will practically prove a greater stimulus and a more
valuable gift to inventors than mere money. I speak for myself, and I

know very well that what one man feels almost every other man he

meets with feels. A ribbon, or a recognition by the Queen that I had

served the public, I would rather have than thousands in money. A
working-man having a certificate or a medal over his chimney-piece in

sight of his wife and family, would be a prouder, a better, and a

happier man than if he was the mere recipient of money that had been

levied on his fellows. You said you would not have inventions

rewarded until they had been proved useful ; how long after the inven-

tion had been registered would you consider sufficient %—As soon as it

would be seen in successful operation by the Commissioners, or some

person appointed by the Commissioners, I think rewards should be

granted; but taking one's-self as a specimen, if I were a successful

inventor, I would prefer the postponement of my reward, because I

should know that the longer it was postponed the greater would be

the proof of utility. I suppose that any pecuniary reward would be

in the nature of a single sum, and not an annual payment?—I would

prefer a single sum. ... I would like to call the attention of the

Committee to the change that has taken place in the manner of con-

ducting business more particularly than I have already done. I believe

now that the competition between one manufacturer and another in

our country, and between British manufacturers and foreign manufac-

turers, is much more keen than it used to be, and that profits, as a rule,

are very much less, so that a burden that could be conveniently borne
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in the olden time can no longer be borne now conveniently. Further,

that the system of introducing patents into use is much more thorough

than it used to be, and the means of charging royalties is much more
developed, so that there is an absence of that freedom which for-

merly used to exist when also the number of patents was comparatively

small. The number of patents, as we know, under the present system

is very greatly enlarged. ... In the works I have been connected

with, I do not think a single workman ever turned his mind to

inventing. . . .



427

EXTEACTS FROM COMMONS' EePORT OF 1872.

Mr. Alfred Vincent Newton.—The patent agents are generally

agreed that there should be a real examination at the outset. . . . This

examination should be for the benefit of the applicant. ... I agree with

the American system up to a certain point, but it is carried to such an
excess that it comes to be an evil. ... I should like to lay before the

Committee a letter which I received, in answer to one of mine, from
Mr. Mason . . . formerly a patent commissioner. ... It is from the

legal firm of which Mr. Mason is now a member, and is in favour of

the present system of examination. " Washington, 21th March 1871.

Dear Sir,—In reply to yours of the 10th inst., asking our views as to

the wisdom of providing by law for the preliminary examination of

applications for patents, we have to say that long experience and
observation have only strengthened us in the belief that such exami-

nations are of great utility both to inventors and to the public. . , .

Invalid patents are doubtless sometimes granted, and meritorious

applications sometimes rejected ; but such cases are exceptional. In
most instances the final result of these examinations is satisfactory to

the parties interested. They prevent the issuing of vast numbers of

invalid patents. They protect the public from many impositions.'^ . . .

We have at present, 1 believe, no means of examining satisfactorily

with regard to novelty. The only way is to build up the system, and
that slowly and surely. . . . We need not scrutinise so closely the

applications, because the public will assist in doing that, if they have

Jair opportunities. . . . You think it would be better that some patents

should be granted which ought not to have been granted, than that

there should be (jiiasi litigation on the question of the granting of those

patents ?—Yes, certainly ; there is no absolute necessity that the law

officer should have anything to do with these oppositions, because the

examiner would do the work perfectly well, seeing that it is not a

lawsuit that we are considering; but directly you come upon open

documents and the questions become complex, then I should most cer-

tainly say that there should be some one qualified as a judge to con-

sider the matter. Is it your opinion that persons to whom patents

have been granted should be bound to grant licenses 1—Yes, it is. . . .

The lower the royalties can be put the better it is for the patentee,

and consequently for the public. . . . The royalty ought to be such

that another manufacturer shall be able to afford to pay the license,

and to obtain a reasonable profit on his manufacture, and to sell that

manufacture in the market at the same price as the patentee sells at.

... I have advised clients that if they can prove that they offered a

reasonable sum for the royalty, and it was refused, then they should

meet any charge of infringement by paying into court that sum of

money. I have felt that a jury would award it. ... I will take as

my example the sewing-machine case, or rather a series of cases on
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Judkins' patent. ... On the strength of that success, Mr. Foxwell

commences in the Vice-Chancellor's Court 134 actions, and an applica-

tion was made to the judge to combine them, in order that the merits

of the case might be tried on one, two, or three representative cases.

This application was supported by an affidavit made by the solicitor

for the defence, which stated that he estimated the costs of the pro-

ceedings then in hand at £134,000. ... If the system which I pro-

pose had been in force, then the whole cost of that inquiry would

scarcely have exceeded £50 ; the badness of the patent would have

been brought to light in limine, and the plaintiff could not have taken

a step towards bringing those suits. . . . We applied for a patent for a

churn, and that patent was opposed by a firm who always opposed

everything relating to oils and fats ; I do not remember the form of

the title, but certainly on the face of it, it would have carried an in-

vention for improving the treatment of oils and fats ; that is what we
call a blind title, it was a title sent to us from the United States. . .

There are patents granted now, occasionally (some have been stopped

of late years), which are certainly not the proper subjects for patents.

. . . Where an inventor is capable of supplying the whole market in

his own works ; if he is not capable of doing that, then I think the

public ought to be allowed to work under his patent. , . . Only if it

is a new manufacture altogether that he has introduced, and he can

supply the whole trade, then no case can be made out for a license.

. . . Should the head of the Patent Office, in your opinion, be em-
powered to fix royalties ?—Yes, to fix the terms generally on certain

principles. . . . He should hear evidence. . . . Would not that

multiply imaginary oppositions 1—That is the present practice, and the

oppositions scarcely exceed thirty in a year. ... I should like to see

the creation of a little more inducement, for under the old system

there were about 250 oppositions, I think, and they were all of that

class. The advantage of that is, that the Patent Office would then

obtain information from sources that they cannot get it from now.

Persons from all parts of the country might oppose [grants] and the

expense would be trifling, and it ought to be trifling. . . . Take
the position of a manufacturer, one man would say that he is

perfectly capable of supplying the whole market, and so he is if

he puts the price at an unreasonable figure; on the other hand,

if he reduces the price, and puts the royalty at a low figure, he is

incapable of supplying the whole market; now who is to be the

judge of that difficulty 1 ... It is all very well for a man to say

that he can supply all the demand if he charges an excessive price

;

but then if it is an article which there may be an unlimited demand
for, such, for example, as a hat, it is quite out of the question for a

man to say that he can supply the whole market. . . .

Mr. Macfie.—You and your father, and in fact your family, have been

for a very long time connected in a very prominent way with the whole

of the patent business of the country, have you not ]—Yes. You and
your father together have edited a repertory of inventions called " The
Journal of Artsi"—Yes. And you have acted in a considerable

degree, or practically, as solicitor to persons engaged in patent matters']
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—Yes. Will you be kind enough to tell nie this ; I will allude to two
very trifling inventions of my own that have never been patented

:

first, I invented and daily use a double bootjack by which I can take

off one of my boots, and then without ever taking the boot out of its

place, I can take off" the other boot still standing on the bootjack.

Again, I invented another thing practically convenient, although very

small, which gives you the power of knowing by putting your hands
behind your back, which of the two ends of the braces is the right or

the left ; do you consider those matters patentable %—I should prefer

to see them before I answer the question ; if you put an eyelet hole

into the leather of one brace, which had no other use than to decide

whether it was the right or the left hand brace, then I should say that

that would not be patentable. But matters as small have, however,

been patented 1—Yes. And those small matters generally affect a very

large number of trades, and a very large number of persons engaged in

business, do they not %—There was a patent for indicating which of a

number of telegraph wires was the defective one ; it was by twisting

some thread round, or something of that kind ; that was a good
subject for a patent, but the brace invention I think is not patentable.

We will suppose my double bootjack to be patentable. Now, patents

of that character generally affect a great number of persons ; that is

to say, sellers of bootjacks or bootmakers in all parts of the kingdom]
—It may possibly do so. Now, suppose that an invention of this

kind was made at Sligo or Sligachan, or some other distant part of the

United Kingdom, what is the process which the inventor goes through

in order to secure himself patent privileges ]—He applies for a patent

by depositing a provisional specification, and when a certificate is

obtained from the law officer of the Crown, he gives notice in due

course within four months from that time that he intends to proceed.

What does he do if he lives at Sligo, or some other remote place ?

—

He does it through his representative in London. He corresponds

with a patent agent like yourself?—Yes, he corresponds with a patent

agent, or a friend ; after notice has been given to proceed, he waits

twenty-one days for opposition, and if no opposition is entered, he then

gives notice to seal the patent. The patent being sealed, it is at his

option then to deposit the complete specification any time within six

months from the day on which he applied for his patent. Does he

require, or is it the custom for an applicant for a patent to come up to

London and see his agent %—No ; there are a great many patent

agents in the provinces. In case of opposition, is he forced to come

up %—It is more usual than not for the applicant to do so, but it is not

necessary. In case there is no opposition, what is the amount of

money that an applicant has to pay for obtaining a patent \—The
average cost of a patent is £45. . . . Do you contemplate that he manu-

factures the article himself, this poor man in Sligo or Skibereen,

making as many bootjacks as will supply the United Kingdom and the

export demand ; is it probable that he would do that %—He mighfc

very probably go to a bootjack manufacturer and say, " This cost me
£50, and I will sell it for £100; " then I think he would make a

good bargain for such a trifle. Then he has to come to London, or to
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some distant place, in order to fall in with this bootjack maker %—Yes.

And he sells his patent for £100 to the bootjack manufacturer, and

after that the bootjack maker has a right to debar every other boot-

jack maker from making a similar article %—Yes. In other Avords, for

this £100 every family in the United Kingdom is deprived of the power
of having the facility of such a bootjack ?—Yes. That is to say,

unless they choose to pay a monopoly or famine price to this one

manufacturer %—There we are at issue. If you give a man the sole

right to manufacture, then you will be almost certain to get the thing

sold at a cheaper rate than if everybody could manufacture it. Is that

according to your experience ?—That is according to my experience.

I thought sewing-machines were cheaper after the expiry of the

patents %—Yes, they are immensely cheaper ; but then you have to

consider this with regard to sewing-machines : the trade was a new one,

it had to be created, and the only competition that could and did in

the first instance arise, came from rival inventors, who had to incur

heavy initial expenses equally with the first introducer. It was skill

and capital mrsM!< skill and capital ; and efiiciency of action rather than

price was the point looked to by the public. When the trade seemed

likely to grow very large, there was an enormous capital invested in

the manufacture in the shape of machinery, and this tended to

strengthen the monopoly. Then those manufacturers sold at a high

price, in order to recoup themselves for that outlay, and only when
strong competition was met with on the falling in of the early patents,

and later inventions being ready to come to the fi'ont, did the price

come down. . . . The Wheeler and Wilson Company expended on

their trials to obtain a button-hole sewing-machine one hundred

thousand dollars ; and an equal sum has been spent by other houses,

but without entirely satisfactory results. The harvesting machine

trade offers a similar example of costly tentative experiments in this

country. But suppose a sewing-machine is patented now, what a man
would do, supposing it is superior to every other machine in the

market, is this : he would put it at a fraction lower than the cheapest

that he has to compete with, and he would be able to do that, because

he would say, " I know that is a good machine, and I will put an

amount of capital into my trade, so that I can make that machine by

machinery, and so long as I can sell it at a low figure, I shall not be

interfered with." That is the principle on which manufacturers

work . . . The power given to the patentee is to exclude com-

]">etion, is it not?—The power given to the patentee is to exclude

direct competition with himself. It is to prevent any one else from

manufacturing the article which he has patented ?—It may be a new
article of manufacture. That brings us to the first principles ; the

original language of the Statute of Monopoly is, that patents shall be

given for new manufactures ; what is the meaning of the word " manu-
facture " in that statute %—It has a wide meaning ; it means either the

machine that produces, or the thing produced. But has it not been

held to mean the article manufactured, something tangible ?—I daresay

that was the original meaning. That has now been extended, has it

not 1—Yes, and very properly so. I have here a certain little matter
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v> liich was once exclusively manufactured by the French ; but during

the war the whole of the material that was imported into England
was used up. An attempt was made to manufacture it in England,

and the thing utterly failed ; a machine was, however, invented for

producing the article. That is Milan cord {producing a sample). That
puzzled all the manufacturers, simple as it looks. It is used by
upholsterers, and it is silk with a filling of cotton. They could not

get any more duriftg the war, and a working-man set to work and pro-

duced a machine, which yielded the result which I now show.

Mr. Hoioani.—Did he obtain a jDatent for the machine or the pro-

cess \—He obtained a patent for the machine ; the fabric was per-

fectly well known. That manufacture of cord would have been

extinct, for a time, if it had not been that this man recovered the

mode of producing it,

Mr. Macfie.—Are the Committee to understand you to assert that,

in the absence of competition, articles produced would be cheaper than

in the presence of competition ?—Yes, under some circumstances cer-

tainly. I would have thought that the general principle on which a

person favoured with the absence of competition proceeds was this : to

get maximum prices, and to get as much out of his monopoly as he can
;

is that not so 1—Yes, but you must take the word " competition " not

in its broad sense, but in its narrow sense ; that is the difference

between us. Now to pursue my illustration about the bootjack ; a

person at Sligo sells to some bootjack manufacturer his exclusive

privileges ; do you expect that this bootjack manufacturer would be

able to manufacture enough of that article to supply the whole of the

United Kingdom, and also to supply the export demand ]—No, not if

it is good for anything. Then you contemplate that he sells his privi-

leges, or grants licenses, to a great number of persons ?—Yes. And
he may, in consequence of that, derive a very large income 1—That is

an assumption which may be quite correct. If he licenses every other

bootjack maker in the kingdom, and gets a royalty on the bootjacks

that are made, he cannot but derive a very large gross income 1—No
doubt ; but then that assumes a case that never could occur ; besides,

we do not know the merit of this bootjack ; it might be worse than

many others in the market. But any article affecting a trade which

is very extensively ramified must be made by a very large number of

manufacturers, must it not]—Yes. And if each of those manufac-

turers takes out a license, the aggregate amount derived from them
must be very large 1—Yes. Many times the £100 which you have

told us would be the entire remuneration of the original inventor 1

—

Yes; but the man who pays the £100 has something more to do than

to grant licenses ; he has got to induce men to take licenses, and for

that labour the royalties repay him. Again, one of these licensees

may see his way to embarking largely in the bootjack manufacture.

In that case, instead of paying royalties, he may perhaps by a single

payment secure the right to manufacture; then by sinking say a

capital of £10,000 in machinery, he will be enabled to reduce the cost

of manufacture, and thus secure a monopoly, giving at the same time

the advantage of a reduction of cost to the public, as the price of his
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monopoly. ... A very recent case, in which the applicants for a pro-

longation were ready to prove the practical value of their invention,

and that they had already expended the enormous sum of £250,000

in bringing their invention into public notice, was also stopped on the

opening of the case by the fact transpiring that a French patent, taken

after the date of the English patent, had been allowed to lapse by
non-payment of the annual tax. This, it was presumed, would give

the French an advantage over the English public, by enabling them
to use the invention free of patentees' royalties, while the fact was

ignored that, had no French patent been obtained, the pretext for the

refusal to entertain the prolongation case would have had no existence,

and yet the state of the case with respect to the public of the two

countries would have been the same. . . .

Mr. C. William Siemens, F.R.S., D.C.L.—Perhaps, for the sake of

putting the facts on record, you will be good enough to name some of

your more successful patents ]—There was one for a steam-engine

governor ; another for a water meter, which has been generally

adopted ; then there was a patent for regenerative furnaces, a process

in steel and iron making ; and then there was another class of patents

relating to telegraphic apparatus, and the modes of constructing cables

and land lines ; these being for the most part joint inventions between

my brothers and myself . . . Had you endeavoured to obtain patents for

any of those inventions in Germany ?—I had and have since made a

few applications, but they had been generally unsuccessful. ... I applied

with my brother for a patent for regenerative furnaces, and it was
refused because, in the Middle Ages, stones were heated and thrown

into the cellars of town-halls or other public buildings, in order to

warm them, and that was considered a suflficient ground for refusing

my application. . . . The final adoption of their use in Germany is to a

great extent owing to the fact that German manufacturers come over

to this country and see the working of them in my case, with intro-

ductions from myself They go to the works where the invention is

applied, and they make an arrangement with me to apply it to their

own works. ... I have mostly given licenses, and to those who have

been first in the field I have given special advantages, for the aid they

have thus rendered me. . . . My system has been to grant licenses on

moderate royalties, and the result has been that I have so far escaped

litigation. . . . Patentees are j^ressed hard occasionally to grant what
are called exclusive licenses. If the law made it compulsory to grant

licenses to all bona fide applicants on reasonable terms, I think that

would be a benefit to the patentee, and a protection to the manufac-

turers as well as to the public. ... I would draw a very broad dis-

tinction between an idea and invention. An idea can be conceived

without labour, and without investment of capital, but an invention is

an accumulation of ideas and contrivances to make a process succeed

;

and if an idea could be found capable of being extended into a practi-

cally useful process, I think it would be to the public interest never-

theless to give it to a willing patentee to develop it ; he would be like

the foster-father or protector of an infant, in which light we may
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regard an idea from which a useful invention may be developed, . . .

You distinguish between protection and the granting of a patent 1

—

Certainly, because a certain time must intervene between the two acts.

. . . Six months intervene. . . . Perhaps it is as long a time as it is

convenient for the public to be in a state of uncertainty, but I would

make a suggestion to the effect that a patentee should be allowed to

add to his final specification from time to time, because it is impossible

within the short space of six months to develop an invention in all its

applications, and it generally happens that the final specification is an

imperfect document, and the patentee is obliged to take out additional

patents for improvements, which swell the number of patents enor-

mously. . . . There is an objection felt to the multiplicity of patents

on account of the difficulty of recognising and classifying them, and
there is the further objection that the supplementary aj^plications do
not contain always distinct novel ideas ; which gives rise to a class of

patents of a doubtful nature. For instance, the mere application, say,

of a furnace to a particular purpose may be regarded by some as an

obvious thing, and by others as an independent invention, for there

are always some particular appliances necessary to make an invention

useful for such and such a purpose. ... It is the original inventor

who makes the improvements, and he is obliged to take out a sepa-

rate patent in order to prevent others from doing so. . . . There

would be fewer but more clearly defined patents. . . . The royalty

should bear a certain proportion to those estimated advantages. . . .

A fair proportion, varying with the merit of the invention 1—Yes.

Rather than with the result, do you mean 1—I mean only with the

result. . . . You suggest an examination specially into the point of

novelty, if I rightly understand you ]—Into the question of novelty

only. . . . Should he accept the records of the Patent Office simply,

or should he accept general public knowledge also 1—General public

knowledge also. . . .

Mr. Macfi€:—By what channel was the knowledge of your plans

obtained by the Germans ]—They have generally come over to this

country and seen the invention in operation here. Then to that extent

there is an element of inequality in our patent laws, that we develop

inventions, and that the Germans, without paying you or paying any-

body, get equal advantages with the British manufacturers ]—Not
equal advantages ; but I think that a country like Germany ought to

have a proper patent law. It is one of the questions regarding the

law of nations that has not been fully dealt with ; it has been dealt

with only in regard to copyright ; but it should be so dealt with also

with regard to the patent law, so that all civilised nations should grant

patents on similar terms. Mr. Bessemer took out patents, which arc

of great value to him, for inventions that were of great value to the

public in this country ; had he any patent in Gcnnany ?—He was re-

fused a patent in Germany. ... It was used by Knipp before the expiry

in this country of Mr. Bessemer's great patent, was it not %—Krupp
uses it now, but I am not aware when he commenced the use of it.

At all events he derived the use of it through the applications made
in this country, and the experiments made and published in this

VOL. II. 2 e
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country. Do you happen to know how much per ton Mr. Bessemer

charged for the use of liis patent in this country %—I can only speak

by hearsay : it was £l and £2 per ton of steel produced for different

applications, I believe. . . . Whatever the amount of percentage, it

was a very large margin of advantage that the absence of uniformity

in the patent system, as between Germany and the United Kingdom,

favoured him with, and, in fact, it acted as a stimulus to raise Krupp
up as a competitor under very singular advantages (resulting from our

laws) with our British manufacturers ?—If he paid no consideration

he would no doubt enjoy an advantage ; but I presume that Mr. Krupj)

dealt with Mr. Bessemer as he dealt with me in adopting my patents,

in paying me an amount, perhaps not quite equal to what I should

have exacted in this country, but still a sufficient amoimt to make it

worth my while to advise him with regard to the mode of proceeding

in adopting the invention, ... It is very desirable to clear away
patents that are not of public utility. . . . We have an international

convention to regulate telegraphic matters ; and why should there not

be an international agreement for regulating patents for inventions 1

In fact, such a system, if adopted, would amount to this, that a patent

would be co-extensive with civilisation ; it would extend over Europe,

and over the United States, would it not ]—Yes ; and that would be

a desirable thing to accomplish, in my opinion. ... Is it not very

usual for persons ha\dng patent rights in this country to sell them to

second parties %—It is done frequently, I believe. Am I right in

thinking it still more frequent for persons having patent rights in this

country, and also on the Continent, to sell those that they have for

the Continent, that being a sphere where their ignorance of the lan-

guage, and the distance from us, renders it difficult for them fully to

undertake the work ]—I suppose that is the motive : it is an arrange-

ment which, I presume, does not regard the public directly ; the agent

or purchaser would have all the obligations as well as the rights

devolving on the patentee, and would have his support. Where a

patentee sells his rights, he gets, as a general rule, much less profit

from his invention than where, as in your case, he is able to retain

the working of the inventions, and the superintending of the licenses

in his own hands 1—Deservedly so, because he has less work to do in

introducing the invention in the former case. If, thei'efore, this inter-

national patent of the future is co-extensive with Europe and Northern

America, the revenues to be derived by the patentee of that vast

patent may be expected to be much larger than the revenues he re-

ceives now ; is not that so %—Very likely. The public would, for the

use of this great international patent, be the payers of a larger amount
even than that which the patentee himself received, inasmuch as a

great proportion of what is paid by the public would not reach him,

but only reach his agents or licensees ; is not that so 1—It appears to

me that an agent is necessary in this case, in the same way in which

he would be necessary to sell the produce of a certain manufacture

;

he would derive his share of profit, but still, inasmuch as the total

amount of profit earned would be increased, and as a larger section of

the general public would benefit by the transaction, I do not see tliat
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the general public would have grounds to complain. On the contrary,

it appears to me that the patentee could afford to be content with a

smaller proportion of the benefits he has to offer to the parties adopt-

ing his invention. I do not know that there is any radical difference

between you and me with regard to this point ; what I hold is this,

that an extension of the area of a patent, by having what I may call a

universal patent, involves, on the one hand, a very large extension of

the amount of business to be done, and therefore of the difficulty of

doing it, and the time required for doing it ; and, on the other hand,

a large increase of the amount of money either to be received by the

patentee, or at least to be paid by the public ; what I am, however,

anxious to get from you is this : do you think that we could not, in

consideration of those two points, eliminate the principle of a new
procedure, namely, this : that each country should buy for its citizens

its share of the new privileges so as to make one large fund, say

£10,000 or £100,000, and pay the patentee at once, so that at once

every trader might get the use of the invention, and at the same time

the patentee would have the capital in his pocket to apply to some

useful manufacture 1—My opinion is decidedly that could not be

worked out ; it is the personal activity of the patentee tlmt is the most

essential element in the success of a patent. A new invention is not

believed in by either the Government or the public of a country ; it is

only after its application that the advantages to be derived through it

appear ; therefore it would be quite impossible to fix the value of a

patent until it was fully established in practice. . . . Does it not

occur to you that that could be got over by saying that the amount of

his reward should be such, and the sureness of his reward such, in the

future, that he would feel from the first emboldened to make his

experiment, because he would say to himself, " This collective fund of

all Christendom would be so great that it would be a sufficient recom-

pense to warrant me in running the risk" %—That might possibly be

done in some cases where the result of an invention in the general

aspect of the case could be accurately ascertained, but in the majority

of cases I may say it would be extremely difficult to estimate, even

approximately, the value of a new invention until it is carried out into

general practice. I have not suggested, I think, the paying of the

money at once, or if I have, I did not mean to do so ; on the contrary,

I have always contemplated that the money should be paid at such

time after the invention has been practically in operation as the in-

ventor himself should select, so that if he felt that the longer he

waited the greater and more manifest would be the value of his mven-

tion, by all means let him wait ; have you considered that %—I think

that would be a question involving great practical difl^culties, and very

full investigations before you could adopt it, even in particular cases.

It would be surrounded with so many practical difficvilties that my
impression is it could not be realised, however desirable it might

appear in the abstract. With regard to the compulsory licenses

of which you have spoken, do you intend that those compulsory

licenses should be granted on equal terms to all licensees %—There

should be maximum terras, I think. Would it not be unfair to A. that
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B. and C. were licensed on lower terms than he is ?—I make it a

practice to benefit the early licensees by giving them somewhat better

terms than subsequent ones. But, after preliminary trials are made
by one or two licensees, you would not allow any inequality %—No,

certainly not. Should the royalty, in your opinion, be paid down at

once, or should it l)e regulated in any way by the quantity of work to

be done, so as to be a daily, or monthly, or yearly payment ]—In my
practice I have put it both ways, and I think it could be so dealt with.

It must be influenced greatly by the particular circumstances of the

case. There are cases where one payment would be a simpler and

a more efficacious method, and other cases regarding processes where it

might be preferable to make the payment depend on the extent of the

produce made by the application of the new process. Would you

allow the adjudicators of what those royalties ought to be to take into

account the probability that the invention would have been discovered

in a very short time by some one else, so as to make it a lower charge

in consequence of the simplicity of the subject that the patentee had

got a patent for, because he was the first to apply for it ]—Generally

speaking, I believe it is not an easy thing to develop an invention ; it

requires a long period of anxiety, and trial, and expenditure ; and I

think the question whether somebody else might or might not have

discovered the same thing, and worked it out, is a very dangerous one

to admit. I would not recommend that there should be a distinction

made on any such ground. Would the circumstance that the inventor

has not taken out a patent on the Continent affect in any way the

royalties that might be charged for licenses in this country %—I have

hardly considered such questions of detail ; they might be dealt with

at the proper time by the Commissioners if there were a question of

foreign competition arising. With regard to the examiners of patents

you spoke of, could you in any way suggest a plan for the interests of

the public and the interests of the manufacturers being represented
;

would there not be danger if you selected chemists and engineers that

they would feel rather that they were the protectors of the inventor

rather than the protectors of the public ]—I do not think that the

Commissioners who would examine the first application should take

into account at all the interests of the public versus the patentee ; they

should simply advise the inventor or his agent whether there was suffi-

cient ground of novelty for the grant of a patent or not, and to restrict

his application to what would be recognised as a novelty. With regard

to your own licenses, have you inserted in them any obligation on your

own part to j^rosecute infringers %—It is generally put into the license

that either I must relinquish my claim or see that nobody else uses

the invention on more advantageous terms than the licensee. . . .

Mr. Pirn.—Suppose that took place, do you consider that the

German manufacturers would have an advantage, or the reverse, under

such circumstances, seeing that they could make use of inventions

patented in Great Britain, France, and America without paying any

patent right %—It appears to me that they would be in precisely the

same position that they are in now. They go over to other countries

to see what progress has been made, and try to benefit by it, not
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always without remunerating the patentee, but frequently without
doing so. , . . Could not that protection be given to the public by
compelling all licenses to be on equal terms; that is, no patentee

being allowed to give a license to one man on lower terms than to

another]— . . . There is a difficulty I see in making it uniform. . . .

"We are very unwilling to interfere in this country between buyer and
seller. Do you not think that such matters of contract should be

left to settle themselves?— If you look upon a patent as absolute

monopoly, no doubt that might be so, but according to the view which

I hold it would rather stand in the light of a trust.

Chairman.—At all events, of a grant from the public to which the

public may attach conditions 1—Yes, it is a grant which may be guarded

by conditions in the interest of the public. . . .

Mr. A. Peel.—Did I understand you to say that the patentee should

have power to add to the final specification 1—I think it would be

desirable. Is that recommendation founded on the assumption that

the original inventor generally makes the improvements in an inven-

tion 1—Yes. Is that the fact in your experience ]—Yes, certainly.

What would you do if somebody else stepped in and made improve-

ments ]—He would be entitled to the benefit of them ; but new appli-

cations are frequently made of an invention which may indeed be

looked upon as independent inventions, but which are, more properly

speaking, enlargements only of the original specification ; and it would
be a great facility to patentees if they could add those enlargements to

the specifications. It is done so in France, and I believe it is attended

with beneficial results. Of course there would be no new claim under

this addition. , . ,

Chairman.—But you would allow the law-officers, on being satisfied

that the invention was not new, to refuse the patent, would you not ]

—If he was thoroughly satisfied that it was a frivolous application, I

would. . . . Licenses should not be granted forcibly until the patentee

has had time to develop his invention. ... If in case of a refusal the

patentee could show that he had not had sufficient time to develop his

invention, that would be a sufficient ground for the Commissioners to

postpone making it compulsory. . , . My opinion is, that the grant of

a license should always extend to the whole term of the patent, be-

cause the manufacturer taking the license would have to lay out money
for apparatus to carry out the invention, and it would evidently not

be just to impose afterwards on him, in granting him a further license,

conditions which he did not count upon from the first. ... I believe

the system adopted of checking and removing inoperative patents,

through the subsequent payments at certain times, works very

beneficially, and I would not alter it. . . . According to the French

law you pay 100 francs each year, and the patents are dragged out

because the patentee thinks it is no great sum, and I think, on the

whole, it is better to make the periods longer, and to force a decision

by a somewhat larger payment. ... I think if the system of compul-

sory licenses was adopted, and if, moreover, power was granted to add
to the specification, whicli would tend rather to shorten the length of

the privilege to the patentee, in that case there should be an increase
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of the term ; foui'teen years is really not sufficient time to develop an

important invention. Important inventions have generally proved

valuable to the patentee only after the lapse of the term of the

original patent, when he is still in possession of some patent of

improvement ; but then his right becomes rather a doubtful one, and

I think it would be more desirable to have a longer period granted

him from the first, and rather to allow the inventor to accumulate

strength in his position than to diffuse his strength over a number

of patents, . . . The term of three years seems sufficient for a patentee

of activity to put his invention sufficiently to the test, and to acquire,

at all events, the means, if he has not got them, to make the addi-

tional payment. ... If, after three or four years, there is not a

sufficient promise of remuneration, I think that the patentee had

better drop his invention. There ma}^ be cases where hardship

is involved, I quite admit that ; but inasmuch as a check is desir-

able to unburthen the public, so to speak, of a mass of unproductive

patents, that seems to be the most efficacious plan. . . .

Mr. J. Howard.—You think it would be not only to the benefit of

the patentees, but to the benefit of the j^ublic if licenses were com-

pulsory ]—Yes. Do you put that mainly on the ground that patentees

are often compelled by stress of circumstances to grant exclusive

licenses, or sell to monopolists to the injury of the public ]—Yes. . . .

But suppose the Commissioners were to fix that a certain firm or

person should have the right to use an invention on the payment of a

certain royalty, would you allow the inventor to go and make his ov/n

terms, which might be lower terms, with another manufixcturer ]—

I

think if he did so, the earlier licensee would have a right to appeal

again to the Commissioners, and say, "these terms of mine are exces-

sive;" but I would not, more than I can possibly help, interfere with

the free action of the patentee. . . . Suppose that in the case of a suc-

cessful invention, the parties bound themselves to pay certain royalties,

and subsequent inventions might render that invention less valuable,

should there not be a right of appeal to the Commissioners to revise

those terms ]—The probability is that the new invention would super-

sede the old invention, and then the consideration would fall to the

ground ; or if it is a further improvement it would bear its own share

of royalty. . . . Would you propose to devote any of the surplus funds

to buying up patents which might stand in the way of the i:>ublic,

Avhich are of such importance that it might be desirable to remove the

patent right altogether?—Generally, I believe, the continued activity

of the patentee is the best thing for the public, but there might be

cases where it is otherwise ; for instance, an improvement in photo-

graphy, where there are hundreds or thousands of people using a pro-

cess on which the particular invention in question may be only ^uA
improvement that would be understood at once ; in such a case itH
might be for the public benefit to throw it open. . . .

Mr. A. Johnston.—You say that in spite of those advantages, and in

spite of being weighted with the royalty, the English manufacturer

does compete successfully with the German manufacturer in those

cases'?—Certainly. The royalty never amounts, or at any rate should
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not amount, to such a sura as to prevent the licensee competing with

the German manufacturer. ... At present it might be said that one

manufacturer is in an unfair position in competing against another who
has an exchisive license for using a new process, and to remedy that

evil I venture to suggest the compulsory license. . . ,

Mr. John Henry Johnson and Mr. Williaii Carpmael.—

I

should think that the present provisional term is long enough. . . .

There was a very heavy case tried in the Court of Chancery, in which

the costs were £15,492; the trial lasted thirty-three days. That is

the longest patent case on record. It was the case of Young v. Fernie

;

the paraflBne-oil case. . . . The sums at stake in patent litigation are

generally large, and therefore the highest legal ability is secured.

Chairman {to Mr. Johnson).—Of course it is well known that there

are very considerable surplus funds at present, but if an objection should

be made to the introduction of these examiners that they would be

costly, would it be a good thing, on the whole, to establish a preliminary

examination, even if it involved some small additional tax on the first

application ?—We both think so, but no such addition ought to be

required.

Mr. A. Johnston.—Are you not aware that manufacturers, in treat-

ing in the first instance with a small inventor, often stipulate for an

exclusive license 1—Certainly. ... In the case which you put of a

poor inventor, it is more common for him to sell his patent or to grant

a license with power to grant sub-licenses. ... I think that the price

of patents does not debar inventors ; they can usually find capital.

{Mr. Carpmael.)—I think that a reduction in the price of patents would

increase the number of them, but not the quality. But do you

not think that a poor inventor is very often in the hands of capitalists,

solely from the fact that he cannot find money to carry out the first

cost, and that he would deal with capitalists on more equal temis if

the patent was in his possession when he went to them 1—I cannot

say that in my own practice I have any grounds for thinking so. But

is it not within your experience, that inventors of the working class

are very common, and that they part with their inventions for a mere

bagatelle, because they have not the means to take out patents %—
Very often it is so, and often they part with them because they do not

know the value o^ their inventions. Then would not the fact be, that

if patents were cheaper and easily attainable the working men would

patent their inventions, and probably meet the capitalists on better

terms. If a man has an absolute property, he can always deal better

than if he has something merely inchoate. ... Do not counsel have

to spend weeks sometimes in making themselves acquainted with

works and machinery, in order that they may explain the matter to

an ignorant jury and judge, Avhereas ii" they had to deal with a judge

and jury who knew the working of the invention, it would be explained

without difficulty ?—That would bean element in the ca.se, perhaps.

... I think you said that it was a hardship on the inventor, that liis

patent should become invalid when it lapsed in any one of the countries

abroad]—Yes; and one reason I said so was that foreign inventions,
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as a rule, are very frequently sold to English manufacturers who have

embarked very large sums in their purchases, whilst by no act of their

own they lose the patents so purchased. . . . On the whole we are

satisfied with the American system of examination. ... I could point

out cases where the same thing has been patented three or four times.

... I certainly would not dispense with the present power of the

Privy Council. Those powers have been very useful, and very judi-

ciously exercised. Prolongations of patents are by no means easy to

obtain ; they have been granted in cases where there would have been

otherwise a great hardship. Do you think that they are not obtain-

able with sufficient ease %—I have been sometimes unsuccessful myself,

but I should be sorry to say that. There is no substantial reason to

complain, I suppose 1—No, speaking generally, I think not. . . .

Mr. Macfie.—With regard to the cessation of patents in other

countries, when a British patent terminates. I think you stated that

the patent terminated in the United States. At all events, with the

termination of the original English term 1—Yes. ... Is that so in

the case of natives of the United States as well as Englishmen 1,—

I

believe that if a native of the United States takes out his English

patent first, that is so ; it is sometimes the custom for Americans to

take out patents in this country before they take them out in the

United States. . . . What was the object of introducing that provision

into the American law 1,—It is difficult to say. Their idea is, that the

patentee himself has a certain definite term in his own country, and

should be content with that ; that there should be something like

reciprocity. . . . The object in the United States must in some way
have been the protection of the American interests, and in France the

protection of French interests ?—Yes ; no doubt the laws of each

country are for the protection of its own subjects. It must proceed on

the idea that the existence of a i)atent in one country, while it has

ceased in other countries, is injurious to that one country, I suppose \

—It may be so. . . . In some cases a royalty of one or two per cent,

may be very large, whereas in other cases 100 per cent, may not be

too much. . . . Some patents in this country have been sold for very

small sums of money, and afterwards re-sold for very large ones,

whether the original inventors were poor men or not. . . . Do you not

think that the possibility of being called upon to^pay £20,000 or

£30,000 might debar many persons from contesting the validity of

patents ]—Yes ; but that particular case, in which I stated the expenses

were so heavy, was quite an exception ; in fact it is the only case of

the kind that I am aware of Do you think that if an individual firm

would like to use an invention, and they are quite confident that that

invention is not legally patented, they would not rather sometimes

knock under than contest the matter, because there is the possibility

thai they might have to pay £10,000 or £20,000 in costs?—I do not

agree with the evidence that has been given before this committee on

that point. I have found very few cases of that kind in practice.

. . . {To Mr. Johnson.)—How would you protect the public interests

(which I suppose are identical, as a general thing, with the interests

of manufacturers), with respect to the rate of those license fees ; would
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yuu take into account the profit wliich the manufacturer is likely to

receive ]—Certainly. Then, in estimating that profit, you must take

into account always the great competition that he has to encounter

from abroad, on the part of persons there who pay no royalties, must
you not %—You must take into account everything that bears on the

profit. ... It may be a mere happy thought. Would you give the

inventor as much for that as if it were a very intricate invention ]—

I

think it ought to be a commercial question. . , .

Mr. Mundella.—Is it not your experience that patents are published

in all the local newspapers of the kingdom ; if it is for steel they are

published in a Sheffield paper immediately ; if it is for lace or net or

hosiery, they are published in a Nottingham or Leicester paper imme-
diately ; and that manufacturers as a rule keep a very sharp eye upon
every patent that appears that affects their own department of busi-

ness 1— I think so ; I have been in the habit of ordering the publica-

tions for many large manufacturers who have the papers before them
every week. Immediately an application is made for a patent relating

to the trade of a district, it is notified in the local papers ?—Yes, and

then a man refers to his patent agent. {Mr. Carprrtael.)—You may get

the specifications for a few pence.

Mr. Macfie (to Mr. Johnson).—Is it your opinion, or is it within your

knowledge, that local newspapers generally publish the facts, so that

parties interested can see the fact that an application has been made
for a patent on a particular subject 1—They select certain patents in

particular districts ; in the manufacturing districts I know that is so.

Then you do think that the public get the information 1— I do not

think The Times gives it, but any manufacturer can purchase the patent

journal for 2d. a week. But do you think that manufacturers generally

do ]—A great many buy it.

Chairman.—Do not The Engineer and TJie Chemist, and other such

journals, contain lists of applications for patents 1—Yes, all trade

journals do ; for instance The Ironmongers' Journal.

Mr. Mundella.—And there is Tlie Mining Review ?—Yes, all the class

papers do it. . . .

Mr. James Howard, a Member of the Committee.—I have also

taken out thirty or forty patents myself. . . . The bulk of inventions

come from non-capitalists. ... I was engaged for many years in per-

fecting and developing ploughing by steam. I spent thousands of

pounds in experimenting, and in developing that invention, which I

should not have done but from the knowledge that I could protect

myself by letters-patent. I have within the last three or four years

spent a good deal of time and money on the subject how steam can be

safely as well as economically generated, and which I should not have

done if without a patent law. . . . There are many disadvantages, but

I think with an improvement in the law they might be overcome ; for

instance, I think the State should not give to any man the exclusive

right to use a patent. I believe I was the first to suggest compulsory

licenses ; I did so many years ago. I think the patentee should be

compelled, under certain conditions, to grant licenses to others, and in
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that way the objection to patents standing in the way of manu-
facturers would be disposed of. ... In the case of my own particular

business I have travelled extensively, and though I found that Prussia

and Austria could make use of our inventions, they are generally six

or seven years behind us, and in that way we command the trade

of the world. ... If an invention is not patented it is lost to the

world very frequently. A man may invent a thing before its time ; for

instance, the reaping machine was invented a great many years ago in

England. The Americans came to this country and searched the records

of our Patent Office ; they went home to America after it was
forgotten, and took out a i^atent. I conclusively proved in a pamphlet

on American agriculture that the three main features of the reaping

machine were English inventions, and which had been patented. . . .

Are you in favour of anything like the American system of preliminary

inquiry"?—Yes, decidedly. In the first place, there are too many
patents granted ; the State practically sells the right to manufacture

an article, which right they may have already sold several times over.

The purport of a patent is that you give a man the right to that which

the State takes his money for, and they have taken that money from

some other men previously. That is clearly an abuse which should be

swept away, because it not only causes trouble to some other patentees,

but to the public generally. With regard to the American system, I

would say that I think we could carry it out better than they do. . . .

There should be a Board of Commissioners, as has been pointed out

before this Committee, and that Board of Commissioners should first

investigate the subject of novelty in the invention sought to be pro-

tected. ... I would pubHsh the provisional specification. At present

we are in the dark until the patent is completed at the end of six

months. I see no object to be gained in keeping it in the dark, so

far as the public is concerned. ... I should grant it at the end of the

six months. ... A patent law would not be justifiable if it were not

in the interest of the public. . . . You look upon these commissioners

as standing in the same light as judges to whom salaries are paid out

of public funds 1—Certainly. . . . Suppose A. is an inventor, and B.

having some knowledge of his invention, puts it in practice, and is the

first to apply for a patent for it, what would you do in that case ]

—

He must swear that he is the first and true inventor. . . . What is your

opinion of the present scale of fees ?— I think it is too high. . . . Does

your objection apply only to fees at the commencement, or to those

payable at the end of the third and seventh years 1—It applies only to

the commencement. ... I think there should be a dift'erence in the

time for which patents are granted. I think for small frivolous

inventions they should not extend over so long a period as for large

aud more ini})ortant inventions. ... I think that there are some

patents which require an immense deal of time to successfully introduce

them. ... I think there are certain improvements in minor things

for which fourteen years is too long a time,—a great deal too long. I

would not grimt patents for the full terra of fourteen years as a matter

of right and a matter of course ; but I think there should be some
substantial reasons why you prolong a patent beyond the third year.

,
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... I am opposed to dormant patents ; they are very objectionable,

and ought to be cancelled. . . . You are in favour of a system of
licenses imposed by the patent itself, are you not ]—Yes. ... I do
not agree with Mr. Siemens about an amount being fixed once for

all, but I would allow an appeal to the Commissioners at the expira-

tion of, say, every third or fourth year. ... I can quite understand
that there may be cases in which manufacturers have agreed to pay
certain royalties, and other inventions may be brought out which
materially reduce the value of the first invention ; therefore they
must either abandon the manufacture, which they have perhaps spent

a great deal of money in (sinking a considerable sum in plant and
other matters), or else they must take up the new thing. . . . The
system of pools in America is something analogous, but it is not com-
pulsory. They have pools in which a number of manufacturers are

partners; they buy up a lot of patents, and throw them into one
basket, as it were, and each uses the inventions of the other on uniform
terms ; of course that is a very desirable thing. If one man obtains a
patent for an improvement in machinery which he keeps to himself,

and other manufacturers have often to use a less perfect method,
that is one of the great objections to patents, but it would fall through

if the system of compulsory licenses were adopted. You are anxious

to have a system by which the best known inventions should be at the

disposal of every manufactui'er upon the payment of proper dues ?

—

Yes, on uniform terms. It would be an advantage to the country. I

am sure it would be an advantage in my own business. I do nut say

that it would lead to more perfect machines being produced, but there

would be a greater number of perfect machines in the hands of the

public. It would lead to a wholesome competition between the manu-
facturers, with regard to each making as good a machine as the state

of invention enabled him?—Yes. . . . What is your opinion with

regard to the mode of conducting such litigation %—I think that it is

a disgraceful blot on our jurisprudence, and I think that all the costly

and tedious process is perfectly unnecessary. You object to the mode
of conducting patent litigation as being tedious and costly J—Yes, I

think the improvements necessary in the law, not only for the benefit

of patentees, but for protecting the public against frivolous actions,

are very simple. . . . You go before twelve men in a box who know
Jiothing about the subject, nor does the judge either know anything

about it. Those men listen to the most specious of the counsel instead

of the man who puts forward the soundest case. ... It is impossible

that they should understand many of the subjects that are brought

before them. ... I think that part of the funds of the Patent Office

might be used in purchasing patent rights of inventions that interfere

with established manufactures; say, upon the petition of the trade

affected stating that there is a patent which stands in their way, and

militates against the interest of that particular trade. ... I believe a

great many men have been ruined in promoting inventions ; there are

a great many foolish men in the world. . . . Every year I may have

forty or fifty schemes submitted to me, but I have rarely found men
low down in the scale of society take my advice. . . . No doubt many
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schemers injure themselves and their families. . . . There is no doubt

that when there is a demand for an improved apparatus, or machinery,

or process, many men will turn their attention to that subject, but

they would not do so, except with the hope of reward, I think ; there

would be no stimulus. . . . After the first patent of the reaping

machine was taken out in this country, what sum of money do you

suppose was expended before it came to be profitably employed in that

country %—The Honourable Chairman has spent a good many thousands

in perfecting a machine for that purpose, and a great many other

people have spent thousands of pounds upon it ; I have myself spent

a good deal of money. ... It would not have come so quickly into

use without the protection of the patent laws, because there would

not have been the same amount of stimulus to exertion. . . . You
suggested that with regard to patents, some of which were of a trifling

character, there should be a difference of the term for the continuance

of the patent ; did you mean it to be three years, or seven years, or

fourteen years, or even longer ]—I would leave that entirely to the

Commissioners, ... I took up The Commissioners^ Patent Journal the

other day, and I found under the head of "American Patents"

that there were in one list patents for a spittoon, a spoon, a ladies'

bottle, and a fifth wheel to a coach ; and they are what I call frivolous

patents. ... I think that a man who makes a minor improvement,

—in a lock for instance,—three years is quite sufficient, because it conies

into use immediately. That class of man has not the difficulty

which an inventor of greater things has to overcome in the vis

inertice of people averse to change. . . . The Commissioners should be

bound to make the royalty uniform ; but if a man does not go before

the Commissioners, I should leave the man to make his own bargain.

. . . Manufacturers under license would be bound down by certain

reasonable conditions. . . . The object of your compulsory system of

licenses is to qualify the monopoly which is granted by the State, is it

not 1—Yes, partly that, and to leave industry more free. ... It is the

law of Prussia to grant patents for every invention that they consider

novel and deserving, is it not 1—The policy of Prussia is not to grant

patents, and I am backed up by Mr. Bessemer's evidence with regard

to that. I have applied for patents in Prussia for inventions which I

have had no difficulty in patenting in England, America, and elsewhere ;

but I was always answered, " It is old." Is that because of the loose-

ness of the law in England, or the strictness of the law in Prussia ^

—

Neither ; it is a settled policy on the jjart of Prussia. . . . Ninety-

nine inventions applied for out of a hundred are rejected. . . .

Mr. Macfie.—You introduced to the notice of the Committee the

opinions of a philosopher, a gentleman who is not known in any way
as a master in practice, namely, Mr. John Stuart Mill 1—Yes ; I meant

that I could not express my own opinion in such forcible language as

that of Mr. John Stuart Mill on the same subject, and that therefore,

with the consent of the Committee, I would read it. Did you adopt

his views as your own ]— 1 did. Mr. John Stuart Mill's view, read by

you, was this : That the price paid to a patentee is paid by the very

persons to whom the service is rendered, namely, the consumers of the
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commodity 1—Yes. Then in your opinion, who are those persons 1

—

The consumers of the commodity. You do not mean the manu-
facturers ?—Certainly not. You mean the consumers 1—Yes. But
does the patent Law really act in the way stated by this philosopher ?

There are some manufactures supplied to the people of this country

indiscriminately by artisans, or mechanics, or chemists, working on the

Continent, and artisans, mechanics, and chemists, working within our

own country, under our patent laws. The latter are subject to certain

patent fees, and those they are required to pay ; whereas, their rivals

working on the Continent do not require to pay those inventors'

royalties ; and if they are residing in, we will say, Holland, and very

probably if they are residing in Prussia, they would not have royalties

for a similar invention to pay. That would be so, certainly, if they

resided in Switzerland ; the price of the articles in question must be

regulated by the cost of the production where there is, as in the case

supposed, a vigorous competition ; the price, therefore, to be charged

by the manufacturers producing the articles in this country must be

cut down to the level at which the article can be supplied by the

rivals producing or working on the Continent. I would ask you,

therefore, in such a case as that, is it the public who consumes the

article, or the British manufacturer who makes the article, that pays the

royalty ]—That does not need a very elaborate reply, because Mr. John
Stuart Mill lays down the principle as to the price of articles in very

clear language. He says that, permanently and upon the average, the

price of all articles is ruled by the cost of production, but temporarily

by the action of supply and demand ; and, therefore, if a royalty be

imposed, it adds to the cost of production, and thereby to the cost of

the article ; but royalties as a rule are so small in amount [!] that,

practically, it does not place us in England, where a patent law exists,

at a disadvantage in the public market. ... In such a case, therefore,

the liability to lieaA^y royalties by the sugar trade of this country,

simultaneously with exemption from such royalties by their rivals on

the Continent, must, in the nature of things, be injurious to the sugar

manufacturers of tliis country, must it not %—I cannot offer an opinion

on a business of which I know nothing, especially when the whole case

is not before me. . . . There are a great many things which I have

invented, with regard to which I have not thought it worth my while

to take out a j^atent. . . . Do you think that not one of those, from

interest in the work, from hope of gain, or from philanthropy, would

have pursued his experiments without the hope of a patent %—Certainly

not. Mr. Fowler, my rival, spent £30,000 upon it. . . . Do you not

thmk that with our great agricultural associations, and the great wealth

of our landed gentry, we might have hoped, if there had been no patent

law, that a fund might have been collected to guarantee you or Mr.

Fowler in making your experiments in steam ploughing %—There was

no action taken by the public of that kind ; in fact, the public were

profoundly indifferent, and this for a great many years.

Chairman.—What is the amount of expense that you are generally put

to at those shows to exhibit your steam ploughs ?—I should say at

"Wolverhampton I spent £1000, and Mr. Fowler four or five times that
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amount. . . . Do you see any objection in such a case as that to the

iron-masters, or the sugar makers, or the flour millers, making up a

purse of their own to buy an invention %—They can do that now,

They cannot command to do it at a valuation, can they]—I have

suggested the giving of that power to the Commissioners. By means

of a license*?—Yes. . . . Would the existence of competition from

abroad, from manufacturers who might not be paying royalties there,

be taken into account %—Do you mean that it should be a question for

the Commissioners to consider whether the manufacturers would not

be at a considerable advantage in not having to pay royalties? I

should say that would be an element which they would be bound to

consider, so as not to lay on our own manufacturers so heavy an

embargo as to interfere with the conduct of any particular business.

... I think you also said that a person who required an extension of

a patent privilege beyond three years should give substantial reasons

for that extension. Will you be kind enough to give the Committee

an idea of what you would think to be reasons fairly adducible ?

—

Suppose a patentee said, " Now I have got a patent for an article

which I find requires a great deal of time to perfect it." The case of

the reaping machine has been introduced. The patentee would say,

" I can only use the reaping machine for a week or two in the year,

and the season passes so quickly before I can get alterations made in

it, that I have not had time to produce a perfect machine." In my
opinion that would be a case in which the Commissioners should grant

a further extension, though the machine had not been introduced. If

the experiments had been of a costly nature, you would say that a

longer period than three years might be granted %—Yes. Or, I suppose,

if the patented had made great losses in introducing the invention, you

would say that a longer period than three years might be granted %—
Yes. You have said that one court should try all patent cases ; do

you mean that that court should be held in London, and that all

defenders or prosecutors should be forced to leave their own homes

and come to London and have their cases tried "?—Yes, I do. If that

question had been asked me when I was a boy, before railways Avero

introduced, I should have said, No ; but now I should say, Yes. You
would not propose, then, to have a separate court in Dublin, and a

third in Edinburgh %—No, I would not. If my experience of the

conduct of patent cases out of London is a fair sample, it would be far

bettor to have them tried in London and make the practice imiform.

An English inventor has now to resort to Edinburgh to maintain his

right against Scotchmen. The travelling expenses form but a very

small proportion of the cost of patent suits. You know what a dis-

advantage it is to a manufacturer to be precluded from the use of an

invention that ])erhaps he may have been employing in his works for

a number of years, and what a great disadvantage it is to expose him
to a journey to London, and the expense of an action to prove that he

has been doing so. He must sacrifice his own business, his family

comfort, and his health ; and all that is a great hardship, is it not ]

—

No, I tliink it is not a great hardship, because if a man under such

circumstances brings an action against another, and says, " You have
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iiitViuged my patent," that man says, " Come clo^^^l to my works, and I

will prove to you that we have had the thing in use long hofore you
patented it." No man would then be mad enough to hring his action.

But tiie power of forcing him to leave his home in the north of

Scotland, or the west of Ireland, and come to London, would be a kind

of lash or rod that might be used or misused to compel parties to

succumb to terms that they may think unjust, might it not 1—I provide

against that ; I recommend that, before a patentee can bring an action,

he shall go before the Commissioners of Patents, and convince them
that he has a piima facie case, and that they shall grant him a certifi-

cate of that. I suggested that in the interest of the public. Then
you contemplate that those Commissioners should be a kind of arbi-

trators as between the public and inventors, to protect the public

interest ?—They should stand between the inventor and the public.

And that they should have regard to the public interest 1—Yes, mainly

so. And that, in granting patents, they should attend to the i)ublic

interest to preserve the freedom of the public from infraction by
unnecessary or unfair patents ]—Certainly. . . . Would it not be the

proper duty of those commissioners to put themselves into communi-
cation with the parties most extensively engaged in each branch of

manufacture to which the application refers, in order to ascertain from

them whether such an invention is really novel or not 1— Of course I

would grant them very extensive powers in that way. Would they do
that as a matter of course 1—Yes.

Mr. Macfie.—I should give the Commissioners discretionary powers
with regard to what they should grant patents for or not. Was tlie

right to the reaping machine as to patent privileges contested in this

country ?—There was one contest.

Mr. Gregory.—Was that on the patent itself?—Yes, I think so.

ClMirman.—On a portion of the patent which involved the value of

the entire patent 1—Yes. The value of the patent was destroyed by
the decision in that action, was it not %—I forget the particulars, but

I believe so ; it was with regard to the claim for a serrated knife.

Mr. John Skirrow Wright.—You have had considerable experi-

ence in the Birmingham trades generally, have you not ]—Yes, in

small articles, such as those that are made at Birmingham, but not

80 much in machinery. . . . Messrs. Elkington have been enabled to

develop a manufacture which was comparatively insignificant, and

possibly declining, into one of the most important and valuable trades

of Birmingham. . . . Do you think that the public would have had

the benefit of the knowledge of the principle so soon if there had been

no patent law]—I think it would not have been perfected so soon.

. . . We should contend that a patent law must apply to what have

been called trifling and small inventions, as well as to those considered

important. I have in my hand a very small article, which might be
considered insignificant, possibly the value of this invention might
have been estimated at £5 ; for six years it produced no profit. I

know the manufacturer, and it was a matter of doubt with him at the

en<l of seven years, when the £100 was due, whether he should pay it
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or not. He ultimately decided to pay it, and in the last seven years I

have no doubt he has made from £15,000 to £20,000 profit. He has

been enabled to establish a large manufactory, and to set up his sons

in business. It is a sleeve link (producing one), which very likely

most gentlemen have worn. Now, it will be admitted that scarcely

any one in or out of the trade could have assessed that at what has

proved its legitimate value. ... I have another patented article in my
hand, a watch ; it might possibly have been assessed at a very small

sum. It is simply a keyless watch, which winds up in the act of open-

ing, but to me and to many others it will be a very valuable invention.

. . . It is, I believe, a Swiss invention, and is made in Switzerland,

where they have no patent law, but they do not hesitate to take advan-

tage of our law, and their trade is no doubt greatly benefited by the

monopoly and sale they obtain in England. ... I think that the Act

of 1852 is susceptible of some improvements, and I speak the opinions

of the manufacturers generally in Birmingham, when I say that they

think it would be improved by reducing the fees, at all events in the

first instance, and we think that there might be a preliminary examina-

tion. What should the nature of that examination be in your

opinion %—I think it should be as to novelty, and not as to merit, nor

with reference to the value or the utility of an article. The business

of the examiner should be mainly to point out to intending patentees

whether an article has before been patented, or been in public use.

My opinion is that half the patents that are taken out are taken out

in ignorance of there having been a similar previous invention ; there

is a want of something to make it easy to ascertain whether the inven-

tion has before been patented. . . . Would you propose to put on

record, on the face of the patent, that it was the opinion of the examiner

that it was not new %—That might be done. . . . You would like to

see the first fees reduced, but do you think that those fees are any

obstruction to the taking out of patents'?—Not seriously so; they pre-

vent frivolous patents being taken out, but sometimes they stand in

the way of useful inventions being patented, and also in the way of

workmen taking out patents. In the proportion that the fees are

reduced, a preliminary examination becomes necessaiy. Would you

propose a very low fee on the application, and a somewhat higher fee

on the granting of the patent after the examination 1—I see no objec-

tion to that. ... On the ground that the inventor would not have

much difficulty, having already got his protection, in obtaining the aid

of a capitali.st ]—Just so ; but they have not much difficulty even now.

If a man has a good invention he will find persons ready to take it up.

I have continually inventions submitted to me with the offer of taking

them up, if I consider them good. ... I know of patents that are not

worked, but the owners of such patents are, as* a rule, quite ready to

do anything in order to obtain some income out of their patents. . . .

There may be cases in which it may be desirable to make the granting

of licenses compulsory ; for instance, I think that no foreigner should

be allowed to take out a patent in England unless he grants licenses

on reasonable terms to English manufacturers ; the case of the watch,

which I produced, is one in point. That is entirely made in Switzer-
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land, and no one in England could make it. It would be more equitable,

and in the interest of English makers, that they should be able to claim

the right to make and use, on the payment of a moderate royalty, such
an invention. That is precisely a dog-in-the-manger patent, is it not ]—No ; a dog-in-the-manger patent must be a patent that is held here

which can be made no use of. This watch, made in Switzerland,

was patented, and is being used and sold in England, but it is not
dormant. It is dormant as far as the English manufacture is con-

cerned, is it nof!—Yes; but there are two classes of cases to be

considered. In one case the thing is made abroad and sold here,

though the patent is English ; and in the other case, no use is made
of it at all. . . .

Mr. Macfie.—You alluded to electrotypy ; who was the inventor of

that process]— I am not quite sure whether there had not been some
experiments made before Messrs. Elkington brought it out ; but Messrs.

Elkington held possession of the patent rights for the process in

England. It was said to have been first invented by a Mr. Spencer,

of Liverpool ; so that probably it was an improvement, or alteration

of the principle, and not the principle itself, that the Messrs. Elkington

patented ; is that so 1—So many things are said, that I really cannot

answer that question. I only know that Messrs. Elkington have had
the patents in their possession, and that they have worked the process

successfully. Have the Messrs. Elkington any patents in Prussia 1—

I

think not. Has nobody else patented the principle in Prussia ]—

I

cannot tell. Have you heard, as I have, that the absence of a patent

for electrotypy in Prussia has transferred a very considerable portion

of the trade that might have existed in this country to Prussia from
this country 1—I think that is very unlikely ; I should rather think

that the possession of the patents in England has been one of the means
of giving the English people the preference in this trade in most of

the markets of the world. You have exhibited a certain watch, a

decided novelty, and you have told the Committee that the patentee

of that invention uses his exclusive privilege to deprive this country

of the trade which the workmen in this trade, and the manufacturers

of this country would, if the patentee had not had that privilege,

enjoy ]—Yes ; that so far shows the defect of our patent laws, which I

projiose you should remedy. You propose to do that by compulsory

licenses, I suppose ]—In such a case as that, I think so. Then, inas-

much as the manufacturer who now makes those watches in Switzer-

land would then be exempt from the payment of any royalties, whereas

the parties in this country would have royalties to pay, who ought to

,
fix the rate of royalty that would be payable 1—I think some commis-

sioners should do that, perhaps at the time when the patent was granted.

... If those sleeve links had been manufactured in Switzerland, just

j
as the watches are, how would the foreign manufacturer, having a

patent in this country, be able to protect his interest ; would you
allow the patentee to prohibit any retailer from selling his links ?—

I

should apply the same principle as in the case of the watches, that

there should be a license granted ; but that shows the superiority of

our position where we have a patent law. ... In that case Switzer-

VOL. II. 2 /
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land has got the benefit of it, and the man who made the invention

has got the full use of it, and turns our law against ourselves. You
wish that to be remedied, do you not %—Yes, I wish that to be

remedied. How is a person residing in Switzerland, who has exclusive

privileges in this covmtry, to defend his interest ; is he to have the

right to go to every retail watchmaker in this country and say, " You
must not sell that watch, or that link, unless you can prove that you

bought it from me or my licensee %— I can hardly argue upon a hypo-

thetical case, but we find little or no difficulty in that respect. I have

no doubt the patentee would find plenty of means to protect his own
interest. There was a considerable difficulty in two cases ; one was
with regard to Betts's capsules. All persons who had bottles with

those capsules on them were forbidden to sell them in this country.

In another case an eminent house in St. Paul's Churchyard were

selling a particular kind of ribbon, which was obviously made according

to a particular patent, and they were forbidden to sell it. Now, would

you allow this Swiss watchmaker, or this link manufacturer, if such a

man there was, to go to all the dealers in this country and say, " You
shall not sell such a watch or link, and if you do, I will bring an action

against you, or put you in prison"]—First of all, he is not put in

prison ; and, in the next place, it is not for me to say how he should

proceed. The law is sufficiently explicit, and if he is ignorant of the

law, the sooner he learns it the better. The cases you quote only show
the facility in this country for any person who infringes the law to be

made amenable to it. These powers, I suppose, are powers which he

possesses at this moment under the patent law %—Yes, I suppose so,

and they seem to work very well. You have said that if it had not

been for Messrs. Elkington's patent, fifty other persons might have been

manufacturing the article %—Possibly. Then those fifty persons were

precluded from carrying on their natural trade in consequence of the

patent law, were they not %—I do not say that ; but they could not

have any trade in it prior to its invention. It may be that a number
of them were prevented from being manufacturers of that article, but

I believe that in nearly all cases they could obtain licenses from Messrs.

Elkington, What I meant was, that tlrat trade has been greatly advanced

by the privilege given by Messrs. Elkington. Now the fourteen years

have ex|iired (and fourteen years is a very short time in the history

of a trade invention in this countr}'-, considering the time it takes to

perfect it), there is a trade established in Birmingham in which there

are thousands of artisans employed and getting excellent wages. In

fact it has become one of the first staple trades in our town. It does

credit, and is important, not only to Birmingham, but to the country.

Mr. Mundella.—That trade is not confined to Birmingham, for

Sheffield is engaged in it as well, is it not 1—Yes.

Mr. Marfie.—Is it consistent with your knowledge that Messrs.

Elkington did grant licenses to all applicants 1—I know they granted

licenses freely. Can you state to the Committee, presuming that was
so, what they charge for a license 1—No ; but I believe on liberal terms.

But it would be such, I suppose, as to give them a considerable profit

over their neighbours 1—No doubt ; but a fair profit was thereby
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1

secured to their licensees, to their mutual advantage. Therefore the
absence of that charge in the case of rival manufacturers on the conti-

nent would give them equally an advantage over the other fifty-

intending manufacturers in Birmingham %—Yes, but that would be
counterbalanced by the prior possession of the invention, and the skill

of the manufacturers in Birmingham. ... I am in favour of progres-

sive fees, on the principle that it tends to remove useless patents out
of the way. Would you be in favour of submitting patents in the first

instance to a very rigid examination ]—Yes. But not vetoing them \

—No. And making a very small fee to begin with %—Yes. . . , The
Honourable Member for Leith suggests that the fact that the Swiss
maker can patent this watch in this country, and import it into England
without employing English labour, is a disadvantage to the English
artisan ; do you know what the French law is on that subject ?—I am
fully acquainted with the French law

;
you must make the article

within a certain period, if you are to establish the validity of a French
patent in France. If you take out a patent in France, the article must
be produced in France within a limited period ]—Yes, I worked two
days in a manufactory in Paris to make a patent valid.

Cliairman.—And you are forced to continue manufacturing it, are

you not ]—I think so.

Mr. Mundella.—And if you introduce a single article of the patented

manufacture that is not of French production, it invalidates the patent

also, does it not ?—I do not know, but it is very likely. Are you not

aware that it is the fact that if a machine is patented in France it

must be built in France after the model that was first deposited ?—

I

have not that knowledge. ... If patents be abolished, you must also

abolish the registration of designs, and they have been encouraged of

late ; the term has been extended, and the fees have been reduced also,

to the very great advantage of Birmingham. ... I think inventions

do not generally come from working men ; I have known some
instances of working men inventing, but generally inventions come
from a class who, though originally working men, have got above that

position. ... In my evidence I described the inventors in bulk as non-

capitalists : do you endorse that o])inion 1—Yes, I do agree with that.

Mr. Gregory.—You will not venture to say, I suppose, that Messrs.

Elkington's invention would not have been produced without a patent 1

—It is not possible to say yes or no. Suppose it had been produced, you
say that without the patent fifty persons might have been working it 1

—Possibly so, which I do not think would have been well in its inci-

pient stage. "What was the objection to an open competition in that

I particular case 1—That you do not give the party an opportunity, by

means of a monopoly, for obtaining the wealth which would enable

him to develop his trade. But would not naturally the skill of one of

those fifty persons have developed that trade 1—I should think not

;

but it is impossible to say. Take the case of the patent axle, which
has produced a large fortune to the manufacturer ; it is impossible to

say that it would not have been invented by some one else, but the

probability is that it would have been longer than fourteen years

before it came into general use. Then there is Muntz's metal, to which
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we so largely owe the safety of our ships. That was discovered and

patented, and by reason of being patented it became known and gave

a security to the shipbuilder, which is of the utmost advantage to the

shipping interest, and I believe it has been of great advantage to

Messrs. Muntz and their family, and also to Birmingham. Now, are

you aware that Muntz's patent was really no patent at all \—He had

the monopoly of it for fourteen years. But are you not aware that it

was a bad patent %—No ; there was an application made for a renewal

of it, but it was not granted. Lord Brougham said that the patentee

had made £70,000 out of it, and he thought that was sufficient. But

the great fortune has been made out of that metal since the patent

expired, has it not %—I should think the great bulk of it had ; it was

celebrated ; it obtained a name, and the guarantee that came from the

name through his having the monopoly has enabled his successors also

to obtain a large fortune when the trade was completely open. It was

the name that carried the fortune, and not the patent, was it not %—
I think it was the patent that gave Mr. Muntz his position. Now
Switzerland is a country in which a patent law does not exist, is it

not]—Switzerland has no patent law. Are not manufactures carried

on there to a very great extent ]—There are some manufactures carried

on there ; I have travelled occasionally in Switzerland, and I should

not say it was a manufacturing country. There are one or two trades

that have progressed there for various reasons, but generally trades

such as the Birmingham trades are not carried on there. Do they not use

and combine the inventions of other countries in Switzerland 1—

I

should think it is very likely they do. It is quite possible that they

work together as many inventions as they can from all the countries in

Europe. They would be foolish if they did not. Suppose we had no

patent laws, could we not do that in England ?—Of course we could.

... Is it your opinion that too many patents are taken out, or not ]

—I think it would be better if they were reduced by a more critical

examination of them before the patents were taken out ; but I do not

think there is any very serious difficulty about it. But I think you
said that the examination should only go to the question of novelty %— I

i«i

That examination should only go to the question of novelty. The
difficulty now is to ascertain whether a particular thing has been

patented before or not. You despair when you have to go through

several hundred volumes to ascertain this. Then is it your opinion

that patents should be granted, however trivial the nature of the thing

may be %—Yes, I think so. . . . Was the watch introduced into Swit-

zerland in consequence of the patent lawl—No. In that case the

patent law did not accelerate the production of that article]—Noj
although the knowledge that it could be patented in England might
have done so. There is no doubt that there would be many inventions

if there was no patent law ; we should not stand still, but it is a ques-

tion of degree. . . .

Mr. Frederick William Campin, a Barrister at Law, formerly a

patent agent, the author of a work on the patent laws, a Member of

tlie Labour Representation League.

—

Mr. Macfie.—I think you claim for
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the working men something more than you have expressed. You said

that they had a right to their own, but what you meant was that they

. had a right to something more than their own,—that they have a right

I to prevent other people who have made the same invention from using

it ; is not that so 1—That is one of the difficulties that you cannot avoid,

. . . Suppose some capitalist in France makes an invention, do you think

that the working classes of this country would be benefited by that rich

Frenchman being allowed to patent in this country, and to tie up from

the working men of this country the right to manufacture the article at

all '{—Not under the present state of the law. But if our law were

assimilated to that of France and most other countries, and the patentee

bound to come and manufacture his articles here, then I think there

would be no difference in the effect of an imported invention over

matters invented by natives. Take the actual instance of a watch

manufacturer at Geneva, who introduces a very taking invention in a

new watch, you think working men are injured by the present state

of the law, which gives persons exclusive privileges without compelling

them to work the invention so privileged in this country ?^I think so.

Am I right in understanding that you believe that the working men con-

ceive themselves injured, not as the employed who make use of inven-

tions, but as inventors who contrive new inventions %—I cannot say
;

very few people go deeply into the subject ; I have never known them

go into the subject of its effect upon the employed, therefore they view

it pretty much from the standpoint of inventors, most of them bemg

perhaps inventors of some kind or other (most skilled artisans, I mean),

or fancying that they are inventors. Taking the working men of

France, we had an instance in aniline, which was patented in France,

exclusive privileges being granted. The possessors of those exclusive

privileges refused to license other manufacturers, and the result was

that the whole bevy of French manufacturers transported themselves

across the border and made the article outside of France. You would

say that these French working men had a right to complam of the

patent laws, would you not %—\ do not quite understand the effect of

that question, except that where there is a non-patentiiig country like

Switzerland close to a patenting country like France, it may sometimes

i be an advantage to the manufacturer to go and set up a manufactory

outside and escape royalties ; that is obvious. The operation of a law

which drives manufacture from a country, mu.st in your opinion be

injurious to the working men of the country from winch tlie manu-

facture is driven ]—As far as it does that, but no further. Then the

working men who are employed being a much greater number than

the working men who are inventors, any law that has to a considerable

extent the effect I have specified would be regarded by the working

men as injurious to them?—No doubt, if it drove employment which

is their means of maintenance, away from the country, it would be in-

jurious to them. What proportion of the inventions that are patented

do you think are made by working men ?—I should myself say that per-

haps two-thirds are made by working men ; but this is quite a fanciful

calculation, because I have not gone into any question of the kind.

\Yhat I mean is, that it is a very large proportion. Do the working

I
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men become patentees in association with capitalists so called, or do

they take patents out entirely in their own names 1—From my own
experience, I can say that there are a large number of patents taken

out by manufacturers which are really the inventions of their work-

men ; they are not legal patents, of course, but that is the fact. In

what form do those working men receive remuneration for the labour

of their brains or wits in those particular cases %—Sometimes they get

an increased salary, and sometimes it is on the understanding that

they shall have some portion of the profits. As a general rule, are you pre-

pared to say what proportion of profits they receive in case they receive

any?—A small proportion; that is all I can say. In fact, the great

bulk of the profit of patents, where there is a profit, goes to the

capitalist, does it not]— Do you mean to say in all cases'? I was
speaking of certain cases where a manufacturer takes out a patent for

the invention of a working man, but you will find sometimes that the

workman is associated with the manufacturer. But, as a general rule,

the capitalist receives much more of the profit than the working man
does, does he not %—I think so. Could you contrive any other system

by which workmen could be rewarded, say, in cash, or in any way
more satisfactory to them %—If your system, which I have studied,

could be brought into operation, which to me is so exceedingly doubt-

ful that I do not believe it could, then no doubt a very large number
of working men's inventions would be remunerated in the way you
propose ; but after every consideration of your scheme, we have always

considered it totally impracticable. But a great many inventions do
not pay the patentees, do they %—That is a matter of notoriety. And
yet in those inventions there is a valuable indication of a principle,—of

a novelty,—very frequently, is there not ]—Very often ; but I must add
that the working men quite agree with me that patents cannot be sup-

ported except with a view to encourage the practical industrial develop-

ment of inventions. As a means of getting people to suggest ideas,

the patent laws are of very little value. It is not so much the reward

of the inventor as the enabling him to work at his invention industri-

ally in safety ; that is the great thing to be looked at. That, in your

opinion, is the effect of the patent law, is it]—Yes. But it very

frequently happens, does it not, that when a principle is indicated by
a scientific man or a thoughtful mind, anybody engaged in a manu-

facture can apj)ly it, by the exercise of ordinary intelligence, to his own
manufacture ?—I do not know of any such instances. Of course they

can apply it by turning their minds to the subject, and by going

through a course of experiments with it, but not otf-hand ; I never

had any such experience. Could a person not obtain a patent for the

importation of some new manure or earth discovered in some distant

country, and would not a patent be granted for that %—No ; I think

that is not a patentable subject ; that would come under those decisions

which have become so common within the last few years, that the mere
application of a known substance to a certain pupose is not a subject

for a patent.

Mr. MelloT.—If we could reproduce the absorbed sun rays in

cucumbers, we could get a patent for the process, could we not 1—Yes ;
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if you could do it by some process which required invention, and a

useful result followed. Are you a direct representative of the Labour
League, or is the council an intervening body ]—My position here

to-day is rather an awkward one, as I have just explained. Are the

Committee to understand that you represent all parts of the kingdom,

and every branch of manufacture ; I mean, does the Labour League do

that %—Yes \ the Labour League does, decidedly. . . .

Mr. Bennet Woodcroft, F.R.S., chief clerk of the Patent Office,

the head of the department under the Commissioners of Patents.

—

Is this the ground on which the ximerican Commissioners recommend
the abolition of their own office so far as the examination is concerned \

—It is ; I will show the Committee a most extraordinary instance.

There is a patent taken out here for a string to rip up an envelope, and
there is a patent taken out subsequently for tying a little knot at the

end of the string {pi'odiicing a drawing). That is a question of utility

rather than novelty, is it not 1—It is neither one nor the other in my
opinion. . . .

Mr. Gregory.—You have stated that every patentee should search

through all the inventions published by the Commissioners, and that

he should make a declaration that he had done so 1,—Yes. How
many inventions have been published by the Commissioners]—60,000

specifications have been published. . . . That is divided into 300

different sections. . . . This is a book of abridgments of specifica-

tions, is it not 1—Yes. ... I meant such information as is contained in

those abridgments. I made a mistake in the word I used. . . . Sup-

pose a man took ou# a patent for a rotary motion, where would he

look for that ]—Under the head of steam-engines. But it might not

be under the head of steam-engines ?—The patent would be under the

head of steam-engines, even if it was under other inventions as well.

. . . When friends have come to me on a subject I knew, and I have

told them that they had brought me something in which there was

just a siiade of difference from a previous invention, they have said

" We will have nothing whatever to do with it." . . . Now, with regard

to rotary motion, how far would a man have to search in that case ]

—Will you tell me what kind of rotary motion you refer to ] I mean
any new process for producing rotary motion]— To find out a new
process for rotary motion, he would first go among the mad schemes

for perpetual motion, and he would then go to the steam-engine depart-

ment. And anywhere else 1—Yes, he would go to the windmills' and

watermills' department. And anywhere else 1—No. He would have

to declare that he had searched all through those ?—Yes, but if it was

for a watermill, he would not go to the steam-engine department ; he

would go to tliat particular division. But rotary motion is not attached

to to any particular division, is it 1—I am not sure that I understand

the question. Suppose the invention is for a mode of converting

reciprocatory into rotary motion, where would he have to search,

according to your doctrine in that case 1—He would search in the books

that give all the known motions. Would he have to search all through

them %—No, he would search through the books on mechanical muve-
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ments, and there they are all shown on plates. He would have to search

through all of them 1—Yes. It would not take him long ; everything

is classified in those books. . . . You would grant patents first, and have a

tribunal to repeal them afterwards 1—Yes ; when they were found to be

of no value. Would not it be the best way to have a tribunal to see

that bad patents were not granted in the first instance ; in other words,

have you ever considered the question of having a tribunal to test

patents before they are granted, instead of after that ]—That is a very

unsatisfactory plan, as I have already shown. Do you mean that you

have shown it by your references to the American Commissioners ]

—

Yes ; I have shoAvn it by references to the American Commissioners,

and it has been given up in France and in other countries. ... In

fact, the examiners did not do their duty ?—And never will. And
from that cause the system has failed 1—Yes ; from that cause, and

from the inability of the examiners. The examiners not being able

to perform their functions 1—Yes ; the examiners not being able to

perform their functions. Judge Mason puts the grant of a patent as

a matter of natural right, does he not]—Yes. Do you adopt that

idea 1—Yes. That an inventor has a natural right to his patent 1—

I

think so ; if a man makes an invention, and works it out in his own
chamber, it is entirely his own property then. Then he does not get

the benefit of it, does he %—Yes, he does.

Chairman.—According to that, the inventor is not bound to sell,

but the public is bound to buy ]—Yes ; and after he has got the patent

the public are always gainers.

Mr. Ch-egory.—Is it, in your opinion, a matter of natural right that

a man shall have protection for his invention against all the world I

—Yes, I think so. A matter of common law right 1—Yes. And on

that you base your ideas of granting patents, I suppose ?—Yes, exactly :

it is on that ground. ^ Then, according to that, a man ought to have a

patent for everything he chose, I suppose ]—No ; he ought to have a

patent for any new and useful invention. But who is to be tlie judge

of that 1—The man himself. Then it is anything he chooses 1—If it

is found to be old, it is to be knocked on the head. Is he also to be

a judge of the novelty ]—Of course he ought. If he believes that the

invention is new and useful (of which he is to be the judge), you think

that he is entitled to a patent for it as a natural right 1—Clearly so.

Mr. Pim.—Would you be in favour of compelling every patentee to

grant licenses?—I do not know. That is a subject that I have not

thought about. . . .

Chairman.—But the public have not necessarily the same capacity

of judging?—No, perhaps not. . . . Under what circumstances would
you set it aside ?—I would leave that to the tribunal appointed for

the purpose. Is it to be set aside by an oflScial examination, or by the

action of some of the public who may object to it 1—I should say that

it is to be set aside by an official examination.
Mr. Macjle.—What is the meaning, in your opinion, of those words

of the first Statute which I will proceed to quote. The Statute allows

exclusive privileges to be granted to inventore, provided they are " not

mischievous to tlie State, by raising the prices of commodities at home,
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or hurt of trade, or generally incoriA'^enient." "What is your under-

standing of those words "hurt of trade'"?—I really cannot under-

stand that. . . . Have you cognisance of any means in oj^eration for

reserving open to the public what has been called the public domain,
so that it shall not be infringed upon by persons jDatenting as new
inventions that are already known %—I should leave the public to take

care of itself. You are not aware of any means by which there is an
effort to protect the public interest now from that domain being

infringed upon %—No ; they have to look after their own interests, as

in all other things. Do you consider that the Patent Office is an
establishment having in view the benefit of inventors or the benefit of

the public %—Both. . . . Have you any general idea what proportion

of inventors belong to the operative class %—That is a question which
I cannot answer ; I think not so large a number as any of the other

witnesses have stated, not by any means. . . . Have you any machinery
in the Patent Office for recording suggestions of new inventions or

new ideas with a practical tendency, proffered by parties who do not

care about going through the form of becoming patentees ?—No ; we
have no machinery of that kind. . . . Do you agree with the dictum

of Sir Edward Coke, who said that no patents should or can be granted

unless there was urgens necessihis and evidens utilitas ; in other words,

do you consider that no patent should be granted except urgent neces-

sity is shown, or the utility is established ]—An urgent necessity always

exists for a good improvement, I think. Do you consider it is fair to

a British manufacturer that he, under free trade, should be called upon
to compete with foreign manufacturers in his own line who have no
patent fees to pay in their own country %—I believe that patents in

this country enable us to compete with all foreigners, whether they

have patents or no patents. Suppose a manufacturer on the Conti-

nent has larger knowledge and skill than a manufticturer in Britain,

and the former is free from liability to the royalties which may be

sustainable, and the other working at home is liable to those royalties,

is there not a disadvantage sustained by the latter 1—Yes, if such a

thing ever took place ; but I never heard of such a case. But that

might take place under the present state of the law, might it not %—

I

do not know that. Would you not think it advisable that some system

should be devised by which manufacturers carrying on business in this

country were put on an equal footing with their rival manufacturers

abroad %—I suggested an international patent law some time ago, and

I visited all the patent offices in Europe to get at their opinions.

Would you think it advisable that delegates from different countries in

Europe should meet in London to devise such a system ]—It could do no

harm, if it did no good. Do not you think, for the protection of the

British manufacturer, it would be not only harmless but advantageous?

—I think it would not do either much good or much harm. You
have stated that you have heard of several parties applying for patents

for the very same invention %—Yes, I have ; and I have given you
proof of it. And that sometimes they get such a patent %—Yes, some-

times they get it. That is unfair to the first patentee, is it not %—
Yes. And troublesome to the manufacturers, because they do not
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know with whom to negotiate %—That is their own fault if they do not.

Do you think that patents should be given for applications, the same as

they would be given for new inventions ] Messrs, Manlove, Alliott, and
Seying invented a hydro-extractor, and several parties unknown to each

other in various years patented an application of the hydio-extractor to

the expulsion of syrups from sugar; do you think that a full-blown patent,

with privileges for fourteen years, and an absolute monopoly, should be

granted to any one of those parties Avho merely applied to a particular

trade a principle that had become already generally known]—The
judges have decided that if you make a new and useful application of an

old invention, it is a good subject for a patent. Is it your own opinion

that it is fair to the public that persons should have the power of

extorting a monopoly in those cases?—I would rather rely on the

opinion of the judges than my own ; I am not a lawyer. Have you
ever considered the subject of compulsory licenses %—No, never. That
system has been strongly recommended to the Committee. You are

aware that it means this: That any manufacturer should have the right

of applying to any patentee, and saying, "Your invention is one
affecting my business, and I shall be very glad to pay you a reason-

able charge ; tell me what it is, and if we do not agree we will refer

it to some commissioner to name the price." Do you not think that

that would be advantageous]—No, I do not think so. Besides, I

think that a man is entitled to his own invention for fourteen years,

and it is his interest to grant licenses in nineteen cases out of twenty.

But the Committee have heard of the case of a watchmaker in Geneva,
who took out a patent in this country, and he does not allow the

watchmakers in this country to use his invention, nor does he use it

himself in this country. Do you think that that is a good state of the
law 1—Watches can be wound up in so many ways that it does not
matter. But is not it unfair to our manufacturers and operatives that

they should be deprived of a means of profit ; and is not it unfair to

the great public of this country, that their watches should necessarily

be manufactured here for a series of years on inferior principles ]—

I

think tliat the common watch-key is the best of all inventions for

winding up a watch. Have you ever thought of this suggestion, that

there should be a maximum assigned as the amount receivable by a

patentee for his invention; for instance, if the invention had paid

£10,000, or £20,000, or £30,000 to the patentee, that some person
might on the part of the public say, " Let this be valued, and if there
is anything more to pay up, let the trade concerned unite to pay it

up ']—No; I think that the patentee is entitled to his patent for the
term, and to do what he likes with it, and that a man in any case will

not go very much against his own real interest. Do you think that
patents ought to lapse in this country, in case they remain unused by
the patentees or licensees %—Yes, I should not object to that. Would
you like to have the French system, by which a patent lapses unless it

is put in operation within two years %—Two years is too short a time.
Would you think it advisable that patents should lapse in this country
as soon as the corresponding patents in foreign countries expired %—
^ es, I think that is a just law. Would you allow the inventor of a
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primary invention to make terms compulsorily with inventors who
improve on his first inventions, so that he might be the vendor of his

own invention in all its integrity and completeness. Take the case of

a jmrticular trade. A great novelty is introduced, and in working out
that novelty a number of parties practically using it discover minor
improvements, and each takes out a patent for a minor improvement.
Would not you think it fair to the discoverer of the primary invention

that he should have the power of going to those improvers, and saying,
" There is a fair sum of money

;
give me the use of your minor inven-

tion for any article that I choose to make according to the primary
invention"?—No; I do not think the original patentee has a right

to the invention of the improver. I think that a man who makes an
improvement has a right to do what he pleases with the improvement.
I may say that almost all patents are improvements on another patent.

. . . Would it not be an improvement in printing the specifications to

divide them more into paragraphs, and to eliminate all mere formal
matter, so that the eye would alight more easily on the part that was
wished to be seen %—Yes, I think some abbreviations might be made.
You think that some arrangement might be made to catch the eye

better?—Yes, I think so. . . . You refer the intending patentee to

your small Blue-books. Those Blue-books only describe inventions that

have been patented ; how do you deal with that very numerous class

of inventions that never have been patented, that have always been
the property of the public % Take it in this way : If I understand
you rightly, you would ask a, person to declare that he has looked over

the little Blue-book to see that there is not a former invention like his

own, and that he has a 'piima Jade, right to the patent \—The applicant

is to declare that he has examined those abridgments, and found

nothing like the invention he proposes to patent. Then take A as the

quantity of inventions that have at any time been patented, and B as

the quantity of inventions that have never been patented, but are

known to the public, do you ignore that second quantity of B %—I do

not know of any good inventions that have not been patented. There

have been inventions made for thousands of years, and all those, unless

they are patented, are excluded from your little Blue-book ; that is a

matter of course, is it not % But I should like to put another question,

which is this : Does the j)atent system, as now worked, not act unfairly

towards the parties who make inventions, but who do not think it

worth while to go to the expense of patenting them ; does it not give

an advantage to the individual who wishes to secure an exclusive

privilege (and, as I think it is, to the disadvantage of the pubhc) over

other people Avho do not wish to have exclusive privileges, but are

Avilling that the public should freely use their inventions !—If there

were any such philanthropic men they could easily ])revent patents

being taken out by sending descriptions of their inventions to be

published in the scientific journals, and saying that the public were

free to use them. The system at work now gives greater advantages

to those who wish to secure monopolies than to those who do not ; is

not that so %—I do not know a single member of the philanthropic

class that you speak of.



460 Com7nons Committees Report, 1872.

Captain Beaumont.— . . . If the thing has been known for some time

it is not new, and therefore it would not be patentable 1—Just so. It

is wrong to say that you ignore that class of inventions 1—Just so. . . .

Mr. Macfie..—Do they [colonies] give any applicant who has a new

invention a patent, or must he be a native of the colony ]—Anybody
who asks for a patent, I believe, can obtain it. It is not so in Canada

;

you must be a resident in Canada, must you not, before you can take

out a patent there 1—I believe so. . . . You first put yourselves in

communication with the colonies, and not they with you 1—Just so.

. . . Was it to ask if they had a patent system ?—Yes.

Mr. George Haseltine, M.A., LL.B., a citizen of the United

States.—I have resided for nearly sixteen years in England, about two

years of which I have passed in the United States. You have been

engaged as a patent agent during great part of that time in this

country, have you not ]—Yes, and for the last ten years exclusively
;

we have an agency in the United States. . . . Your business is chiefly

the patenting of American inventions, I suppose 1—Perhaps the

American inventions amount to one-half of them, not chiefly. ... I

have a letter which perhaps will interest the Committee, and which I

will put in {see Appendix), from the Honourable Judge Mason, who
was formerly a Commissioner, and perhaps one of the most eminent

Commissioners of Patents we have ever had. . . . He says :
" The

system of examination which has been adopted here is manifestly

productive of much advantage to the public, as well as to the meri-

torious class for whose benefit the law is more immediately intended.

... I like the British system better than ours in one particular
;
your

fees are paid in instalments, leaving the inventor the right to keep the

patent alive or not at his option. If that plan were in operation here,

a considerable proportion of our patents would terminate their exist-

ence shortly after their birth ; this would remove out of the way many
useless patents which now act the part of the dog in the manger, and

will never be heard of during their whole seventeen years, unless some
subsequent inventor shall make some improvement thereon which will

make useful what would otherwise be worthless. Nothing is more
common in our experience than, after some highly useful invention

has gone into successful operation, to find some unexpired patent which
is worthless in itself all at once revived and amended through a re-

issue, in such a way as to render the really meritorious invention

subordinate. The Courts often hold such useless patents invalid, but

this does not protect the subsequent patentee against being greatly

harassid and annoyed. As far as practicable, it would be desirable to

prevent difficulties of this nature from presenting themselves." . . .

Our examination by the law-officer of the Crown does not purport to

be an examination into the question of novelty, does if?— No; but

there is an impression in the community that it extends to questions

of novelty as well as utility. ... I have been connected with some
thousands of applications in this country, not one of which ever was
rejected for want of utility. On \vhat ground has the rejection been
made, in your experience ?—It has never been made, in our experience,
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1

except when the specification contained more than one invention.

That was for the protection of the revenue, rather than for any other

purpose, was it not %—I hardly knew the object, but practically there

is no examination in this country, and no check on the granting of

patents. I may add that there is an impression among our clients

that this examination is a real examination, and that therefore it is

unfair to both the inventor and the public. I think patents ought to

go out into the world for just what they are worth. . . . What are

the fees paid in America ]— . . . About £7 altogether. ... I believe

the periodical payment is useful, and I would make it once in three

years, at something like £5. You mean £5 every three years'?—Yes.

I think that would be a great improvement ; it would not injure the

poor inventor, and if there is any utility in getting out of the way
patents for perpetual motion, and of a similar nature, that object

would be gained [!]....! think I have known one instance in a

practice of twenty years of reasonable suspicion of bribery, and that

examiner was immediately removed. ... Is there any expense to the

inventor attending the examination in the United States but the

$15 ]—Yes, very considerable, which to the whole body of inventors

I estimate at $5,000,000 per annum. ... Of the 6000 refused, I

think nearly 3000 at least are wrongfully refused. . . . There are

1 2,000 patents granted in America every year. . . . You think that

there are some black sheep in your profession in England, do you %—
I know it. . . . By reason of the examination there were only 31

patents granted last year in Prussia. ... I have also been informed

that out of those 31 inventions granted last year, many are frivolous

inventions. . . . Two inventions out of the 31 granted were for machines

for making sticking-plaster. ... In the year 1871 about 12 patents for

Prussian inventions were granted in this country, and over 500 inven-

tions from the United States were patented in this country in the

same year. . . . What are called frivolous patents are often very

valuable. . . . He found a patent for a spittoon. Now a spittoon in

this country is not an important thing, but in the United States a

spittoon is of the utmost value, and many fortunes have been realised

from spittoons. But it does not follow, does it, because a spittoon is

a necessity in America, that therefore an improvement on a spittoon

should be of great national importance %—It may not follow that it

should be of great national importance, but any improvement is an

advantage, and fortunes have been realised by these improvements. I

should say that a little piece of india-rubber put on the top of a pencil

would be considered a frivolous invention, but an American inventor

made £20,000 by it ; and he conferred a benefit on society, because

you could write with one end of the pencil and rub out with the other

end. I do not consider such inventions frivolous, any more than I

consider the great discovery of Sir Isaac Newton frivolous. . . . With

regard to the 500 patents granted yearly for American inventions in

this country, what do you think of those inventions ]—I think that

they add immensely to the wealth of this country, almost beyond

computation. Having watched those things for the last twenty years

almost, I may perhaps express that opinion with some degree of
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authority. Do you not think that those inventions would have found

their way to Encjland without their beint; patented here, just as

English books find their way to America without a copyright %—Not

one in 100. . . . Can you give any account to the Committee of the

system described by one of the honourable members of this Committee

in his evidence, which he called the system of pools in America?—

I

think it has very limited application in America. I believe that an

American was examined here who was connected with one of the

sewing-machine companies. But a member of this Committee gave

similar evidence 1—I think it has a very limited application ; and I

think where it has any application it is rather adverse to the interest

of the inventors and the public than fiivourable. Take the case of the

great sewing-machine combination ; if there is any argument against

letters-patent I think they would be one, because they prevent small

manufacturers constructing sewing-machines. I think the witness is

mistaken in saying that the Court would refuse to sustain a patent

against an infringer if a license had been refused, but I know that

large combination refused licenses to small manufacturers. That

company being a kind of gigantic pool in itself?—Yes ; I should think

that a disadvantageous combination. ... I think it is very desirable

that there should be no expert -witnesses on either side ; I mean if they

are necessary they should be assistants to the judges, and that they

either should be permanent, or called in for consultation. You think

that the evidence of expert witnesses has a tendency to mislead the

Court, do you?—Yes, I think it has a tendency to mislead the Court

and the jury ; but I do not approve of juries in these cases. Is there

a jury in the United States Court 1—Yes. In all cases ?—No, those

actions are usually brought in by way of injunctions in the Court of

Chancery, and then, of course, there is no jury. ... I think the term
of fourteen years is too short ; I think a fair term would be twenty-

one years for both parties—that is to say, both for the public and the

inventor. . . . You are one of those who are of opinion that the

inventor has a right to his patent, and that it is not a mere question

of public policy ?—I am, most decidedly. You put him on the same
footing with an author, or any person claiming a copyright %—Yes, or

higher ; inasmuch as I believe inventors to be more deserving, and of

more benefit to the community.
Mr. Gre(]ory.—Do I understand you to say that you propose patents

should be gi-anted indiscriminately 1—Yes. You are of opinion that

the more patents there are the bettor?—The more patents there are,

if they are novel and useful, the better. Yes, if they are novel and
useful ; but who is to judge of that ?—Let the public judge of it, or

the Courts. But you would grant them indiscriminate!v ?—Yes, I

would grant them indiscriminately to every applicant. Whether they
are novel and useful or not ?—Yes ; I do not think the Patent Office

ought to have anything to say about that. Whatever may be the
character of the invention, you would grant the patent ?—I mean aside
from public morals. But whatever may be their nature with regard
to utility and novelty, you would grant the patent ?—Yes ; I think it is

the true policy. You think that that would not injuriously afi'ect
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trade ]—No. Nor that it would hamper other inventions •?—No. Nor
that it would affect the evolution of discovering in any way 1—No : I

do not think that it would any more than the present system. No,
but take it absolutely 1—I think it would be an advantage to the

community. You think that the indiscriminate granting of patents

would be an advantage to the community, do you ]—I think there is

no possibility of a satisfactory system apart from that. The French
system I consider the true system. . . . But on principle you say that

you would leave the question of novelty to the Court when it came to

the question of the repeal of the patent?—Yes. Then if the same
Court was to grant the patent, that would be leaving the question to

the same Court, would it not %—It is hardly practicable for a Court to

examine into 20,000 applications a year. As a matter of expediency,

I would leave it to the Court afterwards. . , . "What he acquires

against the public is the right of preventing any other individual using

this process or machine 1—Yes, for a limited time. That right he
acquires against the public %—The Government give it to him. But
if the Government grant it, is it a question of common right %—It is a

bargain between the Government and the inventor. . . . Do you mean
to say that the user of patent is not a right against society?—Not half

so much as the exclusive occupation of land. . . , He surely acquires

a right against society, does he not ?—No, not against society ; it is in

favour of society on the whole. . . . You have stated that you thought
under an invention like Mr. Bessemer's licenses should be compulsory %

—I think it would be a benefit to society, and to the inventor as well,

that in such cases the licenses should be compulsory ; one does not

use such an invention profitably either to himself or to society. And
the inventor cannot bring it into use himself?—No. Your criterion

as to where licenses should be granted would be the possibility of the

demand being supplied by a single individual, or the contrary?—

I

think so, . . . because frequently the value of a patent, either to the

man who has made the invention or to the public, lies in the exclusive

use of it. . . . You are aware that there is an affidavit always deposited

in this country and in America, with regard to novelty, to prove the

fitness of the patent according to the best knowledge and belief of the

applicant ?—Yes. Would you propose to dispense with that affidavit ?

—To be consistent, I think I should dispense with it, but I do not

think that that is a very material point. ... I would confine patents

strictly to the inventor or to his representatives. ... I have been

connected with and made some thousands of applications, and not one of

them has ever been rejected on account of the want of patentability.

... I would have the inventor depo-sit a simple description of his

invention. I would not require him to say what is new or what is

old ; that is a matter to be left entirely to the Court to decide. . . .

Mr. Marfie.—By the return which I hold in my hand, I find that

the number of patents granted in Prussia in the year 1867 is stated

at 103?—I counted the number in the year 1871, and it was 31.

The Committee may infer that there is a diminishing tendency

with regard to granting patents there, while there is a tendency to

increase in this country?—Most certainly; for out of that 31,
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24 were cancelled, and not one was granted for more than three

years. . . .

Chairman.—But is there an absolute power in Prussia in the Patent

Office to cancel patents]—They exercise it. In what way do they

exercise it 1—I really do not know the practice ; in one case of our

own where a patent was granted it was afterwards cancelled, because

they found in a French scientific journal that the patent had been

described in France prior to their granting the patent. . , . Sewing-

machines were introduced very freely here from America, but it would

have been better for this country if they had been compelled to make
them in this country. . . . Would not the liability to heaAy royalties

on the part of the London sugar-refiners, while their rivals just on the

other side of the sea were not liable to those royalties, have a tendency

to remove the trade from London to the country that had no royalties

to pay 1—Most undoubtedly, if the state of art was the same in both

countries. . . . Suppose it to be true that the state of the sugar-

refining art in Holland is quite abreast of its state in London, or

considerably ahead of it, would not the rate of facts which I have put

be very hard for the British trader ?—Yes, I will say frankly it might

be a case of hardship. Have you any suggestion to make to the Com-
mittee in order to obtain a rectification of that evil 1—I would make
them manufacture the article in this country, but of course it is very

difficult to deal with processes ; if you could ascertain that the sugar

was made by the patented process, I would not let them import it.

But if it were impossible to prevent that importation, what then ?

—

Then it would be a hardship on the manufacturer here. ... I could

quote a passage from the evidence of Mr. Newton, an eminent

patentee agent, -with regard to that, who said that the patentee of a

sewing-machine raised 160 actions, all at one time, though he had no

valid patent; would not that expose 160 persons to difficulties

unfairly ?—Yes ; but that kind of thing is incident to all classes of

property. If you hold a piece of land, I can bring an action of eject-

ment against you, whether I have a claim to it or not. In the case

of Mr. Bessemer's process, you thought it fair that licenses should be

compulsory ; on what principle should the proper sum to be paid as

royalty be estimated, do you think 1—I think there is no general rule

for estimating that. Would the necessity of competing with parties

from abroad, who were not paying royalties, be a circumstance to be

taken into account ?—Yes, I would take all the circumstances into

consideration. Have you ever found any relation or proportion

between the amount of reward received for an original invention and

the expense at which it has been introduced 1—No ; sometimes it is

all a lucky thought, and I think it is just as deserving. Would you

think it as well to introduce some system by which a trade could

combine, and say to a patentee, "We will give you £10,000 or

£20,000 if you will give us your invention;" would you think that

advisable 1—Yes ; we have now a patent in the iron trade which will

produce very extraordinary results, and where the iron manufacturers

purpose to own it themselves.

Mr. A. Johnston.—They propose to OAvn it, and not to throw it
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ojien 1—Just so. . . . How does a person holding a patent in the United
States get himself remunerated ] Has he agents to go throughout

the Union ?—It is often the case that they go into the separate States,

but in the United States there is a protective tariff, and of course a

foreigner could not compete on anything like fair terms ; so that if he

paid higher royalty he would meet no competition from abroad. . . ,

Do you know what becomes of those patents generally?—Many of

them are worked very successfully. . . .

Mr. Macfie.—Are you in favour of an international system of

patents ]—It would be a good thing, but I do not see my way clear

to it. You spoke of Judge Mason being connected with a patent

agency ; what was that agency 1-—His name appears as a patent agent,

but I think that he is the legal adviser of the firm. Do you not think

that the reason why so many patents are granted in the United States

is, that you have no law of copyright of designs, and that many of

what you call patents we call designs'?—We have a copyright in

designs. Are there not many of your patents which would be regis-

tered in this country as designs '?—No ; or if there are, they are

wrongly registered here. You spoke of a patent being given for a

pencil ; was that well for the public ?—Yes ; they paid royalties for it

to the extent of $100,000. . . . Once the idea struck any person, there

was no difficulty in giving it practical effect ; now does it not appear

to you that the interests of the public in that very trifling matter were

surrendered to those of the inventor, inasmuch as once the idea was

thrown out, he could not have concealed the idea, and any one could

have adopted it ]—I do not think it is a trifling one. You might say

that Sir Isaac Newton's discovery of the law of gravitation was a trifle,

but these things only show that the true test is in the result. . . . The
moment he introduced it into practice, from that moment every one

else might have done it, might they not 1—Yes ; but the patent law

was the inducement to him to introduce it. . . . Have you any diffi-

ulty in the United States with regard to the patent law in Canada ?

—Yes ; I think it is a most infamous law, and I think it is the duty

of Parliament to insist that at least British subjects should have the

.^ame right in Canada as the Canadians have. I think their attention

may be well turned to the subject ; it is not, I think, constitutional

that English subjects should be prohibited from taking out patents in

Canada. I think that every Englishman should have equal rights

o\er the whole Empire.

Chairman,—Is it the law of Canada that a man applying for a patent

in Canada must reside in Canada, or is it only that he must be

naturalised 1—He must be a resident for twelve months ; it is practi-

cally a prohibition for Englishmen who reside here. I have recently

received a communication on that point, asking mo to submit the

subject to Members of Parliament.

Mr. Macfie.—Can citizens of the United States obtain patents in

Canada]—Not unless they reside there twelve months. Can the

people of the United States import from Canada manufactures made
there free of patents 1—They cannot In other words, your pro-

tective duty includes in its operation this effect, that it clears the

VOL. II. 2 ^
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patentees and manufacturers of the United States from what you

would consider unfair competition from countries or places where there \

is no patent law %—It is, no doubt, a great advantage there to indi-
|

vidual manufacturers. So far as patents are concerned, you think that \

there is an element of fairness in it ]—Yes, I think there is. Do you I

think there is any possible way of discriminating at the frontier, or I

the Custom-houses, the manner in which an article has been made, or
\

the patent which it would infringe upon ]—If you make the law as it jl

is in France, the patent becomes invalid ; the moment you import an 1

invention into France, your patent becomes invalid.

Mr. Edmund Knowles Muspratt.—I was President of the Cham-

ber of Commerce at Liverpool about two years ago. . . . I am an alkali

manufacturer. ... I have only taken out one patent, and that was in

order to prevent some one else taking out the same patent. You would

rather not have claimed the monopoly, I suppose, but it was necessary

for your protection in business %—Decidedly. Have you formed an

opinion favourable or unfavourable to patents]—My opinion, on the

whole, is decidedly unfavourable to the present patent law ; and after

reading a good deal that has been written on the subject of patents in

general, and the evidence given before the Royal Commissioners, which

concluded with a report to this effect : That the evils complained of

were inherent in a patent law, I came to the conclusion that if that

was the case, the best thing in the interest of the public and the manu-

turers, and the community at large, would be to abolish patents wholly.

Since that time I have somewhat modified my views, paiticularly since

reading the evidence of Mr. Justice Grove before this Committee.

Will you kindly state the particulars in which you have changed your

views %—I think, if it is possible, without granting too many patents,

in order to bring out a certain class of inventions, the patent law may
be of service. I do not think that it is necessary to have the patent

law, in order to bring the best and great inventions, and the grand

ideas which are generally put forward in the first instance by men of

science, who do not look for pecuniary reward. But in chemical manu-

factures, it is very often the case that the idea or crude suggestion, in

order to become practicable, and be of service in the manufacture, has

to be elaborated by practical men for several years, sometimes with a

very large expenditure of money on apparatus ; and I think it is very

possible, if patents were abolished, that those men would not do that

work in elaborating those ideas, and go to that expense in perfecting a

mere crude suggestion. I think there are also cases in which an indi-

vidual produces an entirely new idea, where there is a special indivi-

duality, as M. Schneider called it, about the invention, and where that

invention can be easily applied, and easily adopted, it would not be

detrimental to the interest of the community to grant a patent. But

on the whole, my opinion is, that the fewer patents there are the better.

The multiplicity of frivolous patents under the present existing law is

exceedingly detrimental to manufacturers, according to my own frequent

experience. Has a manufacturer in the present day constantly to intro-

duce improvements, so as to keep abreast of his competitors, in order
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to prevent his business being lost to him ?—I think in all manufactures

It the present day, and certainly in my own, we have always to be

:onstantly improving the processes, otherwise we should be left behind

md be ruined. Now those minor improvements are constantly made
;

they are made as necessity arises, and are made by any man who is

capable of observation, and has some technical training ; they are sure

to be made. Now I find that many of those minor improvements,

rhich everybody must make in the course of manufacture, in order to

[work his own manufactures, are patented and claimed as inventions by

{others, and that naturally causes great evil and inconvenience to manu-

facturers. Then for such things as those you would not grant patents,

[would you?—For such minor improvements I would decidedly not

•grant patents on any account. But there are a great many patents

taken out for such things, are there not ?—Perhaps I should illustrate

that by applying it to my own manufacture. The manufacture of al-

kali was introduced into this country, as I have already stated, by my
father, in the year 1823. The principle of that manufacture was dis-

covered by Leblanc, a Frenchman; and it is the decomposition of

common salt by sulphuric acid, and the further decomposition of the

resulting sulphate by coal and lime. In its essentials that manufacture

is to-day the same as it was when discovered by Leblanc at the be-

ginning of this century. Now since that time hosts of patents have

been taken out, either for the improvement of that manufacture or for

superseding that principle of Leblanc, of the decomposition of common

salt by sulphuric acid, by other processes. Most of those patents are

only crude suggestions that might occur to any one acquainted with

the subject. This' may be very well illustrated by what Professor

Hofmann, a very eminent chemist, stated in his report on the alkali

manufacture in the year 1862, which was the year of the Exhibition.

These are his words :
" In these processes, the number whereof indicates

the validity and importance of the soda trade, are involved many new

principles, none of them, perhaps, of immediate utility, but all of them

interesting, and several of them likely to become practically available."

Now, you will notice the point there. Those processes are "interesting;"

but they are only "likely to become practically available." Now, if

those processes are patented, the original patentee, as a rule, I may say,

is not able to work out his invention. They remain there for an ob-

struction to manufacturers in the improvement of their manufactures,

Mr. ilfe/Zor.—That observation, I suppose, applies only to chemical

products %—I am, of course, far more familiar with the chemical pro-

ducts and processes, which include metallurgical processes, and my
observations apply equally to metallurgical as to chemical processes.

In addition to those obstructions, I may say that many processes, which

are perfectly practicable as far as technical difficulties are concerned,

may not be practicable, because some of the by-products are not

saleable. Now it also occurs that in course of time tho.se by-products

may become of value, and the process becomes then practically available

for manufacturers. Now it is evident that any process of manufacture

which undergoes this regular course of improvement will lead in time

to several patentees claiming the same or similar inventions for doing
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the same thing. There is the original j^atentee, who has possibly only

given a crude sviggestion to the world, or rather claims that crude sug-

gestion which was found in many scientific works, and was well known.

There is the manufacturer who takes out a patent for a plan of making

that suerirestion available in the course of manufacture, and then, after

a course of some years, although in the hands of the second patentee,

the patent may have proved valueless because some of the products

were of no value, another man comes in and takes out a patent in which

all the essentials are the same, but because one of the by-products

has become valuable in the meantime, he is able to work at a profit.

Now, to which of the three are you to give a patent ] It is perfectly

clear that the conflicting claims of those three or more inventors, or

discoverers, or patentees, must lead to litigation. I was thinking of a

case which has practically occurred in my own business, and those

patents that I am referring to had a very detrimental effect on the

alkali trade, because they prevented us, and several other manufac-

turers, from engaging in a manufacture which is one of the liy-products

of the alkali trade. It also had the eff"ect, that if the case had not

been tried, the second patentee, having compromised with the Runcorn

Soap and Alkali Company, who he said were infringing his patent, we
should be still at the mercy of one company for the supply of pyrites,

wliich is one of the chief raw materials of our manufacture, and that

pyrites would have undoubtedly gone up to a monopoly price. Will

you be kind enough to state to the Committee the exact facts of the

case %—I alluded in what I have previously stated to two patents.

One was taken out by Mr. Longmaid in the year 1844, and the second

patent was taken out by Mr. William Henderson 'in the year 1859.

The object of the patent of Mr. Longmaid is the roasting of ore con-

taining sulphur with common salt and producing sulphate of soda, and

the subject of the patent of Mr. Henderson is the roasting of ore con-

taining sulphur with common salt, not for the purpose of making sul-

phate of soda, but for the purpose of recovering copper principally. I

may state that Mr. Longmaid at the same time claims to make use of

his patent for the extraction of copper as well. . . . But the second

man has a claim almost identical with the first %—Yes ; the second

man has a claim almost identical with the first. Now, Mr. Longmaid's

patent was worked out by Mr. Longmaid himself, and I am sorry to

say it was not remunerative ; but the other taken out by Mr. Henderson

proved to be very valuable, because, since the time that Mr. Longmaid
had taken out his patent, there had come into use in this country by
alkali makers, the Spanish pyrites, consisting of sulphur and small

quantities of copper and iron. By the use of this process with the

burnt ore, i.e. after the alkali manufacturer had taken out the sulphur

roasting it, with the portion of sulphur left in with common salt, the

copper was able to be extracted by lixiviation, and what was really the

unreraunerative part of the process, the iron ore which was left behind
in the vats, became valuable as an ore in the manufacture of iron.

The price that was obtained for that iron paid for the whole process,

and made it a remunerative manufacture. Now, the pyrites that we
obtain from Spain and Portugal comes essentially from two mines.
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One belongs to Mr. James Mason, and the other was bought up by an
English company, the Tharsis Sulphur and Copper Company. The
Tharsis Company, when it started, bought up Mr. Henderson's patent,

or rather, Mr. Henderson was one of the promoters of the company,
and sold his patent for a considerable sum of money to the company.
The effect was clear. Mr. James Mason, who supplied a number of

manufacturers with sulphur ore, could supply them only at a higher

price than the Tharsis Company, because the company, by means of

the patents of Mr. Henderson, which they had bought up, could make
use of the residues after the burning of the sulphur ; and, as I said

before, that would hav^e led to a monopoly of the sulphur supplied to

the alkali manufacturers in the hands of the Tharsis Company, if it

had not been for what I am going to state. Many other manufacturers

knew that by treating the ore in this way we could get out the copper

and sell the iron, but as Mr. Henderson claimed the patent for it we
were afraid to do it, and we did not do it. The Runcorn Soap and
Alkali Company, very luckily for the alkali manufacturers, commenced
the extraction of the copper, and Mr. Henderson came upon them for

the infringement of his patent, and after litigation M'hicli spread over

two years, at a cost to the Euncorn Soap and Alkali Company of £4000,
and the great annoyance of being taken away from attending to their

own business, the case was compromised. Those processes can be

carried on either in what are called open or close furnaces. Mr.

Henderson carried on his process in close furnaces, and the Runcorn
Soap and Alkali Company carried on their process, as Mr. Longmaid
had proposed to carry on his process, in open furnaces. Of course,

Mr. Henderson said at first it was impossible to do it in open furnaces

;

but luckily for us, the process succeeded even better in open furnaces

than in close furnaces, and a compromise was made on that point.

Mr. Henderson withdrew all claim to open furnaces, and since that

time Ave have been free from the incubus of those patents. We,
together with Messrs. Phillips and Claudet, started the Widnes Metal

Extraction Company, and we carry on that process in all the essential

particulars, the same as Mr. Longmaid. It is a very remunerative pro-

cess ; we have improved on it, and we now not only extract copper,

but silver and gold, by a simple process invented by Mr. Claudet. At
one of our largest works, and one of the largest in the kingdom, at

Flint, in North Wales, we have put up copper works for extracting

copper by that process. Now, if it had not been for the courage of

the Runcorn Soap and Alkali Company in fighting that patent, we
should have been handed over to the mercy of the Tharsis Company both

for our ore, sulphur, copper, and everything else. The Committee will

r^ee that in all essentials both patents are the same. Mr. Henderson's

patent only becomes valuable not on account of the variation of the

process, but because in the meantime those ores come from Spain, and

by treating those ores we get a substance which can be largely used in

the iron trade. . . .

Mr. Macfie.—Was it with a view to taking advantage of this new
raw material that Mr. Henderson did take out a patent ?—Yes ; and

it was also this : Mr. Henderson having that patent, was able to obtain
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a considerable royalty from the Tharsis Company. How much royalty

did he gef?—I believe it was £60,000 promotion money that he ob-

tained, but I am not quite certain. What was the amount of merit

that entitled Mr. Henderson, in a moral point of view, to claim the

patent ]—That he applied Mr. Longmaid's process to a new article. I

believe any alkali manufacturer would have done it afterwards as soon

as the necessity arose. You do not think that any addition was made

to our useful stock of practical knowledge by the fact that Mr.

Henderson took out the patent ; that knowledge Avas possessed and

open to the world before, was it not %—Yes ; in fact Mr. Henderson

proposed to do things which are rather inconvenient in the mode of

carrying on the manufacture than otherwise. Have you any reason to

think that chemical patents are very frequently crude suggestions, of

no value until worked out by practical men, and, if so, can you give

any reason for entertaining that opinion %—I think I could give

instances of that, but they are so numerous that I am afraid to call on

any of them. I am sorry I have not got a list of the chemical patents

with me, but any one could see that the mass of them are merely crude

suggestions ; and I can give the Committee an instance of an idea of

Baron Liebig's which was taken up and patented in this country by

Mr. Lawes, and which was afterwards, I believe, the subject of no end

of patents ; but there was a crude suggestion put forward in a scien-

tific manner by Baron Liebig, and patented by Mr. Lawes, and that

crude suggestion, in the hands of practical men, has become a manu-

facture of the utmost importance, namely, the manufacture of artificial

manure. I might also give you other instances. There are several

patents of ]\Ir. B. that were very valuable in our manufacture as

suggesti( ns, but they were suggestions merely. Many of them ^Ir.

B. himself has tried, and many of them have failed, but in the hands

of practical men they have become of great value ; the manufacture

of caustic soda, I might instance, as a very simple suggestion, in

the first instance. B. is a name very well known in the patent world,

and he has taken out for the manufacture of alkali some scores

of patents. I think another evil that arises is, that in working out

those chemical processes, those crude suggestions, particularly where
we have a new material to deal with, we have to alter the apparatus.

Now, in altering the apparatus we alter it according to our own obser-

vation. Any manager of chemical works will find, perhaps, that the

substance he is treating cannot be treated in the apparatus he has got,

and he alters it accordingly. He finds that it is a little better, but he

has to alter it again, and he continually improves it until the right

form is hit upon. Nothing can be more legitimate than for a manu-
facturer to do it, but he has not only to exercise his own power of obser-

vation in those steps, but he must look out to see whether A. or B.

before him has not, jjerhaps, for some totally different purpose, sug-

gested a furnace or a boiler, or an apparatus of the very kind that he

Avishos to adopt. Nay, more than that, I cannot see how a manufac-
turer can be expected to know whether he is infringing a patent

or not. Mr. Aston, in his evidence before this Committee, stated

that it was very difficult to possess the mind of the judge, and more
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1

particularly the jury, of all the facts connected with a patent case
;
yet lie

seems to me to think, and all the advocates of patents seem to think,

it is quite easy for a manufacturer to know whether he is infringing a

patent or not, but I know nothing more difficult. Mr. Aston also said,

in answer to a question put to him, that it was not likely that two

persons should stumble on exactly the same invention; that such a

thing only occurred twice in a century. Now, if he was speaking of

gi-eat discoveries, like the discoveries of Faraday, or Liebig, or Davy,

I could understand that, but so far from two people not stumbling on

the same invention often, it is a very common occurrence. In fact, in

my own trade, I have stumbled, or rather I have been, from the neces-

sities of the case, brought to use certain apparatuses, and certain sub-

stances, that have been claimed as patents by other people, and I did

it without knowing anything at all about them. And that will lead

me to give the Committee the history of a case in which I became

engaged for the infringing of a patent. Will you kindly favour the

Committee with that case 1—Some ten or twelve years ago, or perhaps

longer, a representative of the Liverpool Gas Company came to us and

stated to us that he had a substance which contained sulphur. That

substance being peroxide of iron which had been used in the de-sul-

phurising of gas (the purification of gas), and after having been used a

considerable time the sulphur had accumulated in it, and he could not

use it any more for the purificarion of gas. He asked me if we could

use it in our manufacture. When I heard that it contained sulphur, I

said, of course we might use it. I tried the substance, and I found

that, in addition to the sulphur, it contained a large quantity of saw-

dust, which interfered with the process that I wished to apply it to. I

told 'him that if he could get rid of the sawdust, and bring the substance

free from sawdust, I should be able to use it. Some few years after-

wards he came to me and informed me that this refuse had been

accumulating upon him, and that the Corporation insisted on his

removing it, as it was a nuisance. I said to him, " Give me fifty tons

to try it." I tried it and I succeeded, because there was no sawdust

in it, and I then used a considerable quantity. The price of pyrites

was very high just then, and I was able to afford to pay lis. a ton for

this refuse. After I had used it for some rime, I received a letter from

a gentleman, whom I will call Mr. A., saying that he had heard I was

infringing his patent. I wrote in reply to him that I was very much

astonished to hear that anybody could patent the use of sulphur, because

that was what I was doing ; but he insisted that he had a patent for

the purpose. Now, at first I felt rather inclined to pay him a small

royalty, and I have no doubt that if we had been using it at our Hint

works instead of at our Liverpool works, as I should have had to con-

sult my partners, who dislike lirigation (and perhaps justly so, because

they have suffered by it), I should have been forced to give m and pay

a royalty. However, I was free, and I refused, because my own idea

was that it was impossible to have a patent for the refuse of sulphur

;

however, I found on consulting a patent lawyer for the first time in

my life, that it was quite possible, and that if I could not prove prior

publication, the patent might be valid. That Avas rather hard on me,
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who had discovered this, at least I should say so were it not that every

tiro in chemistry would be able to do the same thing. I say it was

rather hard that I sliould have to go and look over all kinds of books

and patents to find out a prior publication ; so I went to the Gas Com-

l^any and asked them, as they had been engaged in a very protracted

litigation with Mr. A., on another patent or patents, for the use of

peroxide of iron in the purification of gas, and they pointed out to me
a prior publication of the use of this substance in The Gas Light

Journal, I think, and when once I had seen it, I felt that I was free,

and contested the point with Mr. A. He, of course, threatened to bring

actions against me, and after some discussion about the merits of his

particular apparatus for the burning, which was not very much better

than my own, the price of sulphur having fallen in the meantime, so

that I was not able to offer a higher price for the stuff, Mr. A, bought

it up, and we settled it in this manner : Mr. A. was forced to remove it

from the gas works ; in the meantime he could not get his apparatus

finished in time, and he came and asked me to take it. I said I would,

on condition that he withdrew all claims against us. He did so ; but

Mr. A. had stopped a manufacturer in London from using it, though

his patent was clearly invalid, even according to the present law. But
by his action against us, and by the annoyance we were constantly

subjected to by him, we were practically removed from him as com-

petitors in the purchase of the article ; and with those two patents,

both of them, I believe, invalid, he has got a monopoly of the supply

of the article for the purification of gas throughout the United King-

dom, at the same time preventing us in certain cases from making use

of what is a very valuable material in our manufacture. Have those

patents been profitable to Mr. A. ?—Exceedingly so. What has been

his pecuniary profit ?—It has been very great, T believe. Has he

licensed any one?—Yes; in Liverpool, I believe, he has licensed one

person, and he may have done so in London. Did Mr. A. do anything

to get his patent introduced in other manufactories than his own 1—

I

cannot answer that cjuestion. He never came to you, or any house in

the Lancashire district, so far as you knowl—No. I am told that

most of the gas companies in London have licenses under Mr. A.'s

patent ; are you cognisant of that as a fact 1—We must keep those two

l)atents distinct. The first patent is for the use of peroxide of iron in

the purification of gas ; and the second patent is for the use of that

refuse after it has purified the gas. Now, Mr. A. had got a contract to

supply a certain number of gas companies in London with peroxide of

iron for the purpose of purifying gas. A company in the north of

Ireland found that bog iron ore, or ochre, did exactly the same thing,

and they supplied the Liverpool Gas Company, and I believe they now
supply one or two of the London Gas Companies with it ; but they still

supply the Liverpool Gas Company with the native bog iron ore. Now,
what lias enal)led Mr. A. to do this ? Because, although his first patent

for the use of peroxide of iron for the purification of gas lias expired,

the second patent enables him still to hold the monopoly ; and in that

way he has virtually ol)tained that prolongation of his patent which
was refused before the Privy Council. Are there many patents which,
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in your opinion, are invalid ?—Of course at that time I went into the

[question whetlier the patent was valid or invalid, and I found, from

le opinion of counsel, that if a claim was made for something which

)ad been published previously, the patent was invalid until the dis-

claimer. I should say, judging from the many chemical patents I have

seen, that they are all invalid on that ground. Are they as valuable

the holders as if they were really valid %—To judge by the case of

\lx. A., I should say it was quite so. But they seriously inconvenience

trade, you say 1—Decidedly so. I could also give other instances of

patents for the consumption of smoke
;
patents for the use of carbonic

oxide gas applied to various processes in our trade. Sometimes we

have paid sums of money to prevent people attacking us, though we

knew that if the patents came before a legal tribunal they would be

declared invalid. Am I right in thinking that the competition as

between the public on the one side, and the patentee on the other side,

is over-weighted very much on behalf of the patentee ; and that, in

fact, he gets the entire benefit of a success, whereas any one who stands

up to get an invalid patent nullified gets only a small fraction of the

1)enefit ; and, therefore, there is a very strong inducement on the part

of the patentee to go to great expense in threatening lawsuits on the

making use of those miscalled new inventions?—I should decidedly

think so. Another evil I experienced was this : that I could not find

out from any person how much I should have to pay, supposing I was

found to be infringing a patent. I think what I have said about an

invalid patent being nearly as good as a valid patent is a pretty good

rt'i)ly to what Mr. AVebster said when he was asked whether the manu-

facturers had not continually to be on the look-out to see if they were

infringing some previous patent, and he replied that a patent could not

Ije granted for something which was in an existing publication. But it

my experience be right, that invalid patents are pretty nearly as good

as valid ones, that falls to the ground. Have you ever heard the ex-

pression used of "the free domain," and have you any suggestions to

make to the Committee on that point?—That question of free domain

I take from the evidence given before this Committee. I noticed Mr.

Webster's reply, and it seems to me that if invalid patents are as good

as valid ones, in order to levy black mail from manufacturers, that was

quite an answer to Mr. Webster. I decidedly think that the free

domain is encroached upon by so-called inventors. You yourself con-

tested the patent that you have mentioned 1—Yes. Is it your opinion

that manufacturers generally are indisposed to contest i)atents of which

they doubt the validity?—Decidedly; in fact, in the case of Mr.

Henderson's patent, which was also invalid, we dared not have used it,

and we dare not have raised litigation. Another company that raised

the litigation benefited our trade ; but we ourselves, and many others

in the b-ade, did not dare do it ; in fjict, so much were we afraid of

litigation in that case, that until we obtained a guarantee from Mr.

:Mason, who owned the pyrites mines in Portugal, that he would bear

all the costs in case Mr. Henderson i)roceeded against us, we did not

dare to start the Widnes Metal Company. Then the number of

actions in the law courts on the subject of patents gives no real idea
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of the amount of actual interference with manufacturing operations,

does it ]—Certainly not ; in our own case, I have often paid royalties

where I have been convinced that the patent was invalid, just to get

rid of the annoyance, and because I would not go into Court, Suppose

the patent laws are maintained, have you any suggestions to make to

the Committee with regard to the means of ridding manufacturers of

this misfortune %—After giving considerable thought to the matter, I

have come to the conclusion that it would be in the interest of the

public, pro^^ded certain safeguards can be given by a strict preliminary

examination, to grant patents in certain cases, I have previously

alluded to the crude suggestion of a chemical reaction or principle known
very often to every chemist, but patented only by some man Avho

thought he could make good use of it. Now if one of those crude

suggestions on chemical reactions or principles is taken hold of by an

inventor in conjunction with a practical man or manufacturer, and they

work it out for some years, and they perfect it at a cost of considerable

expenditure and continued thought, in that case I think a patent might

fairly be granted. But I think such cases are very few. Also in cases

where there is a perfect novel idea which is proposed to be applied, if

it could be made practicable within a reasonable period, say six months,

there, I think, on condition that it is really novel, and that it is a prac-

tical invention, a patent might be granted ; but if we have patents,

even in those cases we must have compulsory licenses, in my opinion. To
whom would you commit the duty of deciding in what cases patents

should be granted?—I believe, and I have reason to believe, that a high-

class tribunal, as suggested by Mr. Justice Grove, with the aid 01 scientific

assessors, an engineer and a practical chemist, perhaps might be able

to decide that question ; but I think that the guiding principle of that

tribunal ought to be this, that the onus p-obandi ought to lie on the

applicant. They should take the position of defenders of the public

right, and the applicant must prove that he has something that is de-

serving of a monopoly. Have you read the evidence of M. Schneider ]

—Yes. Do you approve of his suggestion that there might be patents

given as an exceptional matter 1—That is really, I think, pretty much
my own idea. I agree with that, but I think possibly patents might be

more frequently given than he seems to think ; but if we once get this

tribunal, that tribunal would decide, and after an experience of it, if

we still found that such evils as we suffer under at present existed, I

think we should be forced to abolish patents altogether. You agree

with Mr. Justice Grove in that opinion, do you ]—Yes. I think you
have stated that if your views were carried into effect compulsory
licenses would be required ]—Yes. Will you be kind enough to favour

the Committee with your views on the subject of compulsory licenses '?

—So far as chemical manufactures are concerned, most of our licenses

take the form of a percentage on the saving or profit. Now I think
we might lay it doA^m as a rule that licenses should be compulsory,
and that the royalties should be limited to a maximum percentage of

the saving,—we will say ten or twenty per cent,, but it would vary in

each case ; and I think that with that limit it might then be left to

arbitration to decide, or possibly you might leave it to this proposed
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tribunal to decide, what percentage should be paid in the particular

case before them ; that I think would meet the difficulties. Have you
found any correspondence between the magnitude of the pecuniary

advantages received by patentees and the intrinsic originality of their

inventions, and the expense they have incurred in maturing or intro-

ducing those inventions %— I tliink not ; the instance of Mr. A.'s patent,

which is very valuable, and which is not original, is a very good case

in point. Then hundreds of thousands of pounds might be received

for an invention which was rather a happy thought, and likely to occur

to any one, than for working out at a great expense, perhaps, a new
idea %—Yes. Does the patent-law admit of any improvements in that

respect ; for example, that the manufacturers in a certain trade might
have the right to go to some tribunal and beg that a new invention

should be vahied, in order that they might pay up that amount, and
throw the use of the invention ojjen free to the whole community ]—

I

think such a provision would be very valuable indeed. Have you any
suggestion to make to the Committee as to working such a plan as

that out %—Xot off-hand, that had not struck me ; but it appears to

me to be the corollary of compulsory licenses. Has the establishment

of free trade in any way interfered with the position of manufacturers

in this country, with regard to their ability to compete with foreigners,

the one having to pay patent royalties and the other probably not 1

—

I think under the Hgime of free trade we are brought into much more
intimate cortipetition with foreign manufacturers than we were before

free trade was established, of course ; and certainly free trade on the

Continent is develojiing foreign manufactures very rapidly. No doubt

we benefit by it ; but the Continent also benefits by it, and their manu-
factures are making enormous strides. Looking to the future, I can

see that we in our chemical trade will have very severe competition

from Prussia, because Prussia practically has no patent-law, or only

such as I have suggested, with a very strict preliminary examination.

There are many patents for which we pay royalties which are worked,

and will be worked in Prussia, free of royalties. Hitherto Prussia has

not come into competition with us in chemical manufactures, but I ex-

pect that in a very few years we shall find she is competing with us.

France already competes with us at certain times. "\Ve thought we
had almost a monopoly of the alkali manufacture for export on account

of the great natural advantages that we possess in coal and Scxlt, and

so on. France, however, is able to introduce her goods into this country

free of any duty whatever. We have no obstructive duty on chemicals.

France, on the other hand, has a duty on our chemicals. France also

gives a very considerable drawback on all chemicals that are exported

on account of the salt that is used in the manufacture, and she competes

with us. Though there is a patent-law there, and they pay royalties

in certain cases, still they often do not pay the same amount of royalty

that we do, and we suffer from their competition. You think, if

patents are continued in this country, that the patentee should l)e bound
to patent in France, and charge the same royalties there as he does in

this country ]—Do you mean that there should be an international

patent-system ? I mean, would it be advisable, in order to mitigate
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those evils, that there should be an obligation on any person taking

out a patent in Great Britain that he should take one out also in the

other countries with which British manufactures are to compete ?—

I

think so, decidedly. Or else to establish an international system, if

possible 1—Yes. Has France itself suffered from the monopoly prin-

ciple introduced in the French patent-law %—The manufacturer in

France has suffered in the case of chemical patents with which I am
somewhat familiar, and that is in the case of the aniline dyes. I find

M. Benard, who is a very celebrated political economist in France, cites

the case of Hofmann and the patent for aniline which Mr. Perkins has

got. In the year 1856 Mr. Perkins's patent was for a fine mauve and

violet colour. Then M. Hofmann, in Avorking on the aniline colours

in the year 1858, discovered how to produce the red colour by a cer-

tain process of oxidation. Those aniline colours are all produced by
oxidation. M. Hofmann discovered the red colour, and he sent a

memoire to the Acad6mie des Sciences of France, in which he gave the

exact method for producing this magnificent crimson red. M. Hofmann
took out no patent, as is very frequently the case with men of science.

Six months afterwards, a manufacturer in France, who had tried to get

a patent for that discovery of Mr. Perkins's, sold to a manufacturer of

chemical products a process exactly similar to that of M. Hofmann.
The patent was granted, and the product manufactured. Very soon

in France and abroad more advantageous and improved methods were

discovered for producing the same colour; for, of course, you may
oxidise with all kinds of matei'ials. All the manufacturers tried to use

the new process, and they were prosecuted, and condemned for in-

fringement on the right of the patentee. It then folloAved that one

kilogramme of red of aniline was sold abroad for £12, and the mono-
polisers in France sold it for £40 per kilogramme. The consequence

was that the French dyers had to obtain their aniline colours from

abroad. A. Schlumberger, of Mullhouse, established a new factory at

Bale, in Switzerland ; Jean Feer, of Strasburg, established a new fac-

tory at Bale ; Paterson and Seikler, of Saint Denis, established a new
fLictory at Bale ; Poirrier and Chappal, of Paris, established a new fac-

tory at Zurich ; Monnet and Dury, of Lyons, established a new factory

at Geneva. Then there were several other establishments raised by
Swiss people, so that this aniline of the French undoubtedly suffered

from a patent encroachment on what was free domain. Do you know
Monsieur Benard 1—Yes, I know M. Benard pretty well. I met him
at the time of the negotiations of the French Treaty, and a very able

jtolitical economist he is. Have you paid any attention to the works
of a still more eminent economist, Mr. John Stuart Mill 1—Of course,

in considering this subject of ])atents, I have read Mr. John Stuart

JMill's views on the subject, and 1 must certainly say that I do not

agree with him. Have you any remarks to make with regard to his

theories 1—I admit entirely his definition of property. He says, " It is

the recognition in each person of the right to the exclusive disposal of

what he or she have produced by their own exertion, or received either

by gift or fair agreement, without force or fraud, from those who pro-

duced it. The foundation of the whole is the right of producers to
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what they themselves have produced." Now I agree with that, but I

cannot agree witli Mr. Mill's conclusions. I admit the natural rio-ht,

but I cannot see that that right can carry with it the right to prevent
another from producing.

Mr. J. Howard.—Does he state any such thing?—I simply say that I

cannot see that that can carry with it the right to prevent another

from producing. I admit his right to his own product, but not his

right to prevent another person from producing ; in fact, I agree on

this point with Professor Rogers, who says, " If a law can confer a right

on one person only by inflicting a wrong on a number of other persons,

it is intrinsically vicious, and cannot be defended on the ground of its

intentional goodness."

Mr. Macfie.—Do you think that that applies to the patent-law ?

—

Yes ; and I think it also prevents many a person even from using his

own productions, as I have shown. Mr. Mill goes on to say that he
thinks if you can find the original inventor, you ought to give him a

monopoly. Now, my answer is, that the difficulty is to find him.

Very often you do not give it to the original inventor, but to some one

else.

Mr. J. Howard.—That is no answer to Mr. John Stuart Mill's re-

marks ; he puts the case hypothetically, does he not 1—Yes, decidedly.

He says if you can find the original inventor, and that is the point on
which I take issue •, I say that in nine cases out of ten you cannot find

him.

Mr. Macfie.—Does not Mr. John Stuart Mill hold that the charac-

teristic of patents is this, that the parties who pay the patentees are

the parties Avho actually receive the benefit of the invention jjatented ?

—I suppose he would mean there that the manufacturer who paid the

patentee would receive the benefit. No ; the Honourable Member for

Bedford, in his very interesting evidence, quoted from Mr. John Stuart

Mill, who laid it down as the characteristic of patents, that the reci-

pients of the benefit, namely, the consumers, are the parties who
actually pay the royalties to the patentee 1—That is clearly not the

case where we are subject to foreign competition. It does not at all

follow in that case that the consumers pay it. We will suppose that

there is a profit of 10s. a ton on the prices, and the foreign competition

lowers that profit down to 5s. a ton ; then the consumer only pays 5s.,

and not the whole 10s. Then Mr. John Stuart Mill's theory is only

correct on the supposition that we have a world-wide patent system,

is it not 1—I think so. Have you considered the effect of the patent-

law on the working men 1—So far as chemical manufactures are con-

cerned, I have had considerable experience, and I am speaking now of

the larger chemical manufactures. With regard to what they do in a

small way, such as in druggists' shops or in patent medicines, I do not

pretend to give any opinion ; but with reference to the larger chemical

manufactures, so far as I know them, I do not recollect a single case

where a working man has made a chemical invention. I do not think

there is such an instance. I do not know what working men may do

in carrying out processes and making suggestions with regard to

apparatus, because that is before their eyes ; but very very few working
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men are familiar with the chemical laws, and consequently I say they

are not likely to make any chemical inventions. . . .

Mr. Mellor.—You spoke of stumbling on ideas ; but do you not

think that a distinction should be drawn between stumbling on an idea

and an idea which requires intense study and long periods of time

before the development of that idea in a practical form 1—The word
" stumbling " was not my own ; it was Mr. Aston's. But I quite agree

with you that there should be a very wide distinction drawn between

what might occur to any man and what is produced by long and patient

thought, and very often after costly investigation. . . . Do you think

that the public are injured by the present patent-law as applicable to

your own trade ]—We have suffered very much from the present patent-

law.

Mr. Pirn.—I think you spoke of a patent-right being sold to a single

establishment, so as to give that establishment a monopoly. I am not

quite sure Avhether I caught your meaning or not, but I thought it was,

tiiat injury was caused to the rest of the trade by a single manufacturer

possessing the monopoly, and refusing to sell licenses to others ; is that

so ]—That is what I meant. Would not compulsory licenses remove

that objection"?—Decidedly; compulsory licenses would remove that

objection ; but I gave an instance of a patent that was really invalid,

and yet that might have thrown the monopoly into the hands of one

company, if it had not been contested. Of course with regard to an

invalid patent, that is a question for trial ; but would not an improved

system of patent laws get over that difficulty by creating a good method
of deciding with regard to the validity of a patent ?—I think in my
evidence, when I was asked about what I would suggest as a remedy,

I suggested an improvement in the patent law, and that you should

confine patents to a very small number of inventions, because there is

a very small number of real inventions. By that means the evils would
be reduced to a minimum ; at present it is impossible for a manufac-

turer to know Avhether he is infringing a patent or not. I think I

understood you to say that under present circumstances you would be

more in favour of reducing patents to a small number than getting rid

of them altogether '\—Yes, I think there are a certain class of inventions

which, without patents, might be lost, or which would be at least

retarded in their introduction ; those which require a large expenditure

of time and money in bringing to perfection.

Mr. A. Peel.— You do not contemplate the ultimate abolition of the

patent-law, do you 1—I am somewhat inclined to think that even after

some experience of the strict preliminary investigation which was sug-

gested by Mr. Justice Grove, we may be driven to the abolition of the

]iatent-law. I do not wish with our present experience to say off-hand

that it would be so. I know that in Prussia, where such a preliminary

examination takes place, there is still dissatisfaction with the patent-law.

They have sought to abolish it, although there are very few patents

granted at present. Therefore I am not quite certain whether after

the experience of a very much improved patent-law we may not still

come to the conclusion arrived at by the Royal Commissioners, that the

evils are actually inherent in any patent system whatever. Could you
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oblige the Committee by suggesting any general principle which in

your opinion should guide the new tribunal you propose 1—My notions

on that point are rather crude, but I think that in the first instance a

man who had an invention which he thought was novel, and was likely

to be of considerable utility to any trade, might come before the tri-

bunal and lay that invention before them, give a preliminary specifica-

tion, and then state that if they would grant him a certain length of

time he would work it out and make it practicable. Whether that

length of time should be six months or a year I cannot say. Then at

the end of the six months or a year he might come again after he had

worked it out. In the meantime I would give him a provisional pro-

tection ; but when he should come again he should be able to show, if

he was simply an inventor and not a practical man, that he had made
progress with his invention, and that it was likely to become one of

large and wide utility ; then, I think, the tribunal ought to look into

the question, and then they might make him, after another six months,

file the final specification, giving full details of exactly what he claimed
;

and I think, possibly, that tribunal might also help him in the drawing

up of his claim, so that he did not claim anything that was not really

liis own invention. The tribunal should decide on the question of

novelty, in fact %—Yes. And utility %—Yes. With regard to compul-

sory licenses, you stated that a maximum should be fixed as the price

of granting those licenses ; would you propose to have a revision of

that maximum from time to time. I contemplate such a case as this :

That a license is granted for a patent under this compulsory system,

and the patent appears to be comparatively insignificant, or unim-

portant ; but as time goes on, its great utility is shown. Would it

not be rather hard if, in that case, a low maximum were adhered to %

—I think if great utility was shown, the very ftict of that great utility

being recognised would benefit the patentee by the thing beiug used

to a large extent. You would never increase the maximum, would

you 1—No, I would put it high enough in the first instance. I would

never increase it, but I would give power to the legal tribunal to

diminish it if necessary, if they thought that in the interest of the

public it would be right to diminish it ; but at the same time leaving

what would be a proper remuneration to the original inventor.

Mr. J. Howard.—Is there much secret working in chemical processes

carried on at present 1—Not to my knowledge. Would not tlje aboli-

tion of the patent-law tend in that direction ?—Decidedly. The only

reason that I advocate even the very strict patent-law that I have

spoken of, is in order to mitigate to some extent the evil of secrecy.

You have stated, I think, that you have had experience of patent litiga-

tion ; have you contested patents at law ?—No, I would on no account

enter a law court. You have been able to carry on your business for

a great many years without being involved in a patent lawsuit, have

you 1—Yes, that has been simply because w^e have paid royalties. But

that is the fact, is it 1—Yes. You have said that many chemical

patents were granted for mere crude suggestions, I believe 1—Yes, I

did. But I understood you to say that some of those crude suggestions

have proved very valuable to the public ]—That they might. That
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they had done ?—No, I quoted what Dr. Hofmann said iu his report.

I think you mentioned that one of Mr. B.'s inventions had proved very

valuable, did you not %—I made a mistake if I said that to my know-

ledge it had proved valuable. I think you said that those crude

suggestions had proved very valuable, and you mentioned one of Mr.

B.'s as an illustration ]—That was a patent on which we paid a royalty,

and it has become very valuable. It became more particularly valuable

as soon as the patent expired. In the case of dormant patents standing

in your way, would you advocate, in the event of a new patent law

being established, that the patentee should be forced to go before the

Commissioners at the end of three years for a renewal of his patent ?

—Yes, that would be a very valuable suggestion. So as to remove

dormant patents out of the way %—Yes. You spoke of Mr. Longmaid's

and Mr. Henderson's patents as being evidently granted for the same

thing ; but you said with regard to Mr. Henderson's patent, that his

patent in no ^^y added to our stock of knowledge, did you not ]—

I

said it was exactly the same thing, practically, as Mr. Longmaid's inven-

tion. But did not Mr. Longmaid's patent add to our stock of know-

ledge %—In order to answer that question, I should have to go back and

see if there was any prior publication. But, so far as you know, did

it add to our stock of knowledge?—It may have done so or not. The
calcination of ore with salt was well known years before, so I cannot

say if there was any real novelty in the idea. But by making known
his idea through his patent, Mr. Longmaid had conferred great advan-

tages on the public, I suppose ; is that so, or is it not 1—That is rather

a difficult question to answer, because the making known of anything

is valuable. Valuable in your business, do you mean 1—I do not know.

I have no doubt it would have been otherwise discovered if it had not

been made known in that way. I think you said that the making
known of Mr. Henderson's process was valuable 1—The process is

valuable now, because one of the by-products has turned out to be

valuable. The process was not of value in itself. You said that you

had found considerable difficulty in your way in altering your trade

appliances, did you not %—Yes. From coming in the way of patentees 1

—Yes, that is so. You spoke of the impossibility of a manufacturer

knowing what was patented, and what was not ; are you aware that

for a very trifling sum you could get a search made at the Patent

Office 1—I can find out what is patented, but I cannot find out whether

a patent is valid or not. But you know that you can find out at the

Patent Office what is patented, do you not %—Yes ; but practically it

is very difficult, if not impossible, for a manufacturer to know what is

patented. A friend of mine wanted to decorticate cotton seeds for the

purpose of extracting the oil, and he did so. He told me that he took

out a patent for it, and that he liad written to a patent agent to search

through all the patents to see if there was a patent for the same thing.

He searched them all, and said there was not. He had not made a

diligent search ]—As soon as he took to working it, a man attacked

him for infringing his patent. Mr. A.'s patent for utilising sulphur

was a patent that ought never to have been granted, in your opinion %

—Decidedly not. You have stated that, practically, an invalid patent
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was as valuable as a valid one, and yet you told the Committee that

when you defied Mr, A. he withdrew his claim. You arrived at a

•'ortain knowledge on which you resolved to defy him ; was that so ?

—

I was kept in hot water for three years. But Mr. A. did ultimately,

on becoming aware that you possessed certain knowledge, withdraw

his claim, did he not %—Yes, I fancy he did so because he had got it

into his own hands, and did not think it worth fighting about. He
continued to the last to say that his patent was perfectly valid, and

that he had taken the highest opinion on it. In your own particular

experience, have you any knowledge that the general public has found

any difficulty in getting its wants supplied through the operation of

the patent law]—We have generally supplied enough soda for the

demand, but it is at a greater price. But you have spoken of the

difficulties which the patent law threw in the way of manufacturers

;

in your particular business, notwithstanding what may be termed

monopolies, has the public had any difficulty in getting its wants sup-

plied with any article they required %—Yes, they have had a diflficulty

through the paying of an increased price. In what articles?—The
price of sulphur to us was kept up by those patents that I spoke of.

Was that so for a very long period %—For two or three years, until

the Runcorn Soap and Alkali Company compelled Mr. Henderson to

withdraw.

Mr. A. Johnston.—You seemed to think that Germany and Switzer-

land -will derive great benefit from the absence in the latter, and the

very limited existence in the former, of a patent law 1—I do. And
that the same advantage will be gained, more or less, by all countries

where a patent law is either non-existent or only existent to a small

xtent ]—Certainly that follows, as a matter of course. And that this

idvantage will increase every year as the facilities of international

' ommunication by railway, by post, and by telegraph increase?

—

Decidedly so. We find that that is the case at present. And the

idvantage will, of course, be greater where two States are conterminous,

one of which has a strict patent law and the other has none ; I mean

the advantage to the one that has none ?—I might say that England

and Prussia are conterminous, because there is only the sea between

them. But England and Prussia are not contenninous to the same

extent as Switzerland and France 1—Not quite. It is not so easy for

an English manufacturer to establish a manufactory in Germany as it

is for a French manufacturer to pop over the frontier to Switzerland ?

—It would be easier, of course, for a Mulhouse manufacturer to pop

over to Bale, but it would not be easier for a manufacturer at Rouon

to go over. The advantage would be also greater for the nation not

having a patent law where its language was identical with that of

another nation having a strict patent law 1—Yes. If either ourselves

or the United States were to sweep away the patent law, would not

the one that did so obtain great advantages in manufacturing by the

use of the inventions not only made, but printed and published, in the

other State ]—Yes ; the absence of a patent law in such a case would

be very detrimental to the one which possessed the patent law. Have

you paid much attention to the opposite argument urged by some of

VOL. II. 2 h
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the witnesses who have been examined before this Committee, namely,

that a strict patent law in any country attracts inventors and men of

ingenuity from other parts of the world to that country %—I do not

think there is much weight in that. I do not think that the valuable

patents in England are foreign patents. Although foreigners come

here and take out patents, they are very seldom valuable. A foreigner

in our own trade does not understand the necessities of the English

trade and manufactures. Many of the patents taken out by foreigners

are not applicable to English circumstances at all. Still, you say that

Germany is competing, and is likely to compete still more successfully,

in chemical manufactures, with England for instance 1— Yes. And
those manufactures are, of course, more or less of the same nature, and

carried out in the same way, as the English ones %—Yes ; allowing for

the difference of locality and the difference of condition ; taking the

question of labour, for instance. Supposing an ingenious inventor in

Germany hits upon two or three inventions, is he not likely to transfer

his brains and ingenuity to England, because he thinks that he will

get better protection there for his inventions than he would in Germany?

—That might be the case. At all events you do not think that is

enough to counterbalance the advantage which the State not having

the patent law would gain by not being able to use the patented

inventions made in all other countries %—Clearly not.

Mr. Macfie.—You objected in case of the institution of a compulsory

license system to any raising of the rate of the license fees after the

first settlement of the rate ; will you be kind enough to give the Com-
mittee the reason why you would object to that?— I think that a

maximum percentage of the saving is quite suflBcient to pay to a

patentee, say ten or twenty per cent., and I do not see any reason why
we should pay more, even supposing his patent proves very valuable,

because the more valuable it becomes the greater his remuneration.

AVould not this consideration have weight with you, namely, that a

party might be led to establish works at a great expense, and if the

rate was increased afterwards, the contract would have been violated

in his case, and the advantage which he contemplated when he laid

out this money he would be disappointed of?—In that case I think he

would receive less, and another man who had not laid out the money
would receive more ; but I object to the increase of rate. Would you

not say that all royalties should be at an equal rate ?—No ; I would fix

the maximum, and I would leave it to the tribunal to decide within

the maximum what should be the royalty that the public should pay.

You consider that your plan of limiting the number of patents would

be beneficial to manufacturers, do you ?—I think decidedly so. And
in being beneficial to manufacturers, would it be at the same time

beneficial to working men 1—Yes, I think so : because no doubt if

those obstructions were removed, as th€*y would be to a very consider-

able extent, there would be more employment given to working men.

Then the advantage of the employment you consider greater to the

chiss called operatives, than the advantage of patents given in a few

instances to working men?— I think, on the whole, that patents act

very badly on working men, and on many inventors. They lead them
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away from their proper business into pursuing phantoms on the chance
of getting a prize in the lottery, because it is virtually a lottery. Is it

the case that there is a prejudice or prepossession in favour of patents
in the minds of working men?—I think it very possible that with
regard to the working men engaged in mechanical trades there is a
prejudice in favour of patents, but in the chemical trades I do not
know an instance of a working man taking out a patent.

Mr. William Lloyd Wise, patent agent, and Mr. Arthur Perry
UowER, Solicitor.—Sometimes I have clients in town for several weeks,

and they have found it a great advantage, even with the inadequate
accommodation at South Kensington, to go there with me ; but if we
had the Patent Office library in Southampton Buildings open as late,

it would be far more central and convenient. . . .

Mr. Macfie.—I have looked with considerable interest at those two
documents that have been just put into our hands. One is a document
signed by a large number of individuals, and it contains on page 2 the

following words :
" That rules, regulations, and provisions be made

under sections 3, 5, and 7, for the following amongst other purposes :

Examination and report by such examiners as to whether the invention

described . . , appears to be for any manner of new manufacture
within the meaning of the Statute of James." In the paper signed by
Mr. Bower, on the first page, under letter b, he says that competent
persons should be appointed to examine " Whether it is an invention

within the Statute of James." Xow, the Royal Commission presided

over by the present Earl of Derby a few years ago reportecl in the

following words :
" It is clear that j^atents are granted for matters

which can hardly be considered as coming within the definition, in the

Statute of Monopolies, of a new manufacture." Is that consistent with

your knowledge 1—Yes ; I find that a great many patents are granted

which ought not to be granted, and which would be weeded out by an

examination such as I have suggested under letters a, b, and c. I find

the following remarks on the American patent law, in The Engineer of

the 4th June 1869: "With regard to the head of manufacture, we
cannot do better than give the definition which Mr. Curtis has added
as a note to his work. He says a manufacture would be any now
combination of old materials, constituting a new result or production

in the form of a vendible article, not being machinery." Is that the

explanation you give to the word " manufacture "?—No ; I should give

it a much more extended meaning. Then what is that?—I would

rather have the particular point put before me; for with regard to

new " manufacture," it is very difficult to give a definition off-hand,

especially in a way which would include all cases. I will read the

words of the Statute of James 1—I have read them a good many times.

The words are these :
" The sole working or making of any manner of

new manufacture within this realm to the true and first inventor and

inventors of such manufacture which others at the time of making such

letters-patents and grants shall not use " ]—It all depends on the

question of " manufacture." I will give the opinion of Mr. Coryton, the

author of a book on the law of letters-patent. He says, "On the
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assumption that a patent confers a monopoly, it follows directly that

the subject-matter of the patent must be a material thing, capable of

sale, and cannot be either an improvement, principle, method, process,

or system ; in other words, the subject-matter must be, as it was

originally defined, a 'new manufacture;'" and then he says, "A thou-

sand evils have arisen from affixing other than the literal interpretation

to the term." Do you agree with Mr. Coryton in that opinion %—No

;

my test would be this : When a thing is produced and has become

something which is capable of being sold or used, then you must look

to the mode in which it has been produced. You tbink that a process

may be a manufacture within the meaning of the Statute %—Yes ; other-

wise I should have to exclude chemical matters. No ; an article might

be a manufacture made by a chemical process, and yet not be the

process itself, might it noti—Then the result would be this, that you

would make the person using the article produced an infringer ; not

making the man producing it an infringer, but the man who uses the

process. Surely it is more correct that the man who uses the process

for his profit should be the infringer. But has it not been held that

the words of the Statute merely prohibited the making of patentable

articles, and not the vending of them 1—My recollection is, that the

words made use of are " exercise or vend." Whatever the Statute of

James may mean, the Act of 1852 gives the form of letters-patent,

which the Queen may grant ; and the words are these, " That So-and-

So, his executors, administrators, and assigns, and every of them, by
himself and themselves, or by his and their deputy or deputies, servants

or agents, or such others as he the said So-and-So, his executors,

administrators, or assigns, shall at any time agree with, and no others"

(there is the prohibition, you see), " from time to time, and at all times

hereafter, during tiie term of years herein expressed, shall and lawfully

may make, vse, exercise, and vend." So that here you have a prohibi-

tion that A B., his licensees, and no others, are either to make, iise,

eo:ercise, or vend the invention. Then am I right or not right in saying

that there is something superadded to the Statute of Monopolies, where
there is no exclusion whatever of the vending 1—I certainly should not

have thought so myself. I should have thought that if there was a

patent for the purpose of a new manufcicture, the process would have

come within the words " New manufacture ;" and I should have thought

that that would have involved the prohibition in the Statute of

Victoria. But does the word " vend" occur in the Statute of James,

either inferentially or in express terms 1—I do not see it. The words
are, " The sole working or making of any manner of new manufacture
within this realm, to the true and first inventor and inventors of such

nianufixcture which others at the time of making such letters-patent

and grants shall not use, so as also they be not contrary to the law nor

mischievous to that State." I do not think I ought to set up my
opinion against the decisions which the courts of law, ever since the

Statute of James, have given ; and they have put the construction upon
it that tlie vending was properly within the right of the Crown to put
into patents. But what I contend is, tliat the words do not occur in

the Statute, and that the intention of the Statute has been changed



Mr. Lloyd Wises Evidence, 485

(luring the course of the two centuries and a half since that Statute was
passed ; is not that so \—I should have thought not.

Clmirman.—You, as a practitioner before the Courts, take the con-
struction of the law as it has been declared by the Courts ]—Yes. But
with regard to the operation of the Statute as so declared by the Courts,

may I ask you this question : Whether it is in your opinion right, as a
matter of policy (not as a matter of law), that an innocent user or

buyer should be liable to an action for the alleged infringement of a

patent under any circumstances 1—Perhaps it would meet the case if I

amended this printed paper by saying, " within the Statute of James
as construed by the Courts;" of course I only know that Statute as

construed by the Courts. With regard to the rest of the question, I

am not aware that a mere user of an article sold is in all cases liable

to a patent action. A man who wears a patent hat is not infringing

a patent, and of late years, I do not think we have ever seen such an
action brought against a person for such a mere user of a patented

article.

Mr. Cawley.—Take the case of a secondary vender ; supposing the

user had bought it from a man other than the patentee, would an
action have laid against the man who sold the article 1—Yes ; if not,

you would really invite all foreign manufacturers to send their goods
into this country. Then do you think that the vender, who may have
been an innocent seller of that article, should be subject to an action at

law 1—I should have no objection that mere retail tradesmen should

l)e exempt from any action, unless the article had been sold after notice

had been given.

Mr. Macfie.—A former witness told me privately, that there was a

case of riding spurs, where to a person wearing the spurs it was said,

" Tell me who made them ; if you do not, I will prosecute you for the use

of them;" do you think that that information is correct?— I have not

heard of that before. You are not aware of it ?—No. In your paper

I find the following paragraph :
" Licenses should be compulsory in all

cases of patents for improvements in an established manufacture or

])rocess, e.rj. steam-engines, iron, glass, sulphuric acid, etc. etc., but not

compulsory where a new article or process is the subject ; e.g. a new
method of reducing wheat to flour;" why should it not be comj)ulsory

in such a case as that 1—There is this distinction : if there is an

established manufacture, and there is merely an improvement in that

manufacture, it is too great a monopoly to give to the patentee or the

vendee of the patent from the patentee, that he should thereby get so

much ahead of the whole of his competitors in the trade ; but if it is

an entirely new thing it is different ; and the reason why I took the

manufacture of flour was this, that it was a case I had something to

do with. Years ago the old process used to be by grinding between

stones, and this was a case in which it was to be done ^nthout any

stones, and therefore the millers might go on using their old process

;

it was not an improvement on that. I think that a man who does

strike out an entirehj new thing ought to have a greater benefit than a

man who simply improves on an old manufacture. In my constituency

there is the largest com mill in Scotland, and they say in the kingdom,
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which carries on a very extensive business. Would it not be very hard

on that great concern, if this patented improvement should enable the

article of wheat to be gi-ound much more economically, that they should

not have an advantage which they are willing to pay a fair sum for %—
I do not think that the gentlemen to whom you refer would have any

objection to my suggestion. I act for them, and I know that they took

out one patent. But if the Committee should be of opinion that your

illustration does not carry out your own view, would you think that

with regard to the trade which is interfered with there should be a

right of demanding compulsory licenses %—Yes, I think so, where there

is merely an improvement on an existing process. Will you be good

enough to explain the meaning of these words in your 2)aper, " That

no exlenmn of an imported invention should be allowed where the

manufacture of the patented article has been carried on abroad %

"

—
That suggestion arises out of an opposition which I conducted before

the Privy Council a short time ago ; it was the case of AVilcox and

Gibbs's sewing machine. They had sold thousands and thousands of

sewing machines in this country, but they had not made a single

machine in this country, and one of the objections which I put before

the Privy Council, on an application to ex-tend the patent, was that it

was contrary to public policy to extend the patent here really to benefit

the manufacturer in America. I would not make that the test in the

first instance, i.e. on the grant of a patent, but I would not allow an

extension of the patent where the manufacture had not been carried on

in this country. With regard to the paragraph which the Honourable

J\Iember has just quoted, I have put in the words " wholly or in great

part" carried on abroad ; otherwise, if only one machine was made in

America, you could not give an extension of the patent. You would
disapprove of the case that we have heard of here of a manufacturer

of \\atches in Switzerland, where there are no patents, taking out a

l)atent in this country, by which he debars the whole of the watch

manufacturers of the United Kingdom from using it 1—If they are all

manufactured in Switzerland, most certainly I should disapprove of

tiiat in the case of an extension. Have you ever considered the exped-

iency of having an international arrangement with regard to patents ?

—No ; that would lead me into too many matters foi'eign to my
vocation, which takes up the whole of my time. Do you then think

it would not be expedient for the British Government to ask the

Government of the United States, the Government of France, the

Government of Germany, and the Governments of Belgium and
Holland where there are no patents, to send dejjuties to this country

in order to devise some common princii)les for rewarding inventors, by
which the interests of one country would not be exposed to injury by
want of uniformity between the arrangements of the several countries ]

—That again is a large question that I have not turned my attention

to. (iJ/r. JFise.)—I think if an international patent law could be

devised satisfactorily, it would be of great ad^antage.

^Iit. Chuistiax Allhusex, President of the Newcastle and Gates-
head Chamber of Commerce.

—

Chairman.—You are the owner of the
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Tyne Chemical Works at Gateshead, are you not?—I was until

December last, when I sold them.

Mr. Macfie.—You have had practical experience with regard to

patents, I believe %—Yes ; I have negotiated the sale of patents, and
taken out licenses to work patents ; and I am a patentee myself.

What is your opinion with regard to granting letters-patent ?—My
opinion is, that the present laws should be abrogated, because they

retard improvement in manufacturing processes, and they act as a

restriction on trade. Will you be kind enough to tell the Committee

any way in which letters-patent act as a restriction on trade 1—If any

person invents an improvement in a manufacturing process, he can

lirevent his competitors from using that process, though the particular

improvement he may have invented would in the course of a very

short time probably have been discovered by other manufacturers. Do
you consider that the present law gives advantages to foreign manufac-
• urers which are withheld from producers in this country 1—Decidedly.

If the improvement has been patented in this country, the foreigners

naturally see what is going on when they visit our manufactories, and

they apply the same process in their own country; and inasmuch as

patents are not always taken out in every country, and in some countries

they cannot be taken out at all, the foreign manufacturer does not pay

the royalty which the English manufacturer is obliged to pay. Do you
1 )elieve that patents confer no benefits 1—They confer positive benefits

' 111 one class, that is to say, patent agents ; they confer benefits occasion-

ally on inventors, but generally patentees lose money, as is clearly proved

by the number of patents which have lapsed. Do you consider that

the disadvantages of the present system predominate over the advan-

tages ?—I think the disadvantages predominate over the advantages,

l)ecause sometimes the manufacturer cannot apply improvements made
hy himself Mdthout paying royalty to a patentee, and in some cases

the patentee will only grant licenses to some persons, while he refuses

them to others. Do you consider that, if hcenses are granted at all,

they should be granted generally 1—If licenses are granted at all, I

should say that they should be granted under some system of restric-

tion
;
persons should not be at liberty to patent every improvement

which occurs to them in any particular process. I draw a wide dis-

tinction between a positive invention, such as the art of printing, the

transmission of messages by electricity, and the invention of the manu-

facture of gunpowder, and a simple improvement in manufacture.

When small quantities are manufactured of articles, people do not pay

that attention to the processes which they do when the trade extends.

I will mention as an illustration the article of sulphuric acid. Gay-

Lussac's patent M-as taken out in the year 1842 ; that was a patent for

the recovery of nitrate of soda. At that time the quantity of sulphuric

acid manufactured on the banks of the Tyne was not 5 i»er cent, of

what it is now, and the improvements in the process took time to

discover. I am practically certain that his principle would have been

brought into practice within a very short period after he took out a

patent. He granted licenses, but not every person succeeded iii working

his process, as the apparatus required was somewhat complicated. At
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the end of fourteen years, application was made for a renewal of the

privilege of taxing producers and consumers, on the plea that no profit

worth naming had accrued to the patentee. It was thus admitted that

the profits were small, whilst for fourteen years manufacturers were

prevented from making the most of their productions.

Mr. Mundella.—Was an extension of his patent granted him 1—No.

I was asked to assist his agent for that purpose, but I refused. I have

no hesitation in saying that the saving resulting from the applications

of Gay-Lussac's principle, if applied to the whole of the sulphuric acid

manufactured on the banks of the Tyne, amounts to £12,000 a year.

This sum was not touched by the inventor, but he had the power to

prevent the producer from effecting this saving. You say that he

made no profit"?—He did not make much profit, and he prevented

others making a profit. Then how could you make a profit if he made
none ]—Gay-Lussac interdicted the application of the process patented

by him, except subject to the payment of a royalty rent. I tried the

process, and failed at first ; but when the patent had run ten years or

upwards, more reasonable terms were accepted. I have worked the

process ever since ; but had it not been patented at all, I should have
adopted it in the year 1842. You say that he was the discoverer of

the process ; do you think that he should have given it to the world

gratis 1—I do not mean to say that inventions should be applied gratis,

but in this case the principle or improvement patented would have

been put into practice without Gay-Lussac's aid.

Mr. Macfie.—You know that M. Gay-Lussac's patent stood in your
way, and you would have done the very thing independently of him,

would you not ?—Quite so. I was going to take out a patent myself,

but he was before me. You say that M. Gay-Lussac had a patent ]

—

Yes ; and I have a license granted by him in my possession, though
not here. Did he work that patent himself on his own account any-

where 1—No ; I think not. Did he license others ?—Yes ; he granted

some other licenses. I think only two or three of the licensees succeeded

in working the process successfully. Hatl M. Gay-Lussac, as an

eminent chemist, not published in the French scientific periodical

particulars of his discovery as a discovery in chemistry ?— Tliat is

possible ; but I cannot read all the French publications ; at any rate,

this invention had not come under my notice. You use the word
" tax ;" do you consider the payment of royalties in the nature of a tax 1

—The payment of a royalty operates the same as a tax, as it makes
the article dearer. Of course a manufacturer charges a profit upon
what he makes, so that the consumer has ultimately to pay the tax

imposed by tlie patentee. You said that the consumer would have
this tax to pay, but are you able to charge the tax on the consumer
where you are brought into competition with a foreign manufacturer
who is not paying a royalty to the patentee?—There is no question

whatever that whatever enhances tlie cost of manufactures lessens their

consumption, therefore we naturally contend for cheapness ; in fact, I

believe in no monopoly except that of cheapness. The price that you
charge the consumer is brought down to the point at which the article

can be produced by your rivals on the Continent ?—Yes, in many cases.



Mr. Allhzisefis Evidence. 489I .„„„
"

niay not be able to recover that tax from the consumer ]—Just so.

For instance, we in this country manufacture the largest quantity of

bleaching powder. Frenchmen also manufacture this article, and they

used to undersell us in the Russian market, because a drawback was

allowed in France on the exportation. In that case the French nation

paid the tax, and there the same principle operates ;
it was the cheap-

ness of the French goods which periodically took the market from us.

Mr. Mundella.—Is, that under any patent law '!—No ;
it was under

a regulation imposed by the French Government.

Mr. Macfie.—You mean this, that the price you can obtain in this

country is regulated by the price which suffices your competitor manu-

facturing abroad. If he can undersell you, either from a bounty in

his own country or because of exemption from royalties, that enables

him to compete on terms unfavourable to you^—Naturally so; it is

useless to attempt sales where others can sell cheaper. I think I

understood you to say that you had acted as agent for the sale of

patents ^—Yes. When I was a merchant I was sometimes applied to to

negotiate the sale of patents. On one occasion I recollect I received pay-

me^nt for the sale of a patent for the manufacture of prussiate of potass

to a Mr. Bramwell, a Mr. Henderson, and a Mr. Hughes, I think.

They paid £12,500 for this patent; it was the invention of a M.

Possoy, in Paris. The process was to produce prussiate of potass out

. .f atmospheric air. The purchasers of the patent laid out a very large

sura of money on their plant, after which the manager of Messrs.

iiramwell disputed the right of the patent, and expensive litigation

took place, which lasted some time. Finally a decision was given in

fovour of Messrs. Bramwell; but, unluckily for them, they discovered

that the invention was good for nothing, and they lost about £30,000

by it. Now here was, in the first place, an invention patented which

never should have been patented. Then came the difficulty of litiga-

tion, which is inseparable from patents; and, finally, all ended in

disappointment. Will you tell the Committee something of your own

experience of patents, otherwise than in connection with that case ]—

I had to make some inquiry about this patent, and called on a patent

a<-ent while I was in town to obtain information (I am now speaking

of the year 1844); but when I mentioned this patent, the person to

whom I was referred did not recollect the names connected with it, but

he was polite enough to let me look through his register. I then looked

under the letter P, and was amazed to find that in that one office alone

there were at least 100 patentees whose names began with the initial

P I was utterly astounded at that time, and came to the conclu.sion

that the business of a patent agent must be a veiy good one; but

inasmuch as barely one patent out of every 100 registered turns out

to be of any value, I came to the conclusion that the patent agents

benefit most by the present system. Will you be kind enough to

explain to the Committee your experience in taking out licenses lor

the working of patents ]—I have taken out a license under a patent

for the manufacture of bleaching powder. There was great difficulty

in making the process answer; in fact, the patentee took out three
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patents, each of Avhicli was described as perfect, but the third one, I

think, succeeded in establishing the invention. But if I am correctly

informed, the process which made the invention valuable was discovered

by an Irish labourer in one of the Lancashire works, where the experi-

ment was carried on. Mr. Weldon and his partners in the patent have

charged a reasonable royalty on the licenses granted by them, and I

think they must now be in a pretty fair receipt of money from their

patent. 1 hope that Irish working man came well out of the matter ]

—I do not know what he has got by it, but very likely he has been

remunerated. It was the addition of a given quantity of lime which

decided the efficiency of the process, I undex'stand. Were you successful

in working that patent %—Yes ; I was successful in working that patent.

You had considerable difficulty in working it, but you attained success ?

—Yes; we had considerable difficulty, and the apparatus was very costly.

Still I believe that about eight or nine of the principal chemical manu-
facturers in England have taken out licenses. Did you obtain much
assistance towards attaining success from the patentee %—He furnished

the plans, but I believe my manufacturing partner, who superintended

the erection of the apparatus, made some improvements. Who receives

the benefit of those improvements besides you and your own firm %—
That improvement was entirely due to my partner ; he had the con-

struction under his own charge, and persons who now desire to erect

similar apparatus can go to our works and copy the erection. Were
you bound under the license to give the benefits of the ameliorations

that you made to the original patentee^—I believe so. I think there

was that clause in the patent. . . . Can you tell the Committee any-

thing about your experience with regard to the extension of patents

beyond the term of fourteen years %—I believe that some extensions

have been granted, but I cannot mention any particular case ; but I

have been interfered with in my operations by useless patents being

taken out. When I began to make bleaching powder in 1844-45, I

tried to discover which was the best mode of manufacturing it ; and I

understood that to apply heat internally and externally was the best

principle. I then constructed my plant, and it was hardly in operation

when I received a legal notice that I had infringed a patent. I did

not think I had done so ; but when I intpiired into it, I found that a

])atent had been taken out for applying heat internally and externally.

Finding I had to choose between destroying my plant, which was
erected in perfect innocence, or to pay a patent right for something

which I thought was not worth any royalty, I cut my pipes and lost

about £250 by the apparatus. But within six months after it turned

out that the i)atent was useless. I think that a system permitting

such interference should be remedied. It appears that almost any-

tliing whatever can be patented at present. I suppose you would
propose to have some manner of examination to prevent the granting

of jjatents for trumpery objects, would you not %—I would prevent the

granting of patents for improvements in manufactures. When a person

takes out a patent for laying a rail in a particular way, I do not think
that a patent should be given to him. Wherever an improvement is

likely to be made in working out an existing manufacture, do you
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tliink that no patents should be granted \—Yes, because those patents

generally are taken out when the process is first introduced, which I

think is unfair to the person engaged in the process of manufacture,

for the one person who first applies for a patent obtains a monopoly

over his competitors in trade. Do you consider that, as a general

rule, any one engaged in a particular manufacture will find out for

himself sooner or later (more likely sooner than later) the various

means of applying it most economically and effectually %—Yes ; so far

as my knowledge goes, I should say everything of that kind would

be found out. I speak now specially of mechanical applications in

chemical manufactories. You have referred to the saving eflected by

that process of yours, and you told the Committee you considered the

principle would have been applied without M. Gay-Lussac's aid?

—

cs; it would have been applied without M. Gay-Lussac's aid imme-

uiately after the granting of the patent, I believe. Was M. Gay-

Lussac the discoverer of the principle as well as of the invention by

which the principle was brought into action 1—No ; the principle was

perfectly well known before. My partner. Dr. Turner, brother of the

Dr. Turner who was at the time professor at the London University,

to whom I made a remark with reference to the cost of sulphuric acid,

\ plained to me how the nitrate of soda used in that process might be

.saved. We suggested that we should take out a patent, but we found

that M. Gay-Lussac had been before us. With regard to Mr. Weldon's

process, can you give the Committee any information with regard to

that process for the recovery of manganese in the process of manufac-

turing bleaching powder?—I am not a chemist by profession, and

therefore find it somewhat difficult to describe this process correctly.

Is there any other patent having a similar object?—Lately a patent

i.as been taken out by Mr. Deacon, in Widnes. He generates chlorine

J IS without the aid of manganese, and if he should succeed, there is

1.0 doubt that his invention will put Mr. Weldon's process aside. But

.-M far, though he has l^een experimenting for some years, he has only

produced eight to ten tons a week 5 and at present I am informed he

cannot produce a saleable quality. The principle is therefore still

under trial. You pay, I believe, a royalty of 5s. What would that

gentleman be inclined to charge for the use of his patent ?—Mr.

Deacon charges 10s. a ton. Does any other manufacturer pay as much

as you do ?—For Mr. Weldon's we pay all alike ; but in Mr. Deacon's

case I should say he would only grant patents to a certain number of

people, because if he were to grant them to everybody, there would be

about twenty times as much bleaching powder made as could possibly

be used. He would injure the existing manufacturers ?—\ es
;

he

mii^'ht do serious injury to those manufacturers to whom he refused to

giv°e licenses. Do vou think that the granting of patents does conduce

to the interests of the country?—! think it is injurious to the interests

of the country, and am of opinion that a new system should be adopted

if patents are granted at all. Your general opinion is that the patent

law is injurious to the country, is it not?—Yes ; I think it is so. It

only does good in very rare cases to the inventor ; and the disadvant-

ages attending the system are greater than the advantages. For whoso
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sake do you think the patent law was instituted, and for whose sake

do you think it is maintained %—I think it was instituted to induce

persons to benefit the public. And not for the sake of inventors ?

—It was to reward inventors, which is right enough. If a person

invents something, he is entitled to a reward ; but then there are so

few inventions, and the way the inventor gets his consideration at

present is most prejudicial to the nation. In fact, it is the worst

system of protection that has ever existed in this country. In my
opinion, it is worse than the corn laws or the navigation laws of old.

You are of opinion that Mr. Weldon's principle will be generally

applied to the process of producing bleaching powder]—No doubt it

will be generally applied, unless Mr. Deacon's process supersedes it.

Is there any objection, do you think, to patentees fixing the terms on

which to grant licenses 1—I should say there is very great objection,

because they may make one person pay more than another, and ex-

clude one person from the use of the invention, while they granted it

to another. It is a very dangerous power to give the patentees. May
they not do it out of ill will \—No doubt ; they have the power, and
some people do very queer things. You have already stated that you
are in favour of the abrogation of the patent laws ; suppose the Com-
mittee do not share your opinion in that respect, is there any medium
course that you can suggest ]—If the patent law cannot be abrogated,

1 would suggest a Commission to be appointed, with powers to decide

:

first, What is an invention entitling the inventor to a patent; secondly,

The terms on which a patentee should be obliged to grant licenses
;

thirdly, That the number of inventions patented be limited to a certain

number per annum. The object with which I make the third sugges-

tion is to put a limit to the number of applications for patents. A
manufacturer never knows where he is ; a process is commenced, and
all at once he hears that some one else has taken out a patent for the

very thing which he has erected, or is about to construct. As a

general rule, do people engaged in manufacturing businesses know
what patents are being applied for ]—I can only speak for myself.

I am sure that I do not know. I have too much to do to read every-

thing bearing upon that subject, and I do not think that there is any
record of easy access. A witness told the Committee that the manu-
facturers at particular places generally learn in the local newspapers
what applications are being made for patents at the Patent Office, in

connection with their own manufactures. Is that your experience ]

—

1 have seen a notice of that sort occasionally. Any notice of that

kind appearing in the Newcastle paper would refer to an invention

made by a Newcastle person. I am not aware that information of

tliat sort has ever appeared before the manufacturers in any conclusive

form. By making a search at the Patent Office, which necessitates

coming up to town and spending days over it, I believe information

regarding inventions may be obtained. Do you consider that the

present mode of dealing with inventors provides sufficient security for

the interests of the public 1—No ; I think it does not. Would you
consider it advisable to give manufacturers the power of demanding,
after a patent has been granted and found useful, that the invention
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should be valued with a view to their subscribing together the amount
at which it is valued, and thereby securing for the public the speedy

extinction of the patent %—I should say that any principle that would
secure to the public the benefit of any invention would be ver}' recom-

mendable. Whether the precise principle of a certain number of

persons buying it would be best, or whether Government should do

it, I have not considered. The Committee understand that a very

large sum of money has accumulated in the hands of the Government,

which capitalised would yield, perhaps, £40,000 per annum. Would
you think it desirable that that sum should be put at the disposal of

a Patent Commission, with a view to buying for the public numbers

of small inventions that stand in the way of the public interest 1—

I

have only heard it mentioned that such a sum exists ; but I suppose

it does exist. If the Government is in possession of so large a sum
of money, I do not think that that amount could be applied to a more
legitimate purpose than that proposed, namely, to the purchase of

inventions for the benefit of the public. Are there not a great number
of small inventions which are troublesome to the public, and of very

little pecuniary value to the inventor, for Avhich the inventor would

be glad to receive a small sum, more as an honorary acknowledgment

than anything else ?— I believe that is the case. I know of such things

myself How does the patent system affect the working men, do you

think 1—Some working men have an idea that they are very inventive,

and I am afraid they waste a good deal of time to no purpose ; but in the

practice and the api)lication of processes, working men sometimes hit

on inventions for which they are entitled to some acknowledgment.

Do you consider that patents in any great degree interfere with the

trade of this country %—I consider they are prejudicial to the trade

of this country. In so far as they are prejudicial to the trade of this

country, do you consider that they are prejudicial to the interests of

the working men %—Yes ; they retard progress, and they give an

advantage to the foreigner, which the English producer does not in

all cases possess. There are some countries where there are no patents

at all. I believe that is so in Switzerland, and I believe it is very

difficult to get a patent in Germany. Would it be advisable, if we
maintain the patent law, that we should aim at an international system

of rewarding inventions %—That would be a very good thing to do,

but how to make so many heads of one mind is a very difficult ques-

tion. Your experience is chiefly in connection with the great trades

of the country,—trades that manufacture bulky articles ; but there are

other trades of a very different character, such as lucifer match-boxes,

and small articles of that kind. Do you conceive that the objections

in your mind equally apply to the manufacturers who produce articles

of a minor character %— If I had my own way I would have no patent

in either case. I have heard of a patent being granted for a pair of

snuffers for different descrijjtions of lamps, and for candles, which I

think is objectionable. Do you think that a patent should lapse in

England at the time that any corresponding patent privileges lapse in

countries with which British manufacturers compete ?—If the patent

.system is to be continued, I think it would be well to make them
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lapse at the same time, but it woukl be very difficult to conform to

all the regulations of the countries in Europe, and of America. Have
you observed any proportion between the magnitude of the pecuniary

receipts derived from a patent, and the intrinsic value of the inven-

tion patented, or the expense at which the invention has been intro-

duced to public notice %—There must be a very wide difference in

the expense and in the utility, but I have no means of answering that

question.

Chairman.—With regard to the patent taken out by M. Gay-Lussac,

I understood you to say you were perfectly certain that the process

would have been invented if the patentee had not invented it. What
grounds had you for that statement 1—Because my partner told me
the principle on which the recovery of the nitre could be effected ; and

on my remarking, "Why do you not apply if?" he said, "We had

better take out a patent." But we found we were too late, as M. Gay-

Lussac had been before us. You think with M. Schneider, that there

is a kind of epidemic of inventions ; and that if one man is not seized

with the malady, another man will be certainly attacked by it ]—No

;

I do not go so far as that. What took place with regard to M. Gay-

Lussac's invention I believe has taken place in many other cases. My
partner was extremely fond of taking out patents. I think he took

out at least fourteen or fifteen, and I was foolish enough to join in

some of them. I waited a long time for a return, but I never got

any, though his patents in some cases were purchased by practical

people, subject to the principle being right ; but there was always a

hitch, and consequently no result. But you think that in the long-

run the patent laws have done very little good to the actual inventor 1

—I think the actual inventor has only been benefited in some

instances. But do you think that the public are benefited in the long-

run by the stimulus given to inventions, no matter Avho brought them

into use ?—The public have been benefited by all inventions, but the

benefits arising from inventions have been retarded unnecessarily by

the privilege of fourteen years granted to patentees. I maintain that

many of the inventions of whicli we have heard would have been made
without the patent law. I am pretty certain on that point ; at least,

that is my experience. But is it not conceivable that one man should

make a great stride in advance of all existing inventions ?—Yes ; for

instance, the invention of sending messages by electricity. I think

inventors of that class ought to be well rewarded. You would prefer

a patent law applicable to such inventions as that, I suppose?—

I

would give a reward to such inventors. I would limit patents to real

inventions, and not grant them for mere improvements in processes of

manufacture. AVhen you said that you would limit patents to a

certain number of inventions ])er annum, do you intend to draw a

hard and fast line, or do you mean that there should be certain legal

principles by which the Commissioners should be actuated, which

would practically limit the number?—I am of opinion that if (I will

say for argument's Stake) the number of patents were limited to twenty,

that figure would cover more than the real and valuable inventions
;

but tliere is no reason why, if there were twenty-one inventions, the
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twenty-first should not come under consideration during the next year.

But if tlie public at large or scientific men knew that only a certain

number of inventions would be considered during any particular year,

it would save the Commissioners a very great deal of time and trouble,

and small things would never be brought under their notice at all.

Mr. Mdlor.—You are President of the Newcastle Chamber of

Commerce, I believe 1—Yes, I am. And you told the Committee that

according to your opinion, the continuance of the patent law is

injurious to the public interest ?—Yes, I am of that opinion. Is that

opinion shared in by the Chamber of Commerce generally, do you think ]

—The question has been considered on two or three occasions, and the

Chamber have always passed a resolution in favour of the opinion

expressed by me. You say that if there is a public improvement, it is

ahvays made by some ingenious mind. Do you imagine that the

stocking frame, the sewing machine, the combing machine, the card-

making machine, and the self-acting stripper, would all have been
invented liad there not been the reward which the patent law gives a

man reason to expect he will obtain provided he is successful ]— 1 think

that the persons who invented those various improvements would have

brought them under notice one way or the other. There may have

been some stimulus given by the existing law, that in any case the

inventions would have come out. Some people bring their inventions

into notice, because it improves their position among their fellow men,

and others bring them into practice because they make a profit by them,

^'ou have stated that the number of patents in your opinion should be

limited annually to about twenty ]—That is a reasonable number, I

think ; but there is no objection to fix fifty as the maximum. Take
fifty as the number to be granted annually, and suppose Mr. Bessemer's

had been the sixtieth application, would you then have rejected that

application 1—I would have taken it in rotation the next year, or given

it precedence over other applications on account of its importance.

Tlien you would transfer the surplus applications made one year to the

subsequent year, and test them all according to merit 1—Yes ; I would

transfer the surplus applications made one year to the subsequent year,

and test them according to merit, and leave the Commissioners to

decide which is the most meritorious.

Mr. Pirn.—You spoke of manufactures as suffering by competition

with foreign manufactures on account of our having patents in this

country which do not exist in foreign countries ; was that a general

opinion, or did you refer to any particular manufacture ]—It follows,

as a matter of course, that it is so. I believe I know one case in point.

When foreign manufacturers visit this country, we invariably allow

them to inspect our works. If they see anything which is novel and

useful, they naturally copy it for their own use. In some of these cases

we may pay a royalty, and they may have to pay none. Are you aware

of that discrepancy having been severely felt in any particular case 1

—

I cannot say that I can speak to any particular case. You admit that

M. Gay-Lussac had made a valuable chemical discovery, do you not 1

—M. Gay-Lussac applied a principle which I believe was generally

known. I am satisfied that it was known to one chemist at any rate.
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At all events, he applied it in a certain way, which would be considered

an invention, and I think you say that he deserved a recompense for

that invention. In what way, other than by a patent, would you sug-

gest that he could obtain a recompense %—I say that he should not

have had a patent, because the manufacture of sulphuric acid was then

in its infancy, and at that time the very principle he proposed to apply

would, as a matter of course, have been applied by others ; as it was,

in fact, intended to be applied in my own manufactory by my partner.

Dr. Turner. It was the granting of a patent to M. Gay-Lussac which

prevented the general application of that principle till the expiration

of his patent. How did he prevent the application of that principle

for fourteen years elsewhere %—Because he obtained a patent, and the

people who would not pay the royalty of 4s. per ton were not allowed

to apply the principle. Further, the apparatus being somewhat com-

plicated, several people who tried did not succeed ; and the restrictions

imposed by the patent lessened the inducement to make those further

efforts to bring it into practice which would have been made under

other circumstances. I only succeeded myself after a second trial. Do
you mean to say that M. Gay-Lussac charged too much for the royalty %

—No, I do not think that he charged too high. I think it was about

fifteen or twenty per cent, of the savings ; but inasmuch as the appa-

ratus had to be constructed at the cost of the manufacturer, and

apparatus of that kind is not always successful, a manufacturer runs

considerable risk. In any case do you think a patentee should be com-

pelled to grant licenses'?—Yes, he ought to be compelled to do so.

And on the same terms to every one %—No doubt he should. Should

that be a question of bargain between the patentees and licensees, or

should it be fixed by a public authority?—The simplest way would

be to make it a bargain between the patentee and the manufacturer,

with a reference to a Commission if they cannot agree.

Mr. Mundella.—You were asked, I think, whether a patent should

not lapse in this country immediately it lapsed in a foreign country,

and you said that you were of opinion it should lapse ]—Yes, I think

it should. Are you aware whether it does or does not so lapse 1—

A

certain number of years may be given on the Continent, and it does

not follow that the same number of years should be given here. "What

I meant was, that a patentee can take out a patent here for fourteen

years, and he can go to the Continent and take one out thei'e ; and

that the two patents so taken out do not lapse at the same time. The
foreign patent being generally the longer of the two 1—Yes, it will be

so generally.

Mr. Macfie.—Your opinion I understand to be this : That no patent

should continue in operation in this country after the corresponding

patent taken out abroad lapses there 1—Yes, that would be advisable.

Mr. Mundella.—You spoke of the disadvantages with which the

British trader is weighted owing to the patent system. Can you give

a single instance of the advantage which the foreigner possesses over

the Englishman owing to our patent law 1—No, I can only answer the

question genei-ally. You never saw a specific instance of that, did you 1

—No, I cannot Ijring a case to my mind where a foreigner has under-
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>old a British manufacturer in consequence of the patent law. Your
objections have all related, I think, to processes in manufjicture, and
not to inventions in machinery '\—Inventions in machinery are the same
thing in essence; they are very closely allied. If a new machine is

invented, something that has not been known at all, that I should call

in invention ; but if a slight improvement in locomotives was made, I
-hould say that it would be the mere result of the working of the loco-

motive, and of practical observations which are necessarily made, and
which suggest improvements. But is a slight improvement made in
anything of value as a patent unless it is valuable to the consumer; in

'ther words, is any patent of any value except in proportion as it con-
tors a benefit upon the consumer]—Any invention Avhich benefits the
consumer naturally is of value. And in proportion as the consumer is

Vienefited by the patent, the patentee himself is benefited, I suppose 1—
The extent of gain depends upon the extent to which the patent is

taken up by the manufacturers, and the patentee is benefited at the
cost of the consumer. Can you give the Committee a single instance

of a patent which has been of the least value to the inventor which
has not conferred great benefits on the consumer]—I think the con-

sumer has generally been benefited by inventions, but he has not
received the full benefit as early as he would have had it without patent
law restrictions. You spoke of patents for snuffers and match-boxes

;

do such patents in any way interfere with trade, or injure the consumer,
if they are paltry and contemptible patents. Do patents for trivial

things at all interfere with any benefit which the consumer would
derive if there were no patent law 1—I think if any particular way of

putting a match into a box gives one matchmaker an advantage over
another, and you preclude the second man by law from doing the same
thing, that is not a good system. But is that patent of any value to

the matchmaker unless he gives the public a good part of the value 1—
I am so little acquainted with matches, that I am not able to give an
opinion with reference to the benefit derived from improvements
patented in that branch of business. You said that you had taken

out a good many patents which have been of no advantage to you.

Have those patents been injurious to anybody but yourself?—No, I

think not, except to some person who tried to bring the invention into

practical use, and failed. If he had brought it into practical use, he

would have conferred a benefit on the consumer, would he not 1—He
would have conferred a benefit on himself at once, and the consumer
would have derived a benefit fourteen years afterwards. You are in

favour of granting patents for what you would call distinctive inventions

only?—Yes. Would you consider an invention which converted a

Sandloom, making at the rate of ten articles per day, into a power-loom,

bich would make one hundred per day, worthy of a patent ?—That
/ould unquestionably be an advantage ; but I am not much acquainted

.vith the processes carried on in Nottingham and Manchester. Is it

act the fact, that those patents are the most remunerative which confer

the greatest benefit on the consumer, and in which the royalty is so

small that it is scarcely to be discovered or felt ?—The smaller the

royalty tlie more the advantage that would be gained by the consumer.

VOL. II. 2 i
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And by the patentee also, I suppose 1—And possibly by the patentee

also.

Captain Beaumont.—You stated that the consumer would come in

for the benefit fourteen years afterwards ; but I think that would

require some qualification, because you say in your present answer

that the royalty only bears a small proportion to the whole ; conse-

quently the consumer shares the advantage at once, does he not ]

—

What I mean is, that most of the improvements that are patented

would have come into use without the patent law existing ; and, there

fore, the consumer would have had the advantage so much sooner. At

present it is withheld from him, except subject to a certain payment

for fourteen years ; but during that period he derives a partial advan

tage from the invention. You base your argument, in fact, on the

supposition of the inventor producing his invention, whether a patent

law exists or not ] Yes ; in ninety -nine cases out of a hundred he would

do so. I have had several persons apply to me for leave to experiment

in my manufactory. I have allowed some of them to do so, and if

they had succeeded I would have had some benefit from the invention

for myself before other producers could have entered in competition

with me. You are aware that a large sum of money has been spent

in developing many of the most important inventions ; take the steam

plough, the steam hammer, and the invention of Mr. Bessemer. The

evidence we have had goes to show, I think, generally, that those in-

ventors thought that unless they had had the protection of the patent

laws they would not have carried on their inventions ; do you think

your opinion requires qualifying, or do you disagree with that evidence ]

—I disagree with it. There may be isolated inventions which would

not have been introduced at all without the aid of the patent law, but

most of these, I maintain, would have been introduced ; the prepon-

derance of disadvantages, therefore, attaches to the present system.

You think that it is quite possible that such inventions as those T

spoke of might not have been produced within a reasonable ap]iroach

to the same time at which they were produced unless there had been

a patent law ]—The introduction of those inventions would possibly

have been retarded to a certain extent. To a considerable extent 1

—

It depends on circumstances. I think when a person finds out some-

thing that will make his neigh1)our think he has got talent, ho will,

for his own sake, make the matter known, and in nine cases out of ten

the inventor would obtain a benefit from the manufacturer to whom
he brings his improvements. Many manufacturers would be glad to

give a certain percentage on any saving that could be effected by im-

provements introduced by inventors. In the cases I have mentioned,

sums varying from £20,000 to £50,000 were spent liefore the inven-

tions had any value at all ; do you think that any possible appeal to

the manufacturer would have enabled the inventors to go on 1—I think

so ; for instance, the expenditure on Mr. Weldon's process amounted

to a good many thousand pounds. In Mr. Bessemer's case, which is

perhaps an isolated one, the expenditure would be greater than in most

cases. Take the case of the steam plough ; the expenditure was very

large there, was it not ]—It is possible ; I do not know. Did I under-
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stand you to say that you had been actually stopped in your own
manufacture by a patent]—Yes. And seriously hampered?—Yes, I

have been stopped in my operations, because I unknowingly applied
a principle which had been patented ; but which was not worth the
payment of a royalty. What proportion would the royalty bear to the
whole value of the production %—I considered this invention was not
worth the payment of a royalty, and think the patent should not have
been granted at all, as proved by the fact that it was abandoned six

months afterwards ; but in the meantime the patentee had the power
to compel me either to pay a royalty or to destroy the apparatus I had
put up. I preferred the latter course. It was not a question of your
business being interfered with, except in the sense of your having to

pay a royalty %—No ; that is not exactly it. I erected the apparatus
without having any idea that I was infringing a patent, and the patent

being abandoned shortly afterwards, I was unnecessarily interfered

with. But if you had paid the royalty you would have had a free

course of action, would you not ?—Yes, no doubt ; but I considered it

a hardship to be taxed when I had received no benefit. Since, accord-

ing to you, a prohibitive royalty was put on, I should like to know
what proportion it bore to the value of the manufacture ?—I do not

recollect (it was in the year 1844) the precise sum mentioned ; in fact,

I am not even certain that the sum was mentioned at all, but this I

know, I was either to arrange with the patentee or destroy my appar-

atus' at once. I did not think that the invention was worth the pay-

ment of royalty, and I therefore decided to destroy my apparatus.

You were stopped, you say, by a prohibitive royalty, though the figure

was not mentioned ?—I was stopped by a notice from the patentee's

solicitor. Then you were not stopped by the royalty %—I was stopped

because I had infringed a patent unknown to myself.

Mr. A. Johnston.—Do you consider that the common opinion that

the patent law is a benefit to the manual-labour class is a correct one ?

—I hardly know how to answer that question ; but I do not think

that many workmen are benefited by the patent law. Could you
name any proportion of working men who give up their time to invent-

ing and taking out patents that you suppose obtain any benefit by the

patent law ?—No, I cannot name any proportion. I recollect when I

ihad to do with a large iron concern, on one occasion one of the clerks

invented a particular bogey for carrying iron plates from one place to

another, but whether he ever succeeded in introducing it or not I can-

not tell ; I know that he took out a patent for it. In another case I

recollect somebody experimented in puddling, by the introduction of

1 certain propoi'tion of lead, which increased the malleability of the

iron, and I think he took out a patent for it, but whether it was intro-

luced extensively or not I cannot tell. You have not had much ex-

perience of working men taking out patents, have you ]—No, I have

:iot.

Mr. Macfie.—By way of explanation I wish to ask you this : A ques-

ion was put to you by the Honoural»le Member for Sheffield as to

;.vhether patents did not confer something of value on the consumer;

ft'as not your answer rather with regard to the question whether inven-
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tions confer value %—Inventions of course confer value upon all persons

who are benefited by them. But do you consider that patents confer

value %—I do not think so, as I am of opinion that inventions will be

made. You were also asked, Do patents interfere with trade ] What is

your opinion about that ]—I think they do, because patents, though

the patent law be abolished, confer monopolies. Then a question was

put to you with regard to patent snuffers ; if a person abroad had an

invention for an improvement in snuffers and refused to allow those

improved snuffers to be manufactured in this country, would not that

patent be injurious to the trade of Sheffield, or the trade of Birmingham,

or the place in this country where the article patented was manufac-

tured ?—Precisely so, because it would impose a restriction which

should not be permitted. . . . Will not a great deal depend on the

meaning that you attach to the word "benefit"; the word "benefit"

means the introduction of something new, or the rendering of some

valuable service ; do you not think, as a general rule, that it is the in-

vention which confers the service, and not the patent, the invention

rendering the service in proportion to the improbability of its being

discovered by another person %—Yes ; that is so. But you do not

think, as a general rule, that the patent system elicits such discoveries %

—The patent system may possibly stimulate discoveries ; but the dis-

advantages of the system are, in my opinion, greater than the advan-

tages derived from it. In one of your answers you seemed hardly to

allow that, in the absence of patents, the more novel and valuable in-

ventions, to which you have referred, would be carried out. Now,
may I ask, what is the extent of your own operations ; what is the

area covered by roofing at your works %—I think it is fifty acres. Are
there other chemical manufacturers in the same business as yourself,

on a gi-eat scale %—There are several others. If any scientific gentle-

man had made an important discovery in his laboratory, do you think

it is improbable, if he stated the case clearly to you, that you and the

Messrs. Stevenson, and the ^Messrs. Tennants, and the Muspratts,

would not cheerfully combine to put down a few thousand jjounds for

experiments, and promise him a handsome reward if he was success-

ful %—No doubt they would gladly do so ; at any rate I should not

object. And in the absence of the patent law, that would frequently

happen, would it not %—There is no question it would. The existence

of the patent law deters manufacturers from combining in that way
does it not %—Yes ; they have not an opportunity of doing so under

the present system. One of the Honourable Members put to you a

question on the supposition that to introduce a new invention some-

times costs as much as £40,000 or £50,000 ; have you ever heard of

any invention produced at a cost corresponding to that %—I have a

notion that the Bessemer process must have cost a good deal in experi-

ments, but whether it has cost anything like that sum I do not know.

But is it not a fact that, as a general rule, a very small sum of money
is spent on experiments in introducing an invention by the patentee

himself?—The patentee often has not much money to spend; his ex-

penditure in those cases must be limited. You have spoken of

infringements made in ignorance ; is it not in the very nature of the
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patent system, as constituted in this country, that infringements would
be frequently, and almost always, unconscious ?—There is no question
about it. A case was tried a short time ago with regard to the
recovery of copper from pyrites ; somebody took out a patent for the
recovery of copper from burnt-out pyrites. The invention unquestion-
ably was a very good one, but it so happened that half a dozen people
invented it about the same time. A patent existing, litigation resulted,

and persons like myself who would have erected plant for the purpose
of extracting the copper from the waste, were debarred from doing so

until it was decided whether the existing patent was valid or not.

The litigation, I believe, lasted five years. Then a person unconsciously
infringing a patent lays out a considerable sum of money to introduce

' what he considers a valuable improvement that he has himself made

;

and the extent to which he has spent money may be taken as the make-
I weight to induce him to compromise with the patentee, although he
very often feels that the compromise is an injustice to himself]—No
doubt many such compromises have been made, though perhaps no
valid claim existed, as compromises are generally preferable to going

I into Chancery. . . .

Mr. Anthony John Mundella, a Member of the Committee.

—

• Chairman.—Is there any statement that you wish to make to the Com-
mittee with regard to the patent law 1—Yes ; I have been connected

' twenty-five years with a trade which has been in a transition process :

twenty-five years ago the whole of the manufacture was carried on by
handlooms ; to-day niue-tenths of it is done by power-loom. I believe

that nearly every invention that has conferred value on the trade has

been the subject of a patent. Although no longer actively connected

with the business with which I was connected for so long, I may say

that during probably twenty-three years I took out in England fully

twenty-five patents, probably more, nearly as many in France and
Germany, and some in America; but the patents which we took out

abroad were always in relation to the power of the foreigner to compete

with us, that is to say, if the article we were manufacturing was one as

to which people in America could not manufacture in competition with

us, we did not think it worth while to take out a patent in America,

whether their inability arose by reason of wages, or by reason of want
of raw material, or by reason of not having all the auxiliary processes

;

but if it was something, say, in the cotton manufacture, which, possessing

the machinery, the Americans could manufcicture in competition with

us, we invariably took out an American, or a French, or a German
patent, as the case might be. I may say that during the whole of this

time I have never invented anything, nor any of my partners ; we have

no inventive capacity. Every invention that has been made, and which

we have patented (and some of these inventions have created almost a

revolution in the trade), have been inventions either of overlookers, or

ordinary working men, or skilled woiking mechanics in every instance
;

and, I believe, I should have no difliculty in showing the Committee
that every invention that has been successful has only conferred a bene-

fit on the inventor and on the public, while every invention which has
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been unsuccessful has only conferred loss and injury on the patentee.

Have you got any statistics which would enable you to say what the

proportion is between successful and unsuccessful patentees %—I think in

my own experience two out of three patents have been failures, owing

to the fact that we have over-estimated the capacity of the machine, or

that it has proved, in bringing it into operation, too complicated and too

expensive ; but in that case the loss has been our own, and it was one

that we should have equally sustained whether there had been a patent

law or not. It is the interest of all firms to be at the head of the inven-

tions in their trade, and we have been always employing mechanics to

improve on this or that process, or this or that machine. But is it

not within your experience that a great number of working men in

regular employment are led to leave that employment and pursue what
frequently turn out to be ignes fatui ?—Decidedly a great number of

workmen are stimulated by the reward conferred on the inventors to

pursue mere will-o'-the-wisps, just the same as many literary people and

painters fancy they have genius, and also pursue will-o'-the-wisps because

of the rewards conferred on the successful writer or artist. Is it not

also within your experience that a large number of working men who
are successful in one patent perhaps obtain what to them is a considerable

sum of money, and soon dissipate it all in pursuing other inventions,

and eventually they are worse off than if they had never invented at all 1

—No ; I demur to the use of the words " large numbers ;" it is a very

limited number of working men who attempt patents ; it is generally

men who possess real inventive talent.

Mr. Meilor.—They are skilled artisans, I supposed—Yes, skilled

artisans. The trade of the town with which we have been connected

for twenty-five years has probably developed more patents than any

other trade in existence. The machinery is the most wonderful of any

machinery in existence ; I speak of the hosiery and lace trade. I be-

lieve I should be justified in saying that nine inventions out of ten are

made by the workmen, and I believe that number is under the estimate.

Chairman.—But still you say there is a very limited number of

working men who are aftected by the question one way or the other 1—
Yes. Take the case of a factory like our own, with 500 people in it.

I do not think that there are five working men who in the course of as

many years would be trying experiments with machinery ; but of those

five, perhaps two would make some really useful discovery, and they

would be promoted and rewai'ded for it. I will give you an illustration.

I found a working man with a little circular machine in a wretched

garret ; the support and standards fur this little circular machine were

u wooden chair with a hole in the bottom, and he was working it by

hand through the bottom of this wooden chair. He was ill, full of

rheumatism, and almost starving, and yet he had got a capital machine.

I saw at once that it was a good invention, and I took him into our

own employ to perfect this machine under a skilled mechanic, and I

gave him 30s. a week. I think it was a year before he perfected it.

Then I patented tlie machine, and gave him one-third of the profits.

It did not bring him in a good deal, perhaps £300 or £400 ; but it

started him in the world ; and I see him now at the head of a nice
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ittle business, and driving his pony-cart about with his goods in it.

' could give many instances of that kind. One in particular, a machine
^hich makes underclothing, such as shirts, drawers, and stocking-legs.

The man, when he invented that, was really just coming out of the bank-
uptcy court from a little business of his ; myself and my partners

legotiated the transaction. I saw his machine, and was very much
jtruck with it ; and I said, " We will patent it, and take all the expenses

ind risk of bringing it to perfection, and we will give you one-third of

:he profit." Now my honourable friend the Member for Bristol took

3Ut a license under us, for which he paid £3000. I paid the man
£1000 down, and we are licensing other manufacturers, and that man
who invented the machine obtains his one-third, wherever it is done,

Iwhether at home or abroad. To show the Committee how little that

taxes the consumer to the benefit of the patentee, I may say the article

is an article for which there is great demand. Take a dozen of men's

cotton drawers ; formerly they would cost, weaving from the frame,

without putting them together by hand, 10s. or 12s. The same thing

is made now by this steam-power machine for 2s. 6d. a dozen pairs.

Now, a farthing on a pair of drawers, or a farthing per shirt, upon all

the machine produces, would be in itself a very large fortune, and it is

very very much more than we, as patentees, ever dream of realising.

But as a matter of fact, drawers are as dear as they used to be, are they

not %—What the consumer pays is inappreciable. I never knew a patent

of any value that did not so materially reduce the cost to the consumer

as to make him give the preference to it over any other article. If a

man came to me and said, " I have got a patent to do so-and-so, it will

make the article half the price," that is an invention of some value

;

but if it is only a trifle under the existing cost, or if it is not a better

article, the invention is of no value. You are aware that the proportion

of successful to unsuccessful patents within your own experience is very

much greater than the general run, are you not %—Yes, quite so ; nine

out of ten are unsuccessful, and more than that ; but that I think is

owing to our bad patent system. In what way is it bad ?—That a man
can obtain a patent for anything if he will pay the price for it, and

numbers of people delude themselves. You are distinctly in favour of

sifting the applications, are you %—I am, distinctly. It is within your

experience that there is now no practical check whatever, is it not \—
None. A man can patent any mortal thing ?—Yes. If I have a patent,

and if I see a man going to take out a patent for something else con-

nected with my trade, I inquire what it is at once ; and if it turns out

to be worthless, I say, " Let him do what he likes." But supposing he

is patenting something that would be injurious to you, or that you do

not believe to be a proper subject for a patent, do you ever oppose it 1

—Never. Does anybody take the trouble to oppose those applications 1

—No one. A good deal has been said before the Committee on liti-

gation in patent cases. Now, in my long experience, I never had a law-

suit about a patent, and never was the subject of a lawsuit, though I

have very often been threatened. You have been threatened with a

lawsuit for a supposed infringement of a patent, I presume 1—Yes, and

I have had occasion to threaten others. I have had others admit that
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they were mistaken, and they have paid the royalty at once ; but I never

carried it to the extent of a vindictive lawsuit, and never had an

instance of such a lawsuit in my own case Have you formed a distinct

opinion on the subject of compulsory licenses ?—Yes ; I think you may
leave it safely to be regulated by the question of what the iuventor

deems the most profitable method of getting rid of his invention. My
difficulty has always been topersuade the trade to take licenses, even in the

best and most successful inventions which I had. The trade is always

suspicious about taking licenses. They want it proved to demonstration

that the principle is a success before they will touch your license, and then

they would rather try to elude and evade your patent if they can. . . .

Mr. Mellor.—But the moment they see it is profitable, they are glad

to take a license, I suppose 1—Yes ; when it becomes so clear and con-

vincing that it is necessary for their success in business, then they will

take out a license. ... I might have to develop and work it secretly

;

but I have never found in a single instance where that has been done

that it has been successful. It is impossible to work extensively any

machine, however good it may be, without its gradually leaking out

through some of the workpeople. ... I have never met with working

men in my life, and I have talked with a good many, who were not in

favour of a patent law. They look at the attempt at its abolition as

an attempt on the part of capital to steal their brains. ... I do not

think that the failures are such a heavy source of loss as is generally

imagined. . . . Admitting that there is a very considerable loss by
imsuccessful patents, do you think the impi'ovements of the law with

regard to patents would lessen that loss to an important extent?

—

Yes, it would do so very materially, especially by a strict examination

of patents. In what respects do you consider that the granting of

patents benefits the community as a whole %—By stimulating inven-

tions, which inventions are valueless unless they really confer a benefit

on the community ; that is to say, unless the patent either makes an

article very much better than it is made now, or very much cheaper,

it is of no value to the owner, and it then does no harm to the com-

munity ; but if it is very much better, and very much cheaper, it must
give the benefit of that goodness and cheapness to the community,

reserving a very small remuneration for the inventor himself. You
are decidedly of opinion that the patent law stimulates invention ?

—

Clearly so; and 1 am equally clear on another point, that if you
abrogate the patent laws in England, so long as they exist in France,

Germany, Belgium, America, and other competing countries, you would
simply have your best inventions go there. I have already had

experience of cases where French manufacturers have bought inventions

over our heads in Nottingham, in more than one or two instances.

But suppose the invention did go there first, it could not be kept

secret, and it would come back here, say, within twelve months ; would
the priority of twelve montlis, or even longer, be an advantage equiva-

lent to the disadvantage of the patent right which we are obliged to

pay for ?—In that case the invention would come back here when the

English manufacturer had lost his market, and that is tlie practical

etiect of that. When a manufacturer found that he was beaten in the
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markets of the world, he would set about to know how it was done,
and would go abroad to try to find out the invention. I have known
American and other foreigners come and hang about our factories for

months to find out things, and then they have gone away unsuccessful.

It is not an easy thing to discover what foreign manufacturers are

doing ; let any one who thinks so go abroad and try ; I have been
abroad year by year, and could very rarely get inside a mill. . . . Are
there not cases in which he really has a pecuniary advantage in hold-

ing it entirely himself, or in confining the license to two or three

persons ]—Yes ; I have confined a license to two or three persons and
myself at first. In the instance I referred to, I confined it first to my
own firm, and then to Messrs. J. and E. Morley, because we could only

build so many machines a year; we could absorb a certain number
of machines, but as soon as we had got enough for our own works, we
let in the whole of our trade, and the whole of the trade of the United
Kingdom is now let in with licenses, on quite as favourable terms as

the original licensees. But in that case there is a protection given by
the statute law ; do you think it is just that that protection should be

made use of for the benefit of certain individuals, and to the injury of

other individual traders %—No ; I say that the original proprietor of

the patent has the first right to supply himself with machinery. The
machinery is valueless except for the quantity of goods that it produces

for the benefit of the public ; but having supplied himself and his

immediate neighbours, it may be extended. It is a matter that may
be fairly left to the proprietor of the patent. . . .

Mr. Macfie.—The favourable views which you have of patents might

have been changed, I suppose, if you had had experience such as the

previous two witnesses have had of chemical manufactures ]—No, it

would not have been changed at all. I think Mr. Allhusen's evidence

was altogether in favour of the patent law. His evidence has strength-

ened me in my own view as much as my own experience. There is

a considerable difference between the two kinds of trade, is there not

;

in your trade it is chiefly a matter of visible machine, whereas in his

trade it is chiefly a matter of process, is it not ]—Yes, no doubt. And
then there is another difference, namely, that the value of your com-

modity in proportion to its bulk is very much greater than the value

of chemical commodities in proportion to their bulk ; is not that so ?

—

I cannot say. A ton of Mr, Allhusen's manufacture was worth last

year £6, 10s.; you never heard of a ton of the manufacture.^, of

Nottingham being so cheap as that; perhaps it is 50,000 times more

in lace, for instance, is it not ]—Yes, it is very much more valuable.

Then there is a third diff'erence ; that is to say, that the margin of

profit in proportion to the value is very much greater upon the articles

that you are familiar with than on ordinary chemical articles which

are bulky ]—No, I do not think that our trade has averaged 5 per

cent, profit during the whole of the years I have known it. Do you

think that the average profit on chemicals is anything like that ]—

I

cannot judge ; but from some of the evidence which I have heard, I

think it ought to be a good deal more. Take sugar refining, for

example ; if a refiner could get 1 per cent, guaranteed him for seven
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years, he would treble his works instantly, would he not?—I do not

understand sugar refining, nor am I acquainted with chemicals, except

so far as regards their use in certain subordinate processes. There is

a sugar-house in your town, is there not %—Yes. And it is conducted

on a very moderate scale, I believe %—I do not know. Are you aware

that a relation of the gentleman who was formerly the owner, but who
is now deceased, was ruined because he could not obtain a license under

Howard's patents %—No, I never heard of that. Presuming that was
true, would you not consider that that was a very harsh operation of

the patent law %—I can quite as well understand that a man may
be ruined by a successful invention of his neighbour's, whether it is

patented or not. I will tell you the circumstances of the case as

narrated to me : The owner of the patents to which I refer gave a

license to a house in Liverpool for a radius of so many miles round
Liverpool, excluding all other persons; he also gave a license for a

a corresponding radius around Hull ; Sheffield was so placed, that by
means of those two exclusive licenses this gentleman was unable to

secure the use of the patent, and he was ruined in consequence. You
would consider that nothing like that should be allowed under any-

proper patent system, would you not ]—I have been in quite that

position myself. All my opponents have been working at an advan-

tage, because they have had a license which I have not had, and what
I have done is to try and compete with them in some other way. I

find that by saying to the workmen, " I will give you £100 if you will

do so-and-so, or I will give you a share in the profits if you will pro-

duce such a result," I have very seldom failed to approximate to a

successful competition. You have yourself refused licenses, I suppose ]

—No, I think not. You have stated that you have postponed them %
—

I have restricted them, but my difficulty has been always when I have
tried to ofier licenses to the trade ; the trade are very slow to appre-

ciate the advantages, and until it becomes clear that they cannot

do without them they will not take out licenses. Supposing those

inventions were important for which you refused licenses, what then 1

—I have already stated that I never refused a license. I mean for

which you refused certain parties licenses %— I never refused to grant

certain parties licenses.

Chairrtian.—Then what do you mean by "restricting" licenses?

—

I have not offered them to the trade until 1 have supplied two or three

other persons to begin with ; simply on account of the difficulty or

impossibility of building more than a certain number of machines per

month or per year.

Mr. Macjie.—Then where it was possible to manufacture a sufficient

quantity of machines, you would disapprove of a "patentee using his

l»atent privilege for the purpose of discriminating between one British

manufacturer or another ; in other words, for the purpose of favourit-

ism ?—I think if a man has property in anything, he lias a right to

refuse it to any one. I often refuse to sell goods to people, and why
should I not do so in patented goods? I choose my customers in

ordinary cases, and why not in other matters? Here are A. B., good
solvent people, whom 1 can rely upon to sell on fair terms ; here are
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D. E. F., who are not so favourably situated ; they will undersell my
market, and I will not sell to them. You know that that is a common
thing in all trades. But is there not a speciality in the case of patents,

namely, that patents confer a monopoly ; and is it not clearly consis-

tent with the spirit of a monopoly that it shall be so administered as

to deal fairly with all British subjects?—I do not regard it as an

exclusive privilege or monopoly. I regard it thus : that the law recog-

nises my property in an invention, and, having done so, I deal with

my property as I please. Under the copyright laws, there is or was a

condition that if any book is sold too dear in consequence of the copy-

right, certain parties have the right of demanding that the price of the

book shall be reduced. W^ould you propose to have anything of the same

kind introduced with regard to patent articles %—No ; because I think

that such a clause in the Copyright Act is unnecessary, for a man

asking too much for his book would not be able to sell it. Would

you have any similar condition as to the rate at which patent rights

should be sold to persons who were willing to pay for them \—No

;

but I should be glad to see some means introduced to prevent men

holding dog-in-the-manger patents ; that is to say, patents that are not

workable. Neither would I permit a foreigner to come here and take

out a patent for a thing that he did not intend to work in this country.

I would assimilate the English to the French law. A man taking out

a patent must construct the machinery in that coimtry, and carry on

the process in that country, and put it to work within a given time

;

but I do not see how you can fix the amount, or the conditions of the

license, or how you can throw it open to the whole of the public. Is

there any difficulty in fixing the price of a license by arbitration, or by

some court ?—Yes ; I think there is a difficulty. Suppose I am a small

manufacturer, and I have got a good patent, it would take me some

time to develop it, and I am compelled to license it at a rate fixed by

some arbitrator. One of my large competitors might take my machine

and build ten by the time I get one, and sell the article in the market

at such a price that it would ruin me to compete with him. Suppose

you were allowed a few months, so as to get ahead of your competitors,

would you approve of the law enabling you, for all the remaining years

of the patent, to deprive your neighbours of the power of using your

patent privileges 1—In the use of a complicated machine, a few months,

or even a few years, is of very little value. ... I suppose that could

only be determined after the thing was in operation, so as to know its

value. :May I then ask whether, in the case in which you received

£3000 from Messrs. Morley, you were in a position to demand from

rival manufacturers on the Continent a similar sum ?—Certainly. And

did you demand it 1—Certainly. Did any one pay it ]—We sold a part

only of the Continental rights ; half the patent, I think, to manufac-

turers in France, to manufacturers in Germany, and to manufacturers

in America, and they paid quite at the same ratio, and a larger ratio in

proportion to the number of machines used than the English. Y'ou

kept half the interest to yourselves ?—Yes. You have agents in those

countries, I suppose 1—Certainly. Did you lay down directions for

f'overnin^ the agencies with respect to the rates at which they should
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license the rival manufacturers %—Yes ; and I may inform you that

those rates were higher than the English rates. You think that should

always be done, as a general rule, do you %—It is optional with the

patentee. If you had acted otherwise, I suppose you would have con-

sidered that you had acted unpatriotically %—I cannot imagine a man
being content to take less money from a foreigner than from an English-

man ; besides, the law of supply and demand settles that. But if a

man were to do that, you would think that he acted injuriously to his

country ]—Yes, I might have given patents away for nothing abroad,

but I should never have done it. Suppose this person who dealt

unequally, and sold licenses on the Continent at a lower rate, was a

foreigner who, having taken out an English patent, wished to subvert

British manufactures, ought our law to tolerate that %—The foreigner

would fail miserably, because if he licensed at one rate in France and
asked an exorbitant license in England, the English manufacturer would
not take his license. But that might be the very thing that he wished
for, might it not 1—I do not find that inventors want to keep their

inventions to themselves ; they want to obtain pecuniary benefit from
them, and the only way to obtain pecuniary benefit from them is to

license them as far and as wide as they can. But what would you say

with regard to that case of a watchmaker in Switzerland, the Com-
mittee have been told, who will not grant any license in this country ]

—If a watchmaker in Switzerland takes out a patent for a watch in

England, I would insist on his constructing the watches in England,

and selling them under the patent, or granting licenses within a certain

time, otherwise his patent should fall into the free domain. But if

he chose to make, say, 100 watches in this country (just to clear the

law), would you let him debar all the watchmakers of London, Liver-

pool, Birmingham, and Sheffield of the power of making watches ?—It

would be exceedingly injurious to him to do so ; and I cannot imagine

a man doing that. If I were the proprietor of a patent in France,

Germany, and England, though I might be a Swiss, my object would
be naturally to develop that patent in those three countries. There
Avould be no gain to me in confining the manufacture to France and
Germany, and excluding England. I never knew an instance of that

kind. I have been a licensee under French patents ; I have been a

licensee under Belgian patents ; and I have been a licensee under
German patents ; and I never knew a single instance where we suffered

from any such arbitrary conduct on the jwirt of a patentee as that. . . .

Are there any articles made in Nottingham which are also made in

Switzerland ]—Yes. Is that done to any extent ]—They cannot do
it to any extent, because they cannot successfully compete with us.

Why is that %—The inland position of Switzerland is very much
against her in com])eting with us in cotton manufactures. . . . Here
is a patent for a watch that is likely to become fasliionable ; but the

patentee residing in Switzerland, continues to refuse the London and
Liverpool watclimakers the right to manufacture on that system ; it

will deprive, will it not, our British operative watchmakers and master
watchmakers of that trade which they have hitherto to a large extent

enjoyed. Have tliey not a natural right to expect that our patent
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laws would be so framed as not to interfere with their employment 1

—

If what you presuppose was true, then those consequences would follow.

But the success of the Swiss watch trade is not dependent in the least

on the absence of patents, because they make articles that everybody
else could make if they pleased. It is dependent on the fact that

watches are made by women and children. But the absence of a patent
law in that particular case of the watch enables them to carry on that

manufacture which our patent laws are made the means of preventing

our operatives and manufacturers from carrying on ; is it not so ]—If

the manufacturer applied that dog-in-the-manger policy, it would.

Chairman.—Take the case of an improvement in watches patented

in England, and being really a manifest improvement in some respects,

would not the Swiss manufacturers, who are au fait at everything in

watches, obtain great advantages by being able to use that patent

without paying royalties, while the English paid them %—Yes, they

would ; in the case of watches they possess great facilities for making
them, and trained labour. But I believe that a country which has not

a patent law will lose infinitely more by the inventions which will

leave them than the advantage they will gain by those they can steal.

Mr. Macfie.—You use the word " steal ;" but I think God, in his

providential arrangements, has so constituted mankind, that one

receives the benefit of that which another discovers, and I think that

the patent laws have a tendency to interfere with those Divine arrange-

ments ; I look on the patent laws as facilitating a denial to the nation

of that which in their absence they would enjoy ; do you really think

the word "steal" appropriate 1—But the majority of your countrymen

are of a different opinion from you, as is evidenced by a man like

John Stuart Mill and the whole of the nation supporting a patent law.

Do you think that the patent laws elicited the twenty-five inventions

which you patented?—T am sure that they elicited some of them, and

I am sure that they enabled me to develop most of them. But if the

patent laws had not elicited one of them, I maintain that it would

have been as unjust to have stolen from those working men their

inventions, and used them for the benefit of capital, as it would have

been to steal their purses, or anything else belonging to them. Would
the absence of the patent laws have facilitated your stealing them, as

you call it 1—Certainly. In what way ?—I should have sent one of

my mechanics to see the machine, or paid some one to look through

the window at it, perhaps, and carry oflf the idea. Would the inventor

not have been at liberty to make the machine according to his own
system ]—He is at liberty to do that now. Then what you mean is,

that a patent law should be constituted in order to enable this first

inventor to prevent others, who may invent as independently as he

did, from making the very same machine ]—What I mean is this

:

that the laws of every civilised country ought to recognise property in

that which is the creation of a man's hand or brain ; whether it is

brain labour or hand labour, it is all the same. Then suppose you are

one of two men who have manufactured a machine which you have

patented, and No. 2 having done it independently of knowledge from

you, you claim that the fact of your priority by a single week should
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entitle you to say to the other man, " Destroy your machine." Do you
think that is right %—You ask me to suppose an utter impossibility.

A certain thing is to be done, and two men may set about doing it

;

the man I employ may succeed, and do it, and patent it, but the

chances are 10,000 to one against another man doing it by precisely

the same process ; he may succeed in doing it by another discovery,

and if he does, he can patent it, as I have patented mine ; he has

property in his patent, and I have property in mine. "With regard to

great inventions, it may be so ; but with regard to minor applications,

it is not so. Suppose a man in your town of Nottingham invents the

hydro-extractor, it was a very natural thing after it was invented, to

apply it, not as he did, merely to the wringing of cloth, but to the

extraction of syrup .from sugar. Several parties, altogether indepen-

dent of one another, and without any mutual knowledge, took out patents

for that process, and not one of them applied the system. That was
first introduced into this country from abroad, where some person had
picked up that knowledge. One had, I believe, adopted the applica-

tion independently of those inventions. Now, was any service done
to the public in that case by those persons obtaining patents'?—In the

first place, you ask me to admit facts which I have heard contradicted

by the people themselves. I can guarantee the facts, because I

travelled hundreds of miles in my own business to verify them ; and
after I had travelled those hundreds of miles, I discovered that the

first patentee of the application of the principle was a friend of mine,

residing a few yards from my own place of business, who had altogether

failed to introduce his patent into use. Would you think that such a

system as that ought to continue; that is to say, that any person

should be at liberty to take out a patent, and his patent to continue

valid, though he does not bring it into use 1—If a person has some-

thing Avhich he does not bring into operation for the public, and
somebody else brings it out and develops it for the benefit of the

public, then the one who develops it is the one who should have the

prior claim. And the man who lets his patent lie dormant should be

deprived of it, you think 1—I would not allow my patent to lie dor-

mant ; he should forfeit the patent in that case. It is the fault of our

present system that we allow a number of patents to be taken out

which are mere stop-gaps. I am with you in the reform of the patent

law to that extent. On what ground do you think that some of those

patents to which you referred elicited inventions that were patented %

—Because, in some instances, I had actually off"ered a reward if a man
could do so-and-so. I can see what is needed in a machine to bring

about certain results ; and I have gone to a clever man and said, " You
see what this machine will do ; we want it to do something more, but

there is a defect in it
;
get over that defect, and we will patent it if

you do so." Sometimes I have said to a man, "I will give you £100
if you do so-and-so," and I know through my brother, who manages
the machine department, that he has offered rewards and brought
about results. The reward brought the invention 1—Yes ; the reward
brought the invention. Then in some cases you would approve of

rewards being given'?—I approve of private people giving rewards,
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but I should be very sorry indeed to see any Britisli inventor waiting
on the Chancellor of the Exchequer to obtain a reward from him. The
public is the best judge whether an invention is good or not. Would
you approve of some part of the funds that have accumulated in con-

nection with the Patent Office being applied to eliciting by rewards
inventions that might be of general benefit ]—What I should be afraid

of would be not so much that some unmeritorious inventions would be

rewarded, but that some very meritorious ones would be discarded. In

my opinion it is impossible for any Commission to judge of the merit

of an invention. . . . Suppose, after a number of years, the telegraph

system comes into successful operation, then the Commission can tell

its value ; but if Sir Charles Wheatstone had brought his first attempt

at sending telegraphic messages before a Commission, the Commission
would probably have laughed at him, and told him it was a scientific

toy. But might not the matter have been divided into two stages, the

first stage being the recording of the principle of the invention, and
the second stage being the recording of its practical application ; and
might it not be that it was only after the second stage had been attained

that the Commission should interfere %—I am against anything of the

kind, for the reasons I have given. Might not the Government funds,

accumulated in connection with the Patent Office, be applied in that

way, do you think %—No ; I think that they might be very much better

applied. Do you not think that, in the absence of a patent law, there

would still remain very large inducements for you and Mr. Morley and
others in the Nottingham trade to combine and encourage the talent

of the men to work out some problem which is submitted to them ]

—

That would not be an equitable way of rewarding invention, and large

finns ought not to combine in that way, simply because they have

capital. It appears to me that a small manufacturer often gets hold

of a good invention, and that he has a right to property in that inven-

tion, and to develop it to the fullest extent in his own behalf. But if

there was no patent law, would not you and other large firms very

frequently encourage men to work out a problem for you, and throw

the benefit of it open to the public ]—If there was no patent law made

here, what Avould happen would be this : that where a man had an

invention he would seek the market where he could get the best price

for it, and the best price would be obtainable where there was a patent

law. But suppose it was his own invention, and he did not wish to

throw it open, secret working would be constantly resorted to. What
harm would that do to the public ?—The greatest possible harm. The

owner of the invention, not being able to make a profit by it except in

that limited way, would make as much as he could out of the invention

by working it secretly and charging the public the full market price

of the article. But you have said, have you not, that it is almost

impossible to keep an invention secret beyond a short time?—Yes.

Would there not be, only for a very short time, a loss to the public]

—

That is the reason why the invention would not be developed as it

ou(2;ht to be ; and it would very often happen, if a man saw great

difficulties in perfecting his invention, that he would throw it aside.

You have already told us of a case where the cost of an article was
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reduced 75 per cent. ; would not a probable margin of 75 per cent,

justify, beforehand, any reasonable amount of experimental expendi-

ture %—I cannot tell you how many years, or the amount of capital

that was laid out on that machine before it was brought to perfection

;

and it was only the protection of the patent law and our patenting

every new piece as it was discovered that enabled us to bring it out.

It never would have been brought out but for the patent law. Men
do not invent for amusement ; they invent for profit. A margin of

75 per cent, surely would warrant a considerable number of experi-

ments, would it not]—But if a man could not retain that 75 per cent,

margin afterwards, he would not invent for the benefit of his neighbour;

it would be better to steal. . . . But might not the whole administra-

tion of the Patent Office be in the hands of the manufacturers of

machinery, and persons actually concerned with the use of inventions,

rather than the Government %—I should be very sorry to see that. If

you find all those difficulties with regard to estimating the proper value

of inventions, how can the Government, to which you would commit
the granting of j^atents, determine whether a patent should be granted

or not, in this or that case 1—I would commit nothing to the Govern-

ment but the power of rejecting those things that were not absolutely

new. You differ entirely from the evidence of Messrs. Schneider,

Allhusen, Muspratt, Justice Grove, and others who are in favour of

restricting patents to a small number of important inventions?—

I

entirely difi'er from the evidence of Messrs. Schneider and Allhusen.

. . . Suppose a person takes out a patent for a particular object, and
specifies the particular means of attaining that object, does not that

patent very often conflict with the adoption of the same means by other

manufacturers for a different object ; the idea in my mind is something

like this, that a person hits on something by the way in a patent that

is really unprofitable to the patentee ; but the fact of its existence in

a specification debars all others who might Avish to use that particular

process that is his ?—I have seen patents of that kind
;
patents that

were of no value to the first inventor apparently, and which stood in

the way of some succeeding patents of great importance ; but I never

found any practical difficulty in dealing with men of that kind. You
go to a man and say, " You have got a patent for so-and-so ; it is of

no value to you ; but I can turn it to account." A man will always

sell such an invention for a trifle. In practical working for a quarter

of a century, and close application to business, dealing day by day
almost with patented articles, I have found no practical hindrance to

business from anything in the patent laws, except that I believe there

are occasionally dog-in-the-manger patents taken for mere hindrance

to other inventors, and those I would not allow. Have manufacturers

on the Continent in any way been interfered with more than you have

been interfered with in this country \—The manufacturers on the Con-

tinent do not like paying royalties to English inventors, but they

generally have to do it. The manufacturers at home and on the Con-
tinent, and the men Avho complain about the patent laws, are men who
have never invented anything as a rule, but who want to make use of

other people's inventions without paying for them.
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Chairman.—Is there any improvement that you wish to suggest to

•lie Committee in the patent law as it stands ?—I am quite favourable

to the American system of examination, and to the exhibition of

models. I have seen it in practical operation in America. ... I have
Been men in America who have taken out patents in England, and
they think there is a great advantage in their patent system, and that

it so stimulates invention that one of the Commissioners said to me,
Almost every sharp lad in a farm-yard gets out a patent in this

country if he can ; he is always trying to improve on the mode in

which our system of agriculture is carried out ; the mowing machine,

or the reaping machine, or something."

Captain Frederick E. B. Beaumont, a Member of the Committee.

—

You have patented some inventions, I believe ?—I have taken out two
or three patents. One, especially, for what is called the diamond
drill for boring tunnels?—Yes, and for prospecting. ... I do not

JBtenture to tender any opinion on the general question of the patent

l^gfr, and I would rather wish to be examined with respect to my
^Pra experience as an inventor. On that point I hold the following

principles : In the first place, I believe that copyright and patent right,

as far as I understand them, are identical ; but at the same time I

would not, either in one case or the other, base the argument for

patents on that fact ; in either case, I think the granting of a patent

or the granting of a copyright should be based on the question of

advantages to the public. In the next place, I think patents are

essential to any full development of inventive talent, and that an

invention, until it is applied and shown to be practically profitable, is

worth nothing. The patent is the lever by which a person obtains

funds to carry out his invention ; he cannot rely on the public or on

capitalists in any shape whatever to develop an invention. The inven-

tion tliat I am connected with, that of the diamond drill, was originally

l)rought out as long ago as the year 1862, and was patented by a man
of the name of Leschol, in Paris. He spent a very considerable amount

of money over it, and he brought it up to what some thought was a

practical success ; and he had no more money to continue the develop-

ment of it. It was developed practically so far as this, that a small

company was formed in Paris to put the operation in practice, and from

that company I bought the patent, paying for it £320. That was at

the time of the Paris Exhibition ; at that time Messrs. Laroche Toley,

very eminent French engineers, and Messrs. Perier, with M. Leschol,

had been engaged in perfecting this invention. It was tried in driving

tunnels in France, and the English patent was bought by me for £320,

it having failed in France. Since that time I suppose something like

£20,000 has been spent in developing the invention. I have no doubt

that in all a sum of £30,000 has been spent upon it; and to this

minute I do not believe that anybody can really say that they have

made any money out of it. I am quite in a position to say that unless

it had been for a patent law, the thing would hardly have been brought

out in the first instance ; the cutting of stones by means of diamonds

had been known and practised for some time previously, but not this

VOL. II. 2 h
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application in this manner. . . . Some two or three different people.] ©
have been engaged with me in developing the invention, and they one

and all have got stalled off, to use a Yorkshire phrase. I am the only m-

one who has stuck to it, and I have brought it to a successful position.

. . . Were it possible that a sum like £50,000 could be given to a man
to develop his invention, that would alter our ideas ; but I maintain

that the reverse of that is the case. When an inventor takes his final

plans in his hands, and thinks his troubles are all over, he having

perfected his invention, his troubles are only just beginning ; unless

he has the lever which enables him to touch the pockets of capitalists,

he had better stay at home. ... At this moment, I should say £30,000
has been spent, gone altogether ; supposing there was no further work
to be done, and the accounts balanced, there would be £30,000 lost.

... I only bought the English patent. . . .

Mr. Macfie.—In what form was this large sum of £30,000 spent?— w
It was spent in taking contracts which were necessary to be taken in

order to prove the utility of the system. It was spent in experiments

on the method of setting the diamonds, the methods of driving the

drills and working the compressors, and, in fact, in developing the

idea from the first shape into a practical shape, in which it could be

used in mining. Was this money then spent in experiments or in

unsuccessful attempts ]—To say it was spent in unsuccessful attempts

is not a fair way of putting the thing. The principle was proved, but

there was a great expenditure necessary in trials before it could be

well applied. In fact, it was a similar case on a small scale to Mr.
Bessemer's experiments and the steam plough. If those several patents

had been in one hand, or, in other words, if there had been an inter-

national patent law, would not the loss which you mention as having

been incurred in this country have saved corresponding losses in other

countries 1—You mean that if you could obtain a jiatent for the whole

world, one set of experimental trials would have served for the whole

world ; certainly, that is so. . . . The process of cutting burr stones

by Brazilian diamonds is a different application of the same thing ; the

same stone is used, but in the one case it is for dressing mill-stones,

and in the other case it is for the purpose to which I have applied it.

Have you any information with regard to the difficulties that had to

be encountered with reference to following out that invention, and its

eventual success ]—Not from my own direct knowledge ; but I do not

believe that there was any difficiilty like mine, because the idea there

is so simple, and as soon as it had once been strack, and the mechanical

arrangements had been made for making it traverse up and down the

millstone, the thing was done. Your experience in this case you regard

as a very strong argument for a patent system of some kind ]—Yes.

Would you think it an argument on behalf of such a system as now
exists, which allows every person, however trumpery his invention, to

take out a patent 1—I think the present patent law requires amending
very nnicli indeed. I think it is bad, and it is bad in the sense of its

being jtossiblc to take out a patent for any matter, however trivial, and
wlietlicr novel or not. . . . Your case being, in my eyes, exceptional,

and being one in which it was obvious from the first that a number of
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experiments would be required which might cost a deal of time and
! money, would not your case have been met by having a principle for

TOgulating the granting of patents of this kind, viz., that anybody
might obtain a patent who had something to projwse that was at once

! novel and likely to require for its development the loss to the inventor
I in introducing it of a considerable sum of money]—That of course

would answer that case, but mine is only an individual instance, and
I there are other cases that are not similar to it.

Mr. Mellor.—Have you ever heard it stated before this Committee
I that whenever a necessity is proved to exist of the want of some
mechanical appliance, there is generally something invented to meet
the necessity 1—I think that is true to a certain extent ; but people

who argue in that sense lose sight of the fact, that there is a wide
difference between striking an idea and carrying out an idea. If it is

II

such a thing as putting a spiral spring to a machine in place of a flat

I spring ; or take the case of the corless valve, where the valve was first

I of all actuated by a spring, and afterwards released by air, that might
be done rapidly enough ; but in the case that is intended to be met by

' the question, when the idea is struck, it almost always necessitates some
series of experiments, more or less long, which cost money to carry

them out, but the money is not forthcoming unless the security of the

[patent is there.

Mr. Berniiard Samuelson, a Member of the Committee.—I think

that the importance of the question of foreign competition as affecting

the policy of a patent law has been somewhat underrated by some of

the witnesses examined before this Committee. I think it ii5 a very

serious matter that patents should be published in the handy form in

which they are published in this country in those little Blue-books,

costing from 3d. to 2s., and that they should at once be disseminated

all over the world, so that any persons interested in the subject in

countries in which there happens from any cause not to be a patent

for the same invention, should be able to avail themselves of tlie infor-

mation as against manufacturers generally in this country. In many
cases those descriptions are not sufficient to enable a person to carry

on the manufacture successfully ; but there are many other cases in

which they are quite sufficient ; for instance, where they relate simply

to some new mechanical combination not of a very complex character.

Now, in the year 1867 I visited Switzerland, and I was surprised to

find how successfully our inventions in spinning machinery are imme-

diately copied there; the result being, that our trade in spinning

machinery, so far as certain neutral markets are concerned, more

especially the South of Germany and the North of Italy, has been

transferred almost entirely to the Swiss. And they have this advan-

tage, that they are able to avail themselves of a combination of English

patented inventions, each of which is a monopoly, or something

approaching to a monopoly in this country, and in that way it happens

that they may be able actually to produce a better spinning machine

occasionally than any single manufacturer can do in this country.

Now it appears to me that some remedy ought to be sought, at all
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events, to diminish this evil to the English manufacturer, and for my
part I can see no other remedy than that it should be made a condi-

tion of patents that the patentee should grant licenses, and that in the

terms of those licenses regard should be had to the exigencies arising

out of foreign competition. There must be considerable difficulty in

fixing what the amount of royalty should be, but I think that is a less

evil than the one which our trade is likely to suffer if inventions are

to be absolutely free in certain countries, and absolutely closed, except

at the will of the patentee, for fourteen years in this country. I think

also that the objection raised by the Honourable Member for Leith

has considerable weight, namely, that it should not be in the power of

a patentee to confine the use of his invention to one or more persons

in certain districts of the country, thereby excluding all competitors,

no matter how long they may have been established. Then in favour

of compulsory licenses we have the experience and the precedent of

what has been done by the Government itself. The Government had
found it so inconvenient to leave itself at the mercy of patentees with

regard to the use of their inventions for Government purposes, that the

law-ofiicers now insert, I believe, in all patents a condition leaving the

patentees pretty much at the mercy of the Government in regard to

what they ought to pay. But then, I think, setting aside altogether

the exigencies of private trade, this principle ought to be carried

further with regard to such improvements, at all events as aff"ect the

public convenience and the public health. I could imagine, for example,

that a discovery should be made, and that it might be a very simple

one, by which the waste of water supplied for domestic purposes might
be entirely prevented, and that thereupon the State might insist on

a continuous supply of water to all private houses. But if a law were

to be passed insisting on such a supply, and that it could only be

furnished by means of some one patented invention which is very likely

to be the case, the result would be simply this, that all localities of

the country would be as completely at the mercy of that patentee as

the Government was, until lately, at the mercy of any one who made
an invention in arms or armaments. I think it would be of great

importance in such a case that there should be some authority who
should be prepared to say on wliat terms licenses for the use of such

an invention ought to be granted. There is one other matter on which

1 should like to say a word, and that is the extent of the interest which

manufacturers have in perfecting the processes or machines which are

the subject of their manufacture, apart from the patent law, and I think

there also the advocates of a patent law, although I believe they are

substantially right, have rather underrated the stimulus which self-

interest })rovides. Now, of that also there is a very remarkable

instance in Switzerland. One of the Honourable Members called

attention to the very great disadvantage under which tlie Swiss manu-
facturers labour for want of coal. He spoke of water-power as being

a veiy expensive power. Now it happens very curiously that notwith-

standing the absence of a patent law, the use of water-power has been

brought to the utmost perfection in Switzerland. I do not know
whotlier any of the Members of this Committee have visited the Falls
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of Schaffhausen ; but if they have, they will have seen there a most
remarkable instance of what can be done in the utilisation of water-

power. Turbines of immense power have been erected there, and I

believe that they are more perfect than any turbines existing in any
other part of the world ; and from those the motive power is trans-

mitted and distributed to the small manufactories by very ingenious

means to distances, I believe, exceeding a mile. Now, that has been
done entirely under the stimulus and the interest of the engineers in

perfecting those inventions, and, of course, under the stimulus of public

spirit. So that although I believe a patent law is desirable, I do not

agree with those who rate so very low what would be done if there

were no patent law. ... I think our danger from the foreigner has

been very much underrated. I gave the spinning machine as an
instance ; but I believe with regard to the sewing machine that a very

large manufacture is rising up now in the north of Germany, where, it

may be said, there are no patents ; and that before long the continental

demand will be supplied from their own manufactories, to the detri-

ment of the English and American manufacturers. This is already the

case in a great degree as regards the manufacture of locomotive engines.

Does not the tendency of that recommendation run against a patent

monopoly altogether 1—The whole system is a balance of advantages

and disadvantages. Suppose we are dealing with copyright. We have

copyright here, and our books are printed in the United States
;
you

would recommend that, by way of preventing the United States from

pirating, the man who has the copyright should grant licenses to other

publishers and booksellers to print his books. Do you think that would

in any way aifect foreign competition, I mean that system of licensing ]

—Yes, I do, most decidedly, as regards patented inventions. . . . I under-

stand you to state this, that those men in Switzerland, and other

places, have taken a little bit out of each patent, and made a more

perfect machine %—Yes, certainly ; with the object of making a more

perfect machine. Sometimes they are very much mistaken, but at

other times they are able to produce a better product than any indi-

vidual maker here can do. But is it not the fact that the whole of

that argument rather tends to the abolition of patents here %
—Pro tanto,

no doubt it does ; and if I did not see a preponderance of advantages

in favour of patents, I should say. Abolish them on this account, and the

time may come when it will be necessary to abolish them. You think

that if a man patented a good invention here, he might be churlish

with regard to that invention ]—Yes. And at the same time he would

have given sufficient information to the world to enable foreigners to

steal his invention?—Yes; I do not think we should grant such a

monopoly as would leave us entirely at the mercy of the good sense

of the grantee. . . . Then it comes to this, that a patentee has duties

as well as rights ]—Just so. . . . It would prevent this : that a man
in this country should shut up, or nearly shut up his patent, wliile the

field was left open to foreign manufacturers. . . . With all our other

advantages, we should then be able to hold our own. . . . The duty

of the licensing authority in fixing the price should be to take into

account the question of foreign competition. ... I do not think that

the publication now is sufficiently early. . . .
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Mr. Mellm:—But with regard to the power of producing articles at

a low rate, Switzerland has an advantage in the price of labour, and in

the mode of living, which enables them to manufacture cheaper than

we can in England. Is not that a great element in their success ?

—

I do not care what may contribute to the result so long as that result

is this ; that they are able to deliver an equally good article at a less

price in a neutral market. . . .

Mr. Orr Eiving.—Then Switzerland has a great advantage over this

country with regard to obtaining better machines, and getting them at

a cheaper rate ]—I do not go so far as that ; what I stated was, that

the competition of the Swiss machine-makers was formidable in neutral

markets near their own doors. But is it from the superiority of the

machine, or from not paying any patent right 1—From tlie machine

being equally good and possibly superior, and amongst other causes

from not paying any patent right. If any of the great states of

Germany were to place themselves in a similar position, your opinion

is, I suppose, that it would be impossible for us to maintain our patent

laws ]—I stated just now that I believed the policy of our patent law

must depend, from time to time, on that of other countries. At present

Germany gives no patent to anything that has been taken out in this

country first, does it 1—1 believe that it is so. And they are very

wary of granting a patent for any new invention, even a very impor-

tant and good invention, unless it is brought out by some one belong-

ing to themselves 1—I admit all that ; and I stated to the Committee
what I thought was the policy we ought to adopt in consequence. .

Is it possible to maintain our patent law if Germany, Holland, and
Switzerland have none, and are able to adapt all the patents we bring

out on any one subject, and make better machines than we can possibly

make in this country, where every person is restricted from combining

patents 1—I think it is possible to-day to maintain a properly devised

l)atent law in this country ; whether it will be possible ten years or

twenty years hence, I should be very sorry to say. But perhaps it

would not be possible a year hence 1—I do not say a year hence,

have no fear that it will not be possible a year hence, but I should be

sorry to say what will be possible twenty years hence. You can fore-

see the course of events for ten years, you think 1—I forsee that it is

possible that in ten years hence we may have to alter our policy ; and

1 have always thought so. . . .

Mr. Macjie.—I think such evidence coming from 3'ou deserves the

earnest attention of the Committee ; allow me, therefore, to put one or

two questions to you, in order to bring out more fully the knowledge

which actuates you in bringing forward these views. You are cogni-

sant, I presume, of the great change in the position of the British trade

from the position which it occupied half a century ago '?—I think that

foreign nations have made greater strides than we have in manufac-

tures during the last twenty years, but we are still a long way ahead
of them. Some of the changes which have taken place are results of

our own legislation, or are developments of science and improvements
in practice. Now I will ask you a question with regard to the former
of those. The law of 1852 put the British trade in a very diflFerent
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position from that which it occupied previously in one respect, if I am
right, namely, that if at that time licenses were high in England, the

iiobability is that there was not a patent in Scotland, and almost a

irtainty that there was no patent in Ireland. There was therefore this

jilluence to keep down the price of licenses, that if the licenses were

high in England, the trader, rather than pay those licenses, would set

up rival manufactories within the kingdom, either in Scotland or in

Ireland ; was not that so ]—I cannot answer that question, because I

had no experience of the patent system before 1852, and I do not

-now how it worked. ... I can only say, in general terms, that I

' lieve foreign manufacturers are treading much more closely on our

iieels than they were twenty years ago. . . . You can get goods more
cheaply and expeditiously in London from the port of Antwerp, than

you can from the port of Liverpool. . . . You have told us that the

juestion of maintaining patents is a question of relative advantages

and disadvantages ; would you not think it extremely desirable, if we
could attain it, to have some system of rewarding inventors, that would
not contain any element of monopoly or of taxation by royalties ]—Yes, I

should ; but I do not see my way to any such plan, and I do not believe

in any plan of that kind. . . . You are aware, I suppose^ of a case in

which the iron trade endeavours to make terms with an inventor in a

matter that has occurred within a recent period ; are you at liberty to

state the circumstances of that case to the Committee \—I would rather

not do so.

Mr. Howard.—You spoke of a scheme which you thought was possible

for economising water, or preventing waste, which would be a national

advantage. Do you concur in the opinion I expressed in the evidence

which I gave before the Committee, that it would be desirabje. Govern-

ment should give the power of buying up any such inventions for

})ablic use, and that out of the funds of the Patent Office 1—I think it

would be much better indeed, that inventions of that kind should be

tlirown open on the payment of a fair royalty to all the trade.
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Extracts from The Report from the House of Commons' Select

Committee on the Patent Office Library and Museum.

l9thJuIy 1864.

Bennet Woodcrofi, Esq., Superintendent of Specifications of

Patents.—Foreign countries keep gentlemen for the special jjurpose

of obtaining such information; that is done in all countries. The
American consuls all over the world give an annual report to the

Government of the United States of all the new natural productions

discovered, and all arts that are carried on in each country where they

are stationed ; and that report is printed, published, and circulated

yearly, to the number of 200,000 volumes. Do not foreign nations

thus benefit immediately by our improvements ; and as it is utterly

impossible to prevent them so doing, do you not think we ought to

collect all information openly, for the benefit of our manufacturers'?—

I

am convinced of it ; we do to a large extent do that in the Patent

Office. ... I would give every man a patent Avho asked for one, but

I would give him no power to bring an action until that question had

been sifted ; I would have the office to sift those things where proper

parties would investigate them, and if they found the patent old they

would quash the patent. The majority of patents have no vitality in

them ; they are perfectly inert, and it is no use having a coroner's

inquest to sit on still-born children. . , . Before they can bring au

action we should have a tribunal to state whether the patent is good

or bad. . . .

Leonard Edmunds, Esq.—Nine-tenths of the patents that are

taken out cannot afi'ord to pay £100 at the end of seven years. The
patentee declines to pay the £100, and, therefore, I come to the con-

clusion that nine-tenths of the patents that are taken out are not

inventions, but failures or abortions. . . .

Edward Alfred Cowper, Esq., a consulting mechanical engineer.

—The Patent Office should contain complete abridgments and indices

of all inventions, whether patented or not, so that a person should be

able to inform himself, first of all, whether the information of which

he is in search is to be found in the office, and, if so, whether it is to

be found in a book or in a model, in the specification of a patented

invention or in the description of an invention not patented ; and then

having completed his search, and found the specification which came
nearest to the idea which he had in his mmd, a man would be tolerably

sure whether it was a new idea or an old one. That is, in my opinion,

the great object of all the work in the Patent Office, of course exclusive

of the mere fact of granting patents. In foreign countries they cata-

logue inventions to a very large extent. Russia, Prussia, Germany,
and France have agents here, through whom they obtain information

of all inventions as quickly as possible, for the purpose of completing
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their own list; and, of course, they particularly seek for early informa-

tion of recent and successful inventions. . . . Foreign countries are

now collecting and publishing information with respect to inventions

to such an extent that, unless we do the same, our artisans, manufac-
turers, and inventors will inevitably be left behindhand. . . . Not
only through their consuls, but by other methods. There is scarcely a

drawing issued in this country of any good piece of machinery which
is not sent over to the Continent, within a fortnight, by an agent

employed in this country. . . .

Sir Charles Fox, a civil engineer.—I have a vast number of people

who call upon me with inventions, and I should say that perhaps nine

out of ten I condemn at once, as not being patentable ; either they are

good for nothing, or they have been published or patented before. . . .

I have had to pay for several patents in my lifetime for articles that

had been patented before, though the patent agent was not aware of

it. . . . It is lamentable to see the things that are patented. You will

see a poor man half-starving his family for the purpose of bringing out

an invention, and when he comes up to London, the patent agent finds

that the thing is as old as Methuselah. . . . Do you think that there

are many taken out yearly for original machines altogether 1—No

;

there are far more taken out for improvements. What I mean is

entirely original machines'?—There are many patents taken out for

original machines, no doubt ; but most of those machines have in them
the characteristics of other machines. . . .

Sir William Fairbairn, C.E.—The non-inventive public, generally

speaking, are not a generous body. . . . Where it is an invention of

public utility, I think that the inventor is entitled to remuneration.

Mr. Waldron.—The public are gainers when the patent expires, are

they not 1—Yes ; and even during the time it lasts, the public are

gainers. . . .

Thomas Webster, Esq., Barrister-at-Law.—At present there is no

preliminary inquiry. There is a sort of shadowy inquiry which is

positively mischievous. Every specification is supposed by the ignorant

public to receive the inspection, as it does possibly, of the law-ofBcers,

but nothing which can at all warn an inventor. The invention gets a

credit from that fact, which it ought not to do. Ample provision was

made in the Act of 1852 for some kind of preliminary examination.

That has been very much pressed on the Commissioners again, but no

examination worthy of the name exists. There ought either to be a

great deal more or less done than there is done. What is now done is

worse than useless ; but a great deal might be done which would be

very useful, taking care not to attempt so much as is done in America

where they attempt too much. . . . Will you be good enough to

explain what you mean by their doing too much in America %—I mean
that they examine very minutely into the novelty of an idea ; they

examine to such an extent that it occasions great delay, and they

absolutely refuse patents. ... A book may turn up, or a practice may
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turn up, which will upset a patent notwithstanding any examination.

America is almost the only country in which anything like a system of

examination has been tried. . . . Mr. Woodcroft has suggested in his

evidence a certificate from the law-officers of some privia facie case,

made out as a ground for an action. A large capitalist will very

often think it worth while to bring an action against a rival, however
ill-advised an action. Take the litigation about the sewing machine.

A great deal of that would never have been allowed if there had been

anything like sucli a check as Mr. Woodcroft suggested. I do not

think it right that a patentee should be encouraged to go to the

expense of a patent without some check. . . . Do you ever find that

patents which appeared to be abortions are really not so, but have

not been carried out owing to the want of capital or enterprise on the

part of the patentees 1—There are cases of every complexion. We
have more experience in this country than any other country with

regard to those things from the hearings before the Privy Council

when they come for extensions, and you find that inventions that

interfere materially with any existing branch of industry, meet with

an enormous amount of obstruction. They cannot be carried out

without great capital and enterprise. Take the case of the screw-

propeller. That, in one sense, was an old invention, but Mr. Francis

Pellit Smith made a step in it which led to a company being

formed which built the Archimedes, and I remember perfectly well the

sensation it produced when that vessel made its first trip to Dover.

That was a case in which the invention required to be forced on the

public. It required an enormous amount of capital, and it would
never have been introduced but for the protection of the patent.

Take the case of the electric telegraph again. There you had an

enormous amount of capital employed in buying up the patent, that

they might have all the telegraphs in their own hands, and that there

might be no obstruction to using the best thing. In fact, you might

have instances of all kinds, so that it is difficult to give a general

answer to your question. . . .

William Carpmael, Esq.—If inventors would have more confi-

dence in the patent agents, they would not so often spend their money
uselessly. I have taken out many patents that I have advised not

one shilling to be spent on. I stop two or three out of every five or

six that come to me, and advise them not to spend a shilling upon

them. It is the practice with respectable agents to do that. If

patent agents took out all tliey are asked to do, there would be 4000
or 5000 patents annually [1864]. . . ,

Sir David Brewster, Principal of the University of Edinburgh.

—

My opinion is that a person who wishes for a patent ought to have the

patent right secured to him at once after he has submitted his inven-

tion to a Board of Commissioners, whose duty it would be to ascertain

whether or not it was an oriainal invention. . . .
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BRITISH ASSOCIATION'S ACTION.

We have before us a " Report of the Patent-Law Committee of the
British Association, March 24, 1879," presented to the Attorney-
General on 27th May, and make the following observations :

—

The membership of this Committee, though acting for a body
organised in order to promote Science, and comprehending many
opponents of the patent system, is such as to account for the one-sided

and narrow character of its report. We read there

—

" The Committee observe with regret that, while providing for

extra commissioners, no suggestion is made that these should be paid.

... If the additional commissioners are to be of real use, they must
devote themselves continually to the conduct of the business." . . ,

It appears to us that there are two diverse and scarcely compatible
positions and functions which the commissioners are to occupy and
discharge. They are to be both directors of a board and its executive

staff,—in no small degree to be law-makers, law-expositors, law-

administrators, and law-enforcers, all in one. Qualifications of very
different kinds are required for these so diverse duties. For the

organising and control of the system, and the supervision of its work-
ing and of the persons who work it, comparatively little time is wanted

;

after the business is fairly in operation, a meeting once a week or once

a month may be enough. Men, therefore, who are engaged in other

avocations, or whose health, age, or inclinations would permit only

occasional attendance, could with perfect propriety be entrusted there-

with. Indeed, such men—who need not be legal nor scientific experts,

but rather men of weight of character, possessed of general commer-
cial experience, proud to serve actively in an honorary capacity—are

in general the best qualified. While, on the other hand, for the daily

examination of specifications, and for adjudicating, at least in ordinary

cases, persons specially educated are wanted, who could devote their

whole time, or a large part of it. Such men of course must be paid.

No doubt men of a higher class or sort would be obtainable without

pay than with it ; but these could only have occasional and not closely-

confining duty to do. By dividing the two diverse functions, and
committing them to two separate sets of persons, the one over the

other, great advantages will be secured. In particular, the business

will be done with a more distinct consciousness that the balance must
be held fairly as between inventors and the public (whereas, otlierwise,

the beam would soon incline to the side of individual interests, which

are always well presented, and pushed into prominence and a good

place) ; and the major, hitherto neglected, question as to the most

effectual means to attain the end for which the patent system is main-

tained will at last emerge, and receive, as circumstances call for it,

more consistent attention, while liberal recommendations for amend-
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ment will be made more boldly and command more attention. Besides,

changes could be made more easily and satisfactorily, whether of the

personnel or of the principles that are carried out in practice, when-
ever, as must be expected, occasions arise or occur that call for them.

*' In lieu of the average of nine causes per annum, which prevails

under the present law, there would in effect be as many causes as there

were oppositions to the sealing of patents. And, while considering

this subject, the very serious demand upon the time of the law-officers

which would ensue upon oppositions thus conducted must not be lost

sight of." Well, even if so, better all that than that industrials should

be injured and the public should suffer, which is in eifect the alterna-

tive presented. By " the twenty-one years as of right, proposed by
the bill, ... a more than sufficient payment might be made by the

public for the disclosure and bringing into operation of the invention."

True, and pleasant to read ; but of seventeen years, which is the term

that the Committee favour, the same thing (though, of course, not to

the same degree) can and must be said.

"... The Crown shall pay royalties for the use of a patent." I

hope a round sum paid down is, in the Committee's mind, a " royalty."

"... A patent cannot be regarded as an obstruction to manu-
facture, when any responsible manufacturer wishing to use it can do

so by paying a reasonable royalty." Here is a welcome acknowledg-

ment in favour of compulsory licensing. But does not any one see

that, as a general rule in manufacturing businesses, trials of things off"-

hand, as they occur, are continually wanted
;
yet without a license (a

very clumsy procedure for a mere temporary experiment) they are

unlawful % This is a formidable obstruction in practice, surely.

" The old notion of a patent-law was that the inventor was a person

seeking to obtain a protection for himself at the expense of the public,

who should ... do all they could to procure the disclosure of the

invention upon the shortest possible term of payment by patent-right

;

or better still, by no such payment at all." Not only a very old, but

a sensible notion, this !
" A patent-law can only be desirable so long

as it is for the benefit of the community as a whole." True, most

true, again ; but the patent system which the Committee favours, like

the present system, we contend does not fulfil the condition. " No-

thing short of a person having a strong interest in developing the

invention will cause it to be taken up. ... If an invention 'were

found lying in the street, it would be for the benefit of the community
that a father should be assigned to it.' " This extract contains one of

the noxious generalisations referred to on p. ix. of volume first. It

confounds all classes of inventions. Most inventions require no special

nurjiing care. Foster-fathers in abundance offer themselves. No
doubt there are some inventions which would not be introduced

without the monopoly privilege. Few people object to the grant in

such cases ; but these are exceptional, and belong to the class in which

secrecy is an untoward excrescence. See the Evidence, and also p. ix.

of volume first.

From this great scientific body spero mdiora yet.
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Extracts from The Patent Question in 1875.

According to Mr. Coryton's Treatise on Patent Law, " on the as-

sumption that a patent confers a monopoly, it follows directly that the
subject-matter of the patent must be a material thing capable of sale, and
cannot be an improvement, principle, method, process, or system. In
other words, the subject-matter must be, as it was originally defined, a

new manufacture. A thousand evils have arisen from affixing other

than literal interpretation to the terms," etc. So, according to Heath,
" the subject of a patent ought to be vendible, otherwise it cannot be a

new manufactwre." . . .

Legislators and Governments are exposed to a temptation to regard

the people's silence as consent, and to regard the persistent cry of a few
as the voice and will of the many. In such business as this the in-

ference is wrong. This is not a subject that the people have taken into

their own hands. . . .

The Associated Chambers' Report contains a statement that " many
Germans came over to this country and took out patents, thus shutting

English manufacturers out of the market entirely." This worse than

absurdity let us hope legislation will soon remove. . . .

The following suggestion is from Mr. Brown's Popular Treatise an

tJie Patent Lav)s

:

—
In amending the law, a rule could be made whereby the Patent Office

should commence the publication of a weekly journal, say in the form

of a supplement to TJie Commissioners of Patents' Jo^irnal, and let it

be ruled that any person making improvements in machinery, manu-
factures or processes, and tcho does not care to Patent the same, should send

full particulars of the improvements to be published gratuitously in the

Patent Office Journal. This publication would not only form a useful

record of the improvement for the benefit of society, but would testify

to the merit of the invention, and fix its date beyond any chance of

future cavil or dispute on that score. This plan would not very

materially increase the expenses of the Patent Office, as the Com-
missioners, or those examiners whose duties were lightest, could, with

the help of a general editor, easily put the matter weekly into a form

suitable for publication. Some descriptions would of course be sent in

to the office in a state quite unfit for publication ; but in such cases the

editor should have full power to cut down, revise, or re-write the same

in an appropriate form. In order to simplify the duties of editor and

others, special forms could be printed and issued gratis by the Patent

Office, to all who wish to avail themselves of this method of publishing

or recording their inventions ; and these forms could be divided into

sections for the guidance of the inventor as to the kind of particulars

required. Section (1), for the name and address of the inventor; (2),

for the title of the invention
; (3), for the nature and object of the in-

vention
; (4), for the recitation of the several parts or features of
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novelty, giving references by letters or figures to an accompanying

drawing or sketch ; and (5), for a concise description of the mode of

operation. The journal, if properly conducted and freely taken advan-

tage of by the community, would become a thorough " Repertory of

un-Patented Inventions," and indeed it might appropriately bear that

title ; it would also be a useful record of progress, and a most sub-

stantial auxiliary to the system of preliminary examination as to the

novelty of those inventions sought to be Patented. Further, if this

journal could be as ably conducted as are our leading scientific and
technical journals, it might become a question worthy of serious con-

sideration whether publication of an invention therein might not be as

meritorious and as useful to those who appreciate such publicity as

would the Patenting of the same. These journals, as well as our

reviews and newspaper press, are now become valuable repertories of

all those improvements in art and industry which affect the progress

of society ; but independent journals cannot be expected to open their

pages for the reception of those secondary or untested schemes which

are daily devised by qxmsi inventors or mere hobbyists—the Official

Journal is the best medium for these ; and there is no reason why a

few mad-schemes should not be quite as much entitled to publicity in

that way, as are many such schemes which are published in the form of

Blue Books, and bearing the dignified name of " Patented." Some of

these apparently wild schemes may, no doubt, suggest ideas to more
practical minds, and be thus utilised for the benefit of society. . . .

Observe what Sir David Brewster once said with reference to frivolous

Patents :
—

" They contain ideas which suggest others more useful and
practical ; and what is a simple and amusing experiment in one age

becomes a great invention in another." It would be a hopeless task to

attempt to separate the wheat from the chaff as it were, but no system

devisable can be wholly free from imperfections. Again, we cannot

expect our legislators to frame laws which shall compel inventors either

to publish or Patent their improvements ; but in order to avoid many
grievances, and to remedy many imperfections of our Patent Law for

the general good of society, inventors might be persuaded that it is not

only advantageous to themselves and others, but is a positive duty, to

record and fix the authorship and date of their own inventions ; either

by Patenting those of which they wish to retain the sole benefit and
monopoly to the e^tclusion of others ; or, by publishing those of which

they simply wish to retain the honour or merit. . . . Surely it would
be as much or more to their advantage to record the fact that they

have made a particular improvement in the arts or manufactures,

especially when they are provided ^vith the means of doing so gratis ;

and if it were understood that if they failed to take advantage of such

a simple method of recording their inventions, any subsequent plea on
their part of prior use, as against a Patentee, would lose much of its

force, we are of opinion that few would fail to observe the simple pre-

caution of protecting themselves against such a contingency. . . . Let

it be clearly understood that any person working out a process secret-

ively has no light to claim exemption from royalties in the event of

any subsequent inventor discovering and Patenting the same process

;
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and that they have by their secret working forfeited their right to in-

terfere with the development of the Patented process. This would be
no injustice to the public, because, a person working out a process

secretively, is considering only his own individual interests, and is

keeping knowledge locked up which might be useful as well as pro-

fitable to the community. . . .

If patents are continued, should we not try to mingle with the

pecuniary and somewhat mercenary motive, or at least make more
prominent and more potent, other and nobler mainsprings of action,

including a conscious sense that there is rendered to the public a com-
pensating and real service ] . . .

To be a patentee should be in all cases honourable. It should mark
a man as ingenious and in some degree a benefactor. This would be

very agreeable to the feelings of well-constituted persons, and, besides,

it would, for business ends, be a good recommendation. Further, I

make bold to say, that there are thousands of clever people, inventors,

who don't need money, or would rather not have it in the way
which alone is now open, who would specify inventions, and exhibit

them in operation, much to the benefit of their fellows, for the Tight-

ness, or the pleasure, or the credit of the thing, if there were but

means and encouragement afforded. But at present all that is held out

is the dull monotony of selfish monopoly, a miserable stagnant low level,

which represses and deadens high and pure aims and aspirations. . . .

The State, in sheer thoughtlessness as I believe, in no case offers a

medal nor honourable mention, nor any money prize (A). More than

that, there is not even a record-office where new inventions can

be registered as a gift to the nation, or fresh and pregnant ideas can be

deposited, to be hatched or germinate under the fostering influences

which the constitution of nature has provided, but which our present

mean uniformity and repelling conditions keep from coming into play

and force. My conviction is, that the nation loses many happy

thoughts, from want of proper encouragement and receptiveness, many
practical hints and valuable experiences that would be got for a national

" thank ye."

There is another reason why facilities for registering inventions

should be opened. It has been given in evidence, that of the inventions

for which patents are granted, a considerable portion are applied for

merely to prevent other persons engaged in the same business as the

applicants from exercising the stupidly conceded legal power of oust-

ing the original inventor, who does not patent, from enjoying what he

has a better right to.

To show another like injurious effect of our present manner of

dealing with inventors : when an invention is patented, the reward

being monopoly, a stop is put to improvement, except at the hands of

persons who will take patents—a course from which many shrink, and

I don't at all wonder they do. If we substituted for monopoly a

sensible system of grants in money, thus preserving a pecuniary

stimulus to publish inventions, I predict that almost every new machine

or process would be studied, scrutinised, and subjected to such an

amount of diversified and intelligent thought, that in the course of a
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few weeks after it is specified, that is, in the infancy of the novelty, and
therefore at the most desirable time, already it would be greatly pre-

fectionated. At present it practically is nobody's part but the patentee's

(except, indeed, that of a sort of undesirable parasites and hangers-on)

to perfectionate, and this he does but very rarely and indifferently,

for he has already incor|)orated his best ideas, and has scant inducement

to seek other ones. It is to independent minds and diversified or

fresh experience we must look for such agglomerations of improvements,

as I have just held out as one among the several benefits the nation

would derive from a radical and broad reform of our manner of dealing

with inventions. Every one familiar with j^atents knows that when any

striking noA^elty in the way of mechanism or material is introduced,

there immediately follow and cluster round it a host of minor ones,

ameliorations and adaptations, many of them serviceable enough in their

way, but rendered by patenting practically unavailable. It is grievous

that not unfrequently it is the comparatively undeserving among these

that carry off the principal part of the profit of the major invention to

which they are but subsidiary.

As we have said, a patent is a concession of monopoly of the exclusive

right to make, or use, or vend an invention.

I believe that originally an invention meant an article or commodity
made according to the description given in the patent. But the law

has expanded or twisted the meaning, so that now processes by which
articles or commodities are made, and operations by which things are

done can be patented. The result is a very awkward change. As
long as a patent could only refer to and cover a novelty of the kind

contemplated, trade was little interfered with, as nobody was already a

maker or user of the novelty ; the utmost harm, if any, that could be

done by the monopoly was that the price might, and probably would,

be dearer than it would be in the natural course of free trade and free

manufacture. But when processes and operations became the subject

of patents, which, I must confess, was at a very early period—I don't

say whether warrantably or unwarrantably—existing manufacturing

businesses were interfered with, and that grievously. The patentee

and the manufacturers whom he licensed had an imi)ortant and in-

vidious, but also injurious, advantage over the other houses engaged

in the trade affected. . . ,

Mr. Bramwell, C.E., contended that such a case as I am going to

mention, suggested by himself, should be one of these exceptions.

Suppose, said this gentleman, a process is invented for utilising some
waste stuff, it would not do to compel licensing of all applicants, if the

quantity were limited, because—what think ye of this 1—the price of

the refuse would rise, and the profit of the patentee would thereby be

diminished. The meaning of which is—put the owners of the refuse

into the power of the inventor—let them have none of the benefit of

competition, or, at any rate, let the lion's share of the now discovered

value of the article be by force of law secured, not to the owners, but

the person who first knows how to turn it to account. I deliberately

say this—which is the present law, you know—is substantially State

intervention to injure subjects whom the law ought to protect. Any
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of you would scorn the man who saw his neighbour's property accident-

ally running to waste down the sewer and would not tell him of it except
pn the promise of money or a share % Is the difference between the

conduct of the scoundrel wiio goes to the sufferer and tries to extort

money as a consideration for showing him where he is ignorantly

sustaining loss by such waste, and that of the respectable and ingenious

gentleman who has devised or hit upon a mode of utilising a product

voluntarily run to waste through chemical ignorance, so marked and
substantial as to njake the one highly reprehensible and the other

worthy of generous State favour ? Yet something of the sort is in the

essence of a great many patents. . . .

Allow me to carry you back to the times when a patent-law was
first passed for England. These were times when commerce and
manufactures were but little developed. The field was, so to speak,

clear. The intrusion of a monopoly that introduced a new business,

or even a new process in an existing manufacture, was therefore pretty

nearly all gain and no hann. (I would like to ask how many patents

now introduce new businesses, new articles !) The population was
small, the consumers or users of inventions were few, and these not

generally rich or in any case extensive. There was little or no export-

ing. It was therefore possible for the patentee to supply—through

working his patent alone or by means of a single company—the utmost

demand. The minimum of inconvenience or disadvantage accrued to

individuals by concessions of monopoly, and the profit to be obtained

was not, in the most favourable circumstances, exorbitantly dispro-

portionate to the end which the public may presumably have had in

view. It was, speaking generally, the profit made in a single estabhsh-

ment. There being few businesses and places of business, no difficulty

existed to ascertain whether the manufacture to be patented was novel.

But mark a contrast. The population of England has multiplied, I

know not how many fold. The wealth and means of the people have

increased in a still higher ratio. Industrial establishments of ^ycvy

possible kind are innumerable. Export trade is now vast. Scotland

and Ireland are added to England. The home field is therefore much
enlarged. (I say the home field, because a few years ago the West

Indians, who previously were subjected to English patents for their

sugar and rum, contrived to get themselves free of the burden, which

they left to be borne by the rival industries of the mother countr5\)

It is no longer possible for any individual or company, save in most

exceptional and rare instances, to supply the whole demand for any

new article.

Licensing is therefore the practice, a thing, as I suspect, not con-

ceived of by the Parliament that originated the patent system, and the

gains therefore of a successful patent are enormous. Although it were

possible to restrict the granting of patents to new manufactures, in

the original sense of the word, there is obviously such a stupendous

magnitude of operations, and so large are the resulting burdens on the

public, or profit to individuals, that in its duty to the people even the

Parliament which passed the famous Statute of Monopolies, which is

the origin and charter of the patent system, would, if called on to
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legislate in present circumstances, have shrunk from applying it as

preposterous.

There were not at that time any of the heterodox doctrines that are

now openly propounded as to an inherent right of property belonging

to an inventor in his invention. A patent was viewed by the courts of

law as an intrusion in tlie public domain, that required to be narrowly

interpreted and jealously watched for the public's sake, and, for that

reason perhaps, the cost of a patent was made and kept heav)\ All

appears to have gone on the principle that the fewer grants of such

exclusive privileges the better—that patenting of petty inventions

should be discouraged, and the favour and protection of the State be

reserved for great ones. It was probably little desired, or thought of,

to introduce and cherish a power, and still less a " system," that could

hamper manufiicturing establishments that already existed by exposing

them to interference, or hindering them from recourse to every possible

economy or application of science.

But let us proceed to state the now actual state of affairs developed

by the Act of 1852. To its effect attention should be given, and par-

ticularly to the increased number of patents consequent on the reduction

of the cost. In 1650 not one patent was granted in England. Half

a century after there were 2. In 1750, 7. By 1800 these were still

under 100. In Scotland 13 patents were granted in 1800; in 1850,

227. Now I think the yearly crop is above 3000.

As a natural consequence of the multiplication, a much larger number
of persons are engaged in the business of patent agency. This has

been followed by much more skill in the " exploiting " of patents and
inventions, and, if I am not mistaken, that skill and organisation have

been accora})anied with enlarged pretensions. More patents have to

be paid for by manufacturers, and at a higher ratio of charge for each

(of course comparing patents of equal merit) than was the case under

the old law.

But there is yet another and a simultaneous change of the most
momentous character—the establishment of free-trade. Britain now
opens her ports without duty to manufactures of every kind. Her
industries are even in the hoQie-market brought into competition with

all the world's. No doubt she had a start in the race, which has

enabled her to make progress hitherto notwithstanding. But her

advantages and points of superiority are continually becoming fewer

in number and less in degree. Let me s})ecify some of these. Coals

are dearer than they used to be. Labour is dearer and more uncertain,

and its quality has retrogaded, I fear. Other nations are making rapid

strides towards our j^erfection and styles. They have got our

mechanism, and our people as foremen and auxiliaries. New channels,

the work of time, are forming. Their manufiictures can readily be

brought to our ports—thanks to the extension of railways and steam

navigation. They or their agents dwell among us, and communicate

with home instantaneously by telegraph. Their ability to contend

with us in our own markets still more leads them to hope to

oust us in the markets of foreign countries, especially their own
countries.
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1

What does our lauded patent system for them 1 On the one hand
it procures and publishes for their direction as for ours every s])ecified

invention. On the other hand it throws upon our manufacturers the

burden of royalties which, of course, are nothing less than some-
what arbitrary and often oppressive taxes—a sort of private excise

duties.

If protective duties had remained in operation, this self-inflicted

diiferential treatment adverse to ourselves would have been of compara-
tively little moment, or if all countries of Europe and America were
under one and the same patent-system. But the actual case is far other-

wise. Our ports are entirely open, and no questions asked as to the

payment of patent royalties in the countries whence goods come. How
could there be cognisance of such distinctions, I ask, although this was
mooted at Ghent by a member of the Liverpool Financial Association 1

Holland has cea.sed to burden itself with a patent-system. Switzerland

scarcely ever had one. Prussia, shrewd and progressive Prussia, has

about as good as none. She has granted on the average of the last

five years, only fifty-five a year (B). Even in those other countries

where patent-systems are in existence the state of matters is not favour-

able to us; for how few patents are taken out in them, and what
assurance have we that the royalties will be as high as in Britain %

Besides, abi-oad there are provisions, unknown to our law and practice,

for cancelling any particular patent as soon as in other countries it

has run its course or lapses, or if it has not within two years been

worked.

Mitigations of this anomalous state of affairs are alleged. First, we
are told that, so far as regards competition for the supply of our own
country, our industries possess the advantage of having less or no

freiglit to pay. This is in many cases not a fact. An Edinburgh

furniture workshop has to pay a heavier carriage to London than some

of the foreign ones. Take sugars. The distance to some parts of

England is greater from Leith than from Holland, and of course Leith

is much further from Denmark, whither much Leith sugar is shipped,

than is Holland, which lies contiguous to her.

Mention of this trade to Denmark, as actually existing in spite of

patent-laws, suggests that I should ask you to bear in mind that the

apprehended injury does not emerge into practical effect until some

invention or inventions be made which give superior advantages to our

rivals by creating the disparity of burdens.

Again, we are told that it is not the interest of patentees to charge

too much ; that there is no fear they will be so foolish as to destroy the

goose that lays the eggs of gold. Fond confidence ! Would it were

so. The fiict is that it is quite customary for districts of the country

to be parcelled out and the monopoly cut up into sections, wliich are

handed over to be farmed or worked by other persons, over whom
the holder of the patent has not control. Besides, there are mighty

differences of opinion as to what is a burden that can be borne. I have

known of excessive demands. To aggravate matters, there may be

several inventions to pay for at one time, each in the estimation of its
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patentee worth more, or more indispensable, than the others, and there-

fore entitled to be recompensed most highly.

To show how even men of intelligence view the exactions of

patentees, Mr. Bramwell, of whom I have spoken, told the Society of

Arts that Mr. Bessemer's royalties were " a small percentage." Well,

what were these] They ranged from £1, 5s. 6d. to £2 per ton.

How very many per cents, was that % What sort of rivalry is it that

can stand its ground permanently if so weighted % I have in my eye

a very important trade, the output of which would be indefinitely in-

creased if even one per cemt. were assured its conductors on each ton

of goods.

Here we require to consider the vast change that has taken place in

the manner of carrying on trade. In place of slow operations, long

credits, and small sales, the new and irreversible system is to work on

the great scale, and go on producing and selling, however small the

margin, if it leaves any hope of profit at all.

I will now quote a ease by way of illustrating my present point.

Mr. E. H. Carbutt, of the Vulcan Ironworks, Bradford, writes, a few

days ago, as follows to a London trade-journal :—His firm, he says,

" were successful in obtaining a good trade with Germany, and at first

everything went well; but there being no patent laws of any con-

sequence in Prussia, we found that, after some little time one of the

German engineering firms began making these blowers. . . . Our trade

in Germany is nearly gone."

This single case is surely sufficient to justify the following enuncia-

tion given forth a quarter of a century ago by the Liverpool Chamber
of Commerce :

—

" We should oppose . . . any procedure ... by which jiroducers

in this country, or the colonies, might be subject to restrictions and
burdens greater than those to which parties engaged in the same
occupation in a foreign country would be subject, as it must be evident

that, if we are to act on free trade principles, exposed to equal com-

petition with foreigners, it is essential to avoid burdening our country

with unequal charges for patent rights; and we should recommend
that there be a competent power to limit and regulate the charges for

patent rights." Without such rectification, the Economist was well

entitled to say that patents confer " privileges which are >vrongs to the

community. . . . The demand to have them is as completely and

pecuniarily selfish as anything ever put forward under the mask of

patriotism."

To further prove that my fears are not imaginary, let me quote a

few words from the speech of Mr. Bernhard Sarauelson, M.P., chairman

of the last Parliament's Committee oa Patents, at the Society of Arts

Conference :

—

" In Switzerland a dozen different inventions might be combined in

one machine, while here every maker had to go on his own hook, the

result being that better and more complete spinning machines could be

obtained in Switzerland than in England owing to the obstruction of

patentees."
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But our own country is not the only one that has thus suffered.

The Avenir Commercial tells us, under this title, " The Results of a Bad
Law," that the existence of a patent kept the price of aniline up to

£40, while out of France it could be purchased for £12, and the con-

sequence was the founding of manufactures abroad, and " a general

expatriation like the one that followed the revocation of the Edict of

Nantes."

I am indebted to Mr. Muspratt for information regarding a frightful

disadvantage from which his extremely important trade was delivered

only by a patent affecting it missing its attempted applicability ; other-

wise a private company would have had the monopoly of the supply

of sulphur ore, which is consumed to the extent of 500,000 tons a year.

With such actual exemplifications and. authoritative warnings of the

inevitable tendency of our patent royalties before you, are you prepared

to accept and let pass unchallenged the cool observation by Mr.

Bramwell, that " isolated cases of this kind can be found, but they

must be left unremedied, the evil being irremediable" 1 In making

such an acknowledgment should he not have avowed desire to seek and

find a rectification or prevention of such flagrant wrongs ? . . .

It has been often shown that the amount of money netted by means

of a patent bears no proportion to any of the several elements that

constitute an inventor's claim for a reward. These elements or grounds

are : the advantages which the public will derive from his invention

—

the improbability of its being soon made by somebody else—the cost

of time or labour or money involved in the inventing or testing or in-

troducing it—its novelty or ingenuity—its capability of being worked

in secret, and the danger of its being lost if not specified. On the

contrary, it not unfrequently happens that a comparatively unmeri-

torious invention draws more than one eminently meritorious in some

of these respects. The real ratio of remuneration is proportionate to

the number of persons who consume or want the article affected by the

pateijt, the number of persons who find it convenient to take a license,

the facility of levying royalties, etc. Surely if we are guided by reason,

or by commercial or any other principles in the matter, there would be,

at granting the patent or at some other stage, an estimation of the

merit or of the value, against which an assessed sum would be affixed,

and the rule would be that the patent drops as soon a.s this amount is

reached. Every pound beyond that which patents enable inventors to

draw from the public is lavished, and the Parliament that sanctions or

necessitates it ought in fmo c&nsdentice to be arraigned as puticeps

criminis, nay, rather as itself the agent of the extortion or waste of the

people's resources.

Another remarkable disparity. By universal admission there is no

proportion whatever between the money netted by the patentee, even

when the patent proves a remunerative one, and the price paid by the

public.

He may be netting but a trifle, while the public are burdened

immensely. Consider what are the elements that combine to constitute

this price and burden, and render it enormous—threatenings and

troubles with patentees—multifarious litigations that are not more



534 Neighbourliness in Dealings.

frequent, only because they are proverbially costly and per})lexing

—

the royalties that the users of a patented invention pay—the inferior

service rendered to the people by their suppliers and providers in so

far as in not using it they furnish an article of commerce that for the

same money might be better in quality—the endangerment of our

export trade—the transference of work to foreign parts that might be

done at home.

This last disadvantage, in so far as it occurs, is a national and in-

dustrial loss of a kind which during the last thirty years has been

strangely kept out of sight by economists and politicians, perhaps from

some unworthy apprehension that it might be construed adversely to

free trade policy. But surely we do well to look the matter fairly

and fully in the face, and trust an intelligent public that knowledge of

truth will do no evil. Let every individual among us feel this—that

when he is using a French pair of shoes, or buying a Geneva watch, he

is contributing directly to lessen the employment and gains of his

neighbours, and in so far to expatriate some of them, and indirectly to

lessen the employment and gain of a thousand others, who, in minute

rills and driblets, derive sustenance from these neighbours. Every

baker, butcher, schoolmaster, doctor, ratepayer, et hcec genera omnia,

more or less, however minutely and imperceptibly, suffer.

" True, sadly so," rejoins somebody, " but we cannot help it. The
rule is, buy where you can best and cheapest." Right, I reply, but,

nevertheless, legislation is to blame if it contributes to the dearness,

and inferiority, which, my conviction is, it does in a degree by continu-

ing bad patent-laws. What is the effect of these laws on prices is well

known. All experience tells that when patents for an article expire the

article is bought cheaper.

To return from this episode to where we left the main track. Just

reflect m the light of common prudence on what I have so briefly

brought under your consideration as the elements that make up, and
mount up, the price the nation pays for the specifying of inventions

(I say the specifying, because that truly is what we obtain for our self-

denial. In most cases the inventions would be got whether or not

specified). A sensible man, before he ascertains approximately the value

of what he is about to take, and buys a commodity, or engages a

clerk, or rents a house, asks what or how much he is to pay, unless

indeed there is a recognised fixed charge. In buying inventions—even

supposing we could fairly be said to buy them—we receive a pig in a

pock. For the positive monopoly we concede, we get, with some
moderate advantage in the meantime, at the end of fourteen years an
article of problematical value, while, as to the monopoly (and this is

the view that impresses me most) which we give in exchange, it is the

very worst substitute for money that could be handed over. It is

most precious, so precious, whether we regard its nature or its amount,
as to be beyond calculable value to the nation, yet withal of not only

uncertain but even questionable value to the inventor. So that the

bargain made for the public becomes shamefully extravagant. Can
anybody in public or private affairs suggest a parallel 1 It is a reproach

to the legislation of the nineteenth century.
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But there is yet another aspect in which the preposterousness and

folly of our patent system as a means to its end is apparent. Its

end and object is to elicit inventions and to reward inventors, by

means of money, the effect of which, of course, is proportioned to

the amount they receive. We have already seen that of the several

constituent elements that are the cost or price paid by the nation,

only one element, the royalty, can reach the patentee (of course,

except in the rare case of his licensing no one and himself working the

invention). Let me now add that only a portion, and often or gener-

ally a very small portion, of the royalty does reach him. The practice

is nowadays for the patentee to sell his invention, or to associate with

him other persons. If he sells, what he gets is, compared with what

the assignees draw, but little. If he takes the other coui-se and retains

an interest, the case is not greatly mended. I know that some plausible

defence is constructed in this way—" Be it so, but there must be experi-

menting on the great scale, and trials, as well as actual regular use, in

order to satisfy parties so that they may take licenses ; and only thus,

or most conveniently thus, are these necessary conditions fulfilled."

To which the answer is : These purchasers or associates commonly are

not manufacturers but speculators; and even if manufacturers, we

miss our mark by making them recipients of what is intended for the

inventor.

I pass from this part of the theme by remarking that surely that

system cannot be favourable to trade that theoretically, and to no

small extent actually, retards the full benefit of the invention for four-

teen years.

I leave to others the task of exposing the unfairness of the present

system towards simultaneous inventors, or inventors who, in the

natural course of business-experience, could not fail to reach the same

adaptations or applications of a mechanism or principle, and content

myself by quoting a passage that proceeds on a most unsatisfactory

theory of what a patent is and does, from Mr. Bramwell's address :

—

" Even supposing it to be the fact that there is simultaneity of inven-

tion, I do not see what argument this is for withholding the patent.

... All that the public care for is that the invention should be brought

to a working stage. . . . The giving of the patent to one man of two

does not detract from the benefit to the public." True, if we are to

continue the law as it is, unamended; but does not this defence show

that it would be better to grant no patent in such instances %

As to the fancy that it is only by granting a patent we ensure that

a new invention will be worked out and introduced, I have grave

doubts. In opposition to it, and as a general case, I believe the effect

of patenting is to limit seriously the number of people that will work

the invention out, and the number of heads and hands that will be

applied to its improvement.

I admit that there is occasionally public advantage in giving a patent.

It was so in the case of Mr. Bessemer. But such a case falls under

the exception which, with a view to special treatment, our foremost

abolitionists (so called) are wUling to allow. Not that it is at all

necessary there should be any exceptions, for who can doubt that it
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would have been possible and expedient, even in the case of Mr,

Bessemer's revolutionary invention, for the wealthy and extensive trade

concerned to subscribe a fund for experiments, and liberally recompense

that ingenious gentleman ] In such a way £50,000 would have secured

what they only partially enjoyed till lately, and enjoyed by paying

royalties of incredible magnitude—probably, if rumours are to be

depended on, totting up to a million sterling or much more. Think,

too, of the awkwardness of the position of our iron-trade—one which

it was an object of prime national concern to guard from harm—during

the last years. While ours were so burdened, Prussian iron-makers-

were paying nothing. Has this non-liability anything to do with the

stupendous growth of Mr. Krupp ?

This case is one of those adduced by Mr. Bramwell. I am inclined

to found on his other illustrative recent cases arguments against him.

What were these cases % Those of Mr, Siemens and Dr. Potts—which

let others more competent expound—the fish-joint, Giffard's injector,

and electric telegraphs, I confine myself to the three last, and remark,

as to the fish-joint, that it was simply an apjilication of a mode or

principle already known, for which Mr, Adams-—to whom the nation

is so deeply indebted for it—I daresay would have been pleased to

receive a thousand pounds reward. As to the electric telegraph, that

it could hardly fail, after what Mr, Reynolds had shown the public, to

be taken up sooner or later by the State or individuals ; and as to

Giffard's injector, that it in the same way as the fish-joint might have

been secured at the cost of a moderate but prompt and substantial con-

tribution of money ; and with respect to all three, especially the joint

and the injector, that they were not of a kind that admitted of being

worked in secret or their mode of construction being concealed, so that

there was not any danger that they would be lost to mankind even if

there had been no patent.

Still, I avow that such cases make me approve and desire the intro-

duction of facilities for money rewards or redemption, in some shape, as

on the whole ])etter than abolishing of our "paternal regard"—for whom^
That such rewards are a practicable as well as a reasonable mode of

adjusting the question at issue—how to treat inventions—is evident

from the support it has received from, among others, that most eminent

economist (and vigorous opponent of patents as " outraging liberty and

industry "), M, Chevalier ; from the report to the Continental Associa-

tion for Promoting the Social Sciences ; from Sir William Armstrong j

and from the sugar-refiners of Scotland, who petitioned for it,

Mr. John Stuart Mill wrote :

—" Or the State must put a value on the

service rendered by an inventor, and make him a pecuniary reward."

A reason why he objects to rewards is the power it would vest in the

State of deciding. My plan would vest this power, not in the State,

but in individuals unconnected with the State, of high chai'acter and
ample experience.

What, then, is that plan ? Something like this. Constitute an
Invention Board, whose province it shall be to promote invention and
control all business affecting it, including an Invention or polytechnic

Museum.
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Appoint a Chief Commissioner of Patents, with high-class assistants.

Turn the Patent Office into a receptacle of specifications.

Let blank forms of application be given thence to all who apply per-

sonally or by letter, on payment of a moderate fee.

Every specification lodged, or at least every one that comprehends
also an application for a certificate of merit, to be accompanied by a

declaration, forming part of the form, by three persons familiar with

the trade concerned, to the effect that the specified invention is believed

to be new and may be useful.

The specifier to state whether he means to claim a reward, and, if

he does claim it, whether he Avishes the adjudication to be given at

once, or after trial and proof of value in practical use.

If he prefers an immediate decision, it will be given, and, if favour-

able, published, with a specific distinguishing number and title assigned,

that title indicating the name of the inventor, so as to be available if

he wishes power to turn it to account as a personal recommendation or

a help in getting the invention into use.

If he prefers a deferred judgment, the Chief Commissioner must

arrange that the invention is seen in operation and certified by com-

petent experts to be practically useful. If their report is favourable,

the reward to be ampler than if given before actual habitual use.

The extent to which the public derive advantage from the invention,

and all other circumstances, to be taken into consideration in adjudica-

tion.

For a highest-class invention, which of course would not turn up

every year, a sum of £10,000 may be voted, a second-class £5000, a

third £2000, a fourth £1000, a fifth £500, a sixth £250, seventh £100,

eighth £50, and along with these, as in all worthy cases, a medal as

well as the certificate. For smaller inventions medals in gold and

silver and bronze, or their value in money along with certificates.

These moneys to be found by the Treasury out of the " accumu-

lated " funds derived from past patents, or from an annual sum voted

by Parliament; but with an understanding that if the require-

ments of the establishment exceed a certain fixed sum, say quarter of

a million, in any year, the larger sums shall be subject to diminution,

or part of the payment may be postponed.

It might also be left optional to tlie Board to concede to any inven-

tor, on reasons shown and sifted, the exclusive use of his invention for

such short period as would give him a start as a manufacturer in the

race of competition, and in rare cases and after due advertisement,

where otherwise nobody might be at the time likely to venture on

bringing the invention into trial on the large scale required without

this satisfaction, for a period of fourteen years.

To manufacturers who have been eminently instrumental in intro-

ducing a new trade the Board may decern some share of the due re-

ward along with the inventor.

Rival claimants may be heard.

This plan, which I submit with deference, is elastic, and I think

admits of easy modification, so as to answer the purpose.

Of course for singularly pre-eminent inventions Parliament might
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with propriety and the nation's approval vote a larger sum than the

maximum I have set down.
And Her Majesty the Queen no doubt might, especially where no

pecuniary grant is claimed and a splendid invention is presented as a

free gift to the nation, rejoice to honour such grand services to the

people with decorations or other distinctions.

I am aware that in view of the tremendous harvests lately reaped

by one or two giant patentees, even so liberal a sum as £200,000 net

will be spoken of with contempt, but, if so, it may be construed into a

good reason for adopting some better system than monopolies for

invention-rewards—proving, as it would, how excessive are some prizes

in the patent lottery. By the mass of the thinking portion of the

population, and the Chancellor of the Exchequer, £200,000 will, on

the contrary, be looked upon as excessive.

How will inventors regard it % This is best answered by another

question—How will they, especially poor and working men inventors,

fare under it compared with the present system? If better (and surely

it will be better, perhaps very much better), whether with respect to

sureness and promptness and magnitude of reward, or equitable appor-

tionment, or honourable companionship, or facility of acquisition, we
are warranted to expect it would be, when understood, a most welcome
substitution.

International arrangements—a general Patenten-Verein—it would be

difficult to negotiate on the basis of making patents co-extensive with

the area of European civilisation, without which character the object

would be attained too imperfectly. On the basis of pecuniary rewards

and honours they probably would be easily attainable, and the advan-

tage would be vast. The contribution of each of the associated

countries would not require to be very heavy. If all European

countries and the United States, along with the colonies, not to speak

of India, were to contribute on the scale I have set down for the

United Kingdom, the total net annual amount available for inventors

would be more than enough to satisfy the most gluttonous appetite,

and admit of being freely reduced at least to the extent of one-half;

for, even if there were 10,000 new inventions a year, a thing incredible

as a continued stream, it would be £200 for each, on the average of the

whole ; including the great majority of necessarily insignificant ones. . . .

What variety there is, and how different the degree of favour

with which they should be treated, and the circumstances which should

regulate the right and rate and duration of royalties !

It would be vain to attempt an analysis or catalogue of these

diversities. Any person that desires can distinguish many of them.

In one trade the margin for profits is large, and a high royalty (always

provided we could conceive that there is no foreign competition) might

be exacted. In anotlier trade the margin is notoriously small, and a

royalty of a tenth of the other's ratio might be destructive. In one

manufacture there is vigorous foreign competition ; in another there is

not. One trade is conducted on a large scale ; another on a small.

One in monster establishments ; another in little ones. One invention

is for • an insignificant improvement ; another for a very important.
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In one industry there are in force a great number of inventions that

have to be paid royalties for ; in another, few or none. In one trade

the collection of royalties and the detection of infringements is easy

and cheap ; in another difficult and costly. In some cases the royalty

must be paid, if at all, on a machine ; in others a fearful power exists

of charging a percentage on the work done by a machine or a process.

One applicant for a patent is the real inventor, another is an importer,

or mere picker-up. One is a British subject, another is a foreigner.

One inventor is poor, another rich. One a boy, another aged. One

has plenty of time to devote, another has already all his hours pre-

occupied. One lives at the extremities of the island or of the empire,

another at a focus of trade, or in the Metropolis. One trade has its

sphere of activity under ground, another above ; one on land, another

on sea. In some businesses book-keeping and accounts are habitually

kept, in others they are not. This invention has taken years to work

out ; that one is a happy inspiration. This one requires often years

to perfect, that one not a day. This invention can be made or

practised in secret, that only before all eyes. One covers the whole

breadth of a new principle, another touches minutice only. One has

for its intended area every wee shoemaker in the kingdom, another

only two or three central factories. One invention interferes with

and intrudes on trades that exist, another raises up an entirely new

one. One is nobly original or beneficent, another has neither of these

features ; one is the result of laborious trials, another is a mere happy

thought. To patent one invention may be cruel, as, for instance, if it

were a just discovered medicine to cure one of our fatal fevers, another

has no such stigma. How can you treat all these alike 1 Yet this is

what we now do. Is it fair or humane to tie up such a one as this

last instanced for a single day]

Consider too how advantageous it must be to industries and the

community to have by a system in operation—or without any system,

by simple abolition, as in Holland—deliverance from another radical

fault of the existing system, the continual and augmenting danger of

old or known inventions being patented again, along with a host of

ignorant or vicious encroachments on the public domain.

I look upon the vast amount of watchfulness required for the main-

tenance of private and general interests under the very best conceivable

amendment of the law as being superhuman. Manufacturers cannot

give their time to the task of scanning voluminous Patent Office docu-

ments, and, if they could, to whom among the isolated individuals

engaged in a trade does the task belong ? Trade-combinations capable

there are not.

How are the documents to reach persons concerned 1

I know what the assumption is. As every subject is presumed to be

acquainted with the law, with all Acts as soon as passed, so every one

is to be held to have seen and read, in the inexplorable and dark

recesses of Patent Office printings and proceedings, every new applica-

tion for or notice about a patent; the idea is absurd, but it is

acted on now, and the intention is to act on it still more boldly and

stringently. ...
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A word to patent agents. Let them consider whether they ought

not, even in the light of their own interest, to forward such a change

;

whether, in fact, their business is not likely to be enlarged by it. It

af)pears to me this profession would alter its form, but would become
more indispensable than ever,—to manufacturers and users of inven-

tions more even than to inventors.

I am aware that there is a widespread, a modern and still growing,

and very operative, prejudice in favour of inventors. That prejudice

has in it the soul of good. It is nourished by the finest impulses of

our nature—sympathy with, and wish to do justice to, what is sup-

posed to be a class now ill used as well as deserving of gratitude and
favour; and by a hazy notion that there is a ce^rtain foundation for

the pretension recently set up, that the inventor has some right of

property in his ideas, which, like all other property^ the State ought

to recognise and enforce.

In reference to the first of these impulses, it is but indifferently

founded. Inventors are by no means a class or body. They belong

to all ranks, classes, and occupations. They are the reverse of being ill-

used, and need not, nor do they, claim sympathy. If sympathy is to

be felt, let it rather be for the persons who are the victims of patenting

inventors and their assignees, towards whom patent-rights, valid or

invalid, are instruments of exasperative treatment, and whose freedom

of industry is tampered with vexatiously. . . ,

Let me refer to a statement that is often made. Our patent-laws

attract inventors who establish themselves among us. No doubt they

do. The carrion attracts the birds of prey. Grant that the inventor

does so come. We might well welcome such a stranger, when he does

establish a new business ; but there is no reason why what we do in

the way of helping on men of special gifts, as in the isolated and much-
trumpeted instances of Mr. Bessemer and Mr. Siemens, should be done

universally—with regard to all sorts of, and even the most insignificant

inventors. Plainly it would be better commercially even in such not-

able cases to get the use of their inventions free after being tried in

some other country than to come in first and be burdened for fourteen

years with royalties that drive away existing trades and disable Britain

in competing with other nations, a result which was very near happening

in the Bessemer case. . . .

A grand puzzle is, the United States, how they should so hug this

system. The only explanation that can be given is that protectionism

is so ingrained and inwrought into the American nature and tariff,

that they too readily favour the patent-monopoly as of a piece with

their other institutions, .and can let it be rampant, inasmuch as at any rate

their manufacturers are defended by heavy customs-duties from suffering

as those of a free trade country like ours could not escape doing. . . .

One is refreshed to learn that the stupendous "progress of the

German beet-root sugar production rests mainly on the circumstance

that the manufacturers have united into a society, and the members
immediately communicate to each other all the improvements dis-

covered in their factories by publishing them in the Journal of the

Society. Instead of taking advantage for themselves from the tem-
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1

porary enjoyment of a manufacturing secret, they give it in exchange

for the common advantage of the discoveries made in all the other

factories." This is given in a report, made on behalf of German
engineers, by the propatent Dr. Klostermann. But much the same is

the honourable habit of Scottish agriculturists and stock-rearers. How
encouraging are both examples ! . . .

Some branches of industry have in time past, but quite fortuitoiisly,

enjoyed a happy immunity from oppressive patents. It would be

foolhardy to reckon on the same exemption in all time coming. If a

new and powerful fertiliser be discovered and patented, will not

farmers suffer greatly % If a new and economical motive power, how
will our shipowners stand when competing with foreigners 1 Would
they be allowed to hoist the Dutch flag and so escape % What would

have been the position of our Mid-Lothian paper-makers, if the use of

esparto had been patented, and all of them had been debarred from

employing that necessary raw material % Or even had its cost been

augmented by the imposition of a high royalty cd valorem (not paid in

all countries), as on wood pulp, a trial regarding which was occupying

the Court of Session last week ] What would have been the condition

of Greenock this day if the men of brains who, by overturning the old

methods of refining, have been principal creators of its marvellous

sugar-trade had patented their plans and, for fourteen years, allowed

nobody else to practise themi
Here let me endeavour to disabuse any minds that may have

harboured it, of the false conception that the individuals who pay

royalty, or whom patents restrain from adopting new improvements,

are the only or the chief sufferers. The burden and disadvantages

fall on the community as a whole, wherever tbere is not foreign com-

petition, for then the manufacturer can pass forward the charge for

patents on the consumers, or palm on them an inferior or a dearer

article. Where tliere is foreign competition vnt\v non-royalty-paying

rivals, it is individuals that bear the loss in the first instance, but by-

and-by trades conducted so unequally will dwindle or be transferred

to the wiser countries whicTi have not patents, and then, of course, we

lose our masters and men with all the prosperity they diffuse through

profits or wages spent among shopkeepers, house-owners, professional

men, and in every direction.

A very gloomy picture % Prevent it being realised.

You are not called on, in your care for people engaged in commerce,

to forget the interest of inventors. The interests are reconcilable.

They are nearly identical—only, our at best barely logical and now

unsuitable manner of treating their reciprocal relations must be

exchanged for something that will serve the purpose better. I have

reminded you that it has been said by high authority, that far the

most convenient and appropriate mode of rewarding inventors is by

State rewards. To that conclusion I will be glad you come. There

are, in spite of all the disparaging criticisms that have been vented

against this mode by persons who appear not to have understood the

simplicity and facility of its working, imperative reasons why, at least,

it should be fairly considered.
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I will advert to one objection only. Some have alleged that it

would be unfair to throw upon the public Exchequer the payment of

these rewards. An answer to this might be made by repudiating the

necessity of throwing them on the Exchequer. The principle might
be applied thus :—Let every patent be granted subject to redemption

at a valuation price, to be fixed and paid on the demand, accompanied

by due security, of private parties or companies engaged in the

business primarily affected, and let it continue to run its course

of fourteen years if not so redeemed. But surely dii'ect payment of

the redemption money or reward by the State is infinitely more
expedient.

With respect to the question of incidence, lay it down as a principle

that in the end it is the general public Avho suffer the disadvantages

that are inseparable from patents. At one time it may be this i^ortion

of the public, at another that, but all have their turn and their liability,

so comprehensive and penetrating is the range of patents.

Or the argument might be presented in this way :—As Sir "William

Armstrong has said (to quote no other authority), direct public rewards

will cost the country not a tenth, I would say not a fiftieth, of what
the country now has to bear indirectly and unseen. Allow that the

incidence will not be distributed in the exact proportion of the advan-

tage conferred and relief afforded, yet the portions of the public

who may find themselves relatively least favoured by the change will

be in a better position than they occupy now.

From Our Patent Laws.

Heinsed and Reprintedfrom The Noeth British Daily Mail, February 2, 1875.

By the Author of "A Popular Treatise on The Patent Laws."

\^Meviber of an eminent Patent Agency Firm.']

The supporters of that Law altogether ignore the fact that patents

obstruct the development of trade
;
yet it is well known to the

initiated that the powers invested by patents are at present almost

illimitable, and many industrious men have had the development of

their business obstructed by reason of the unwarrantable interference

and assumed rights of patentees. What can be more pernicious than

to give patentees the power of suing not only the manufacturer of

an article, but also the sellers and the users thereof? If Smith has a

patent for, say, a mincing machine, and Brown happens to make
another machine for the same purpose, and sells it to Jones the iron-

monger, who in turn sells it to Robinson the butcher, Smith can (even

although the two machines are different in their princijiles of con-

struction) drag Brown, Jones, and Robinson, jointly or separately, into

an expensive and vexatious lawsuit ; and if he fails to support his plea
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of infringement all the penalty he suffers is to pay the taxed costs of liis

opponent. This fact, being generally known, has a most injurious

effect upon trade, as the fear of being dragged into a lawsuit deters

many people from purchasing or using what is probably the best

machine in the market, simply because it comes second in date. Thus
trade is directed out of its natural cliannels, which causes much incon-

venience to the public by having the rate of production of certain

goods impeded, or the quality of the product unimproved for a long
period of years.

Again, it is well known that the difficulties encountered in attempt-

ing to introduce any revolutionary invention compel the inventor, in

order to compensate for his labour and outlay, to charge heavy royalties

upon his goods—hence foreign competition is encouraged. We could

at the present moment name a machine which is one of the meritorious

and revolutionary class, and which, having been patented in Britain

but not in Germany, has been manufactured in larger numbers in

Germany than in our own country; and this is clearly attributable to

the fact that the royalties which have necessarily to be charged at

home are far above the average rate of profit due to the manufacture

—hence foreigners find that the machines can be maiuifjxctured abroad

as cheaply, or sometimes cheaper than in Britain, and the royalty alone

being saved gives a handsome profit. We have further to consider

that Continental nations are now as easily accessible to Britain, or vice

versa, as England was to Scotland fifty years ago ; and those Conti-

nental neighbours, such as Holland and Switzerland, who have no
Patent Law, and Prussia who has practically none, possess great

advantages over us in the manufacture of numerous commodities,

simply by being freed from the burden of this surplus or extra-judicial

profit called royalties ; and from the Evidence of Mr. Samuelson and
others, there appears to be no question that our trade must in the end

suffer in competition with these countries, unless some radical amend-
ment of our Patent Law is introduced. . . .

We fail to see how any amendment of the law can ever prove satis-

factory, unless the principle underlying the granting of patents is

taken into consideration, and a preliminary investigation made as to

the novelti/ or nevmess of every invention sought to be patented ; as it

is obvious that conflicting patents, instead of being bona fide property

to the inventor, as patents ought to be, they simply lead the way to

litigation, which in many cases is the prelude to ruin. It is well

known that patents are daily granted for ideas and schemes which

bear not the remotest relation to new manufactures. Some of the most

frivolous and useless things that can possibly be conceived are patented

for mere trade advertising purposes ; and it is extraordinary to observe

the measure of success Avhich occasionally attends such practices. By
obtaining a monopoly for some trifling commodity, wliich respectable

traders would scorn to make or use, the monopolist can push the

veriest rubbish into the market by the sheer persistence of his puffery,

and it may be years before the public become convinced of the

imposition. The extent of newness required to support a patent being

scarcely definable also tends to encourage the patenting of the most
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trifling improvements by some, which others never think of securing

—hence, in many cases, the man whose inferior mental calibre leads

him to attach an undue importance to small things, obtains a mono-

poly for improvements which are no more his property than that of

his neighbours ; and as a rule, peace-loving subjects prefer to retrace

their steps rather than come into collision with the monopolist. . . .

As these laws at present stand, it is an open question whether the

benefits derived from them are at all adequate compensation for the

vexatious lawsuits, obstruction to trade, and injuiy to individuals

which they have caused throughout the country ; and unless British

statesmen can so remodel them as to mitigate such evils, the abolition

of the Patent Laws is simply a question of time. . . .

The Etmie cU droit International, No. 4, 1869, contains some

historical matter quite worthy of notice on the subject of Patents at

the present juncture.

" At the International Congress for Custom-house reform, held at

Brussels in 18.56, M. Akersdyck, Professor in the University of

Utrecht, declared that, after having demolished the barriers that

oppose fi'ee exchange of the products of commerce and industry, it

would be necessary to suppress the obstacles which Patents occasion

to la libertd du travail. In 1862 the International Association for the

progress of social sciences, at its Congress in Brussels, occupied itself

with a Memoir by Mr. Macfie, then President of the Liverpool

Chamber of Commerce, in which the author insisted mainly on the

obstacles that patents occasion to freedom of industry, and on the

situation of inferiority in which industrials of countries where patents

have been taken are placed in competing with their foreign rivals. . . .

" The kingdom of the Netherlands enters into the category of

European countries which dispense with patents. The others, so far

as we are aware, are Denmark, Switzerland, Mecklenburg, Turkey,

and Greece. . . .

" The Prussian Legation having addressed to the Federal Council

four questions touching the consequences to Swiss industry of absence

of patents, the Federal Council charged with the duty of replying M.
Bolley, Professor of Chemical Technology, and M. Kronauer, Professor

of Mechanical Technology, both of the Polytechnic school of Ziirich.

Their work, dated 28th November 1861, appeared in 1862. It

informs us that

—

. . .
" It is impossible to say what Swiss industry would have been,

if it had been for years subjected to patents. But this is certain

:

—it prospers, and of late years especially, it has made great advance.
" It is indubitable that many branches of industry have at their

commencement profited much by absence of patent law. Thus in

ribbons, and silks, a beginning was made by imitating foreign models.

To-day models invented in Switzerland predominate, and that greatly.

It is well known that new inventions are often kept by patents in a

state of imperfection. Suffice it to call to recollection the invention

of Crompton, and Morse's telegraphy in England ; in France, accord-

ing to M. Boutarel, the law of 1844 smote industiy with unproductive-
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ness, and, it may be added, in a certain sense, dearness. Nothing of
the kind in Switzerhmd : A multitude of examples might be cited of

rapid perfectionment resulting from free exploitation, and the moderate
price of most Swiss productions forms an element of their success. So
the industrial whom 1 will cite affirms that the French law of patents

prevents France from competing on equal terms with Switzerland.

, . . The industrial population of Switzerland where, as is known,
instruction is widely extended, possess the spirit of mechanical inven-

tion in a high degree, and free competition renders better service than
any external means in the way of securing trade improvements.

" In fine, Messieurs Bolley and Kronauer emphatically pronounce
against patents, and affirm that their conviction is shared by the great

majority of Swiss industrials. Patents, according to W. Bolley, are

demanded neither by fairness nor justice. . . . Like M. Boutarel, he
considers that patenting strikes industry with sterility, that it puts

inventions into a state of atrophj', in hindering or retarding their

progress."

These official and authoritative declarations should set at rest the

wild insinuation vented at the Society of Arts' recent conference and
well answered by Mr. Samuelson.

PROLONGATION OF PATENTS.

The gratuitous impropriety of a general elongation of the term for

which patents are granted is shown by a Parliamentary Return moved

for by the Attorney-General. It authoritatively states that, of 607

patents which reached their termination in the three: years 1876-78, for

20, = a little beyond one case in thirty, prolongation was asked, but

it was [after due formal investigation by the Privy Council] graJited

in only 1 1 instances, i.e. in less than two per cent., or one in fifty.

Taking the period of nine years, 1870-78, during which 1829 patents

expired, applications were made to prolong 49, or less than three per

cent., and prolongations were granted for 24, or = about \\ per cent.

VOL. II. 2 m



546

GERMANY.

Circular concerning a uniform Patent Law in Germany, addressed

by the Prussian Government to the different States of the

ZOLLVEREIN.

The question must be decided as to whether the grant of a patent

is to be made dependent on the result of a previous examination as to

the novelty and originality of the invention. . . . The convention

. . . between the States of the ZoUverein on the 21st September 1842

. . . stipulates that " only such objects shall be patented in each state

as are really new and original." . . . The following plea may be put

in against the principle of previous examination. . . .

Considering the immense progress made by industry in the last

twenty or thirty years, and the extensive literature created by the

same, it is even now very diflficult, if not quite impossible, to ascertain

whether an invention has not already been applied somewhere to

trades, or been described in some foreign or German publication.

This difficulty increases more and more every day, since, with the

greater development and extension of industry and literature, examiners

Avill be more exposed to overlook inventions already known before. . . .

It would be quite different were applicants to receive a certificate of

application Avithout previous examination, and to be then left to defend

their own rights against infringers. If afterwards novelty were to be

contested, the production of evidence would not rest with the Govern-

ment, since, in the case stated, two jiarties would appear, both bound
to prove their assertions, whilst the Government would have only to

decide whether a certain thing already existing was identical or not

with another for which a patent has been taken. . . . New industrial

inventions are as much the intellectual property of their authors as

scientific and artistic works, for which there exists no previous ex-

amination as to novelty. . . . The danger of extending protection to

futile inventions, by thus alloA\nng their merits to pass unchallenged,

might be easily obviated by the imposition of an appropriate tax.

Partisans of the other system, while admitting that it is difficult to

deliver a safe judgment as to the novelty of an invention, still main-

tain that the principle of previous examination ought not to be given

up on that ground. ... In the general endeavours to remove mono-
polies in trades, it appears inconsistent, to say the least of it, to

facilitate the grant of that class of monopolies, even to the extent of

not inquiring whether there exist special reasons which would counter-

balance the induf?trial disadvantages resulting therefrom. Now this is

the very object of previous examination, and therefore it is required.

Patents granted after previous examination will not only protect

inventors, but also the public, fiom illegal claims, since by such an
examination the novelty of the invention is legally recognised, for the

advantage of both parties. ... If official examiners, provided with
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all kinds of resources, find it difficult to ascertain whether this con-
dition be fulfilled, how much more difficult will it be to individuals
who have no such resources, and who are still deeply interested in

knowing whether the invention be new or not ! Every invention is to
1)ecome public property at last; but if patents are to be granted for
•very invention that is said to be new, means will therel>y be afforded

) speculation to renew a monopoly of what has become public pnj-
erty. If an examination as to novelty were to take place only in

ousequence of an opposition, many years might elapse before the
• atent were cancelled, during which time the patentee would have
i.ttered, or even deceived, the public. Patejits granted without
previous examination will miss their special object, which is to pro-
note industry and to reward real inventors; they will become an
Ml pediment for industrial development, and be made an easy lef'al

' lol in the hands of jobbers. A tax on patents will give no sufficient

protection, unless it be very high ; but high taxes will injure inventors
f small means, and, besides, would be at variance with the nature of

1 atents, which purport to be a reward of inventive genius. IIow very
w inventions can claim the title of novelty is best shown by the
mall number of applications taken into consideration by the Prussian
( ommissioners (an annual average of 11 per cent, between 1854 and
; >*56). "Whilst in countries where no previous examination takes

J
lace several thousands are taken every year, the number of patents
Planted in Prussia scarcely amounts to SO per annum. It cannot be
':iaintain(;d that the public are not injured by patents granted on mere
;4)plication, by saying that it is left to any one to show that the
invention is not new. A very considerable injury Avill be inflicted

upon others by compelling them—if they wish to apply, work, or use
Known things—to enter legal proceedings against the patentee, and to

ining in the requisite evidence. ... By a previous examination a
liigher degree of probability is attained, and more cannot be obtained
' y evidence produced in legal proceedings. If now and then a patent

'' cancelled for want of novelty, neither the authority of the Commis-
i-mers nor the confidence of the public will be lessened thereby, since

lie public are well acquainted with the difficulty of the Commissioners'

isk. Examiners will render an important service to the jtublic by
rejecting the great number of applications made through ignorance or

stupidity. . . .

The point relates to the grant of an exceptional extensive jirivilege,

which can only be justified if the required condition be fulfilled.

When revision of the Prussian patent law was proposed, the advice

of the different provincial governments, chambers of commerce, and
corporations of trade, was taken as to the continuation of the system

of previous examination. Most of them decided in favour of the same,

and against the so-called system of free application, as existing in

Austria, France, Belgium, etc. From the mere theoretical point of

view, we ourselves think that the principle of previous examination is

pi'eferable ; but as it cannot be denied that the difficulties of carrying it

out practically increase more and more with the progressive develop-

ment of industry, we are inclined to decide in favoui- of the system of



548 Patent Laiv of

free application—an inclination in which we shall be strengthened if

it be found that the limitations of patent-right can be uniformly

extended to the industry of a large territory. . . .

Berlin, 3d March 1857.

(Signed) Manteuffel, Minister for Foreign Affairs.

NEW GERMAN PATENT LAW.

The compiler has been favoured by the Patent Office with numbers

of The, Commissioners' Journal that contain full information regarding

the above. He subjoins extracts. He has italicised a few words

which seem to show that the danger adverted to on pp. 187 and 19]

is provided against in that Empire's seas and rivers. In other respects

disappointment must be felt, along Avith apprehension of ill conse-

quences from a retrograde policy which seems to pervade the new
legislation.

GERMAN E ]\I P I R E.

\st July 1877.

First Section.

1. Patents are granted for new inventions which may be turned to

account in trade. . . .

2. No invention is to be considered as new if, at the time of the

application made according to the provisions of the present law, it has

already been described in publications or been publicly worked in

Germany, so as to admit of the use thereof by other competent

persons. ...
4. The operation of a patent is to restrain other persons from

manufacturing, trading in, or offering for sale the object of the inven-

tion, without the permission of the patentee.

Whenever the object of the invention is a process, a machine, or

any other working apparatus, a tool or any other implement, the

operation of a patent is, moreover, to restrain others from employing

the process or the object of the invention without the permission of

the patentee.

5. The patent has no effect against those who at the time of the

application of the patentee had already employed the invention at

liome, or made the required arrangements for working the sjime.

Furthermore, patents are ineffectual whenever the Chancellor of the

Empire thinks proper to employ the invention for the army, the navy,

or otherwise for the public welfare. In such cases, however, the

patentee can claim a proper compen.sation from the Empire or the

State which proposed the limitation of the patent in its own interest,

such compensation to be settled by mutual agreement or by judicial

proceeding.
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Patents do not affect apparatus in ships, locomotives, railway-
carriages, and other means of transport, xchose sojotirn in the country is

mill/ temjyorary. . . .

7. The duration of a patent is fifteen years, begiiuiing with the day
following the application for the patent. Should the invention relate

to an improvement of another invention patented by the patentee, the
latter can apply for a patent of addition, which terminates with the
original patent.

8. A fee of 30 marks is due at the delivery of a patent.

With the exception of patents of addition (§ 7), patents at the
beginning of the second and each following year are subject to a fee

amounting to 50 marks the first term, and increasing by 50 marks
each folloAving year.

Patentees giving evidence of necessitous circumstances can be
released from the payment of the fees for the first and second year
up to the third year

; and in case of extinction of the patent in the

third year, such fees may be entirely remitted.

9. A patent becomes extinct whenever the patentee gives it up, or

whenever the fees are not paid within three months, at the latest,

after having become due.

10. Patents are liable to be annulled whenever it is found

—

(1.) That the invention Avas not patentable according to §§ 1 and 2
;

(2.) That the essential part of the application was taken from the

descriptions, drawings, models, implements, apparatus, or

process adopted by another person without his consent.

11. At the expiration of three years patents will be cancelled—
(1.) Whenever the patentee omits to work his invention in Germany

to an adequate extent, or whenever he omits to do all that is

required for securing such working.

(2.) AVhenever, in case of licenses being required for tlie pul)lic

interest, the patentee should be unwilling to grant such

licenses for an adequate compensation and against good
security.

1 2. Persons not residing in Germany can only apply for a patent,

and claim the rights resulting therefrom, by appointing a proxy in

Germany. The latter is empowered to act in all the proceedings pre-

scri1)ed by the present law, and in all civil law cases concerning the

patent. . . .

Second Section,

13. . . . The Patent Office is situate in Berlin. It consists of at

least three permanent members, with a president, and of non-per-

manent members. These members are appointed by the Emperor,

the other officials by the Imperial Chancellor. The appointment of

the permanent members takes place by nomination of the Federal

Council, such appointment being for life, unless the memberected el

holds another appointment in the Government service, in which case

the appointment terminates with the latter. The appointment of the

non-permanent members extends to five years. Three at least of the

permanent members must be qualified for a judgeship or for the
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higher Government service ; the non-permanent commissioners must
be expert in a certain branch of industry. . . .

14. The Patent Office consists of several sections. Such sections

are formed beforehand for one year at least. A member may belong

to different sections.

A quorum of three members in these sections, among whom there

must be two non-permanent members, is required for the grant of a

patent.

A special section is formed to determine annulments and canceHa-

tions of patents. Such decisions are made by two members, including

the president, qualified for a judgeship or higher administrative

service, and three other members. For other decisions three members
form a quorum. . . .

There shall lie appeals against the decisions of the Patent Office.

16, Appeals against the decision of a section of the Patent Office

shall be heard by another section or by several sections conjointly.

No member who has taken part in the preceding decision shall be

entitled to vote in appeal cases. . . .

18. At the request of tribunals, the Patent Office is bound to give

an opinion on patent matters. Otherwise it is not entitled, without

the consent of the Imperial Chancellor, to form resolutions or give an

opinion beyond its official sphere of business.

19. The Patent Office keeps a record of the subject and duration of

patents granted, together with the name and address of the pateptees

and their proxies, if any, at the time of application. . . .

The Patent Office publishes the specifications and drawings, as far

as their inspection is open to the public, by abridgments in an official

journal. . . .

Third Section.

24. At the expiration of eight weeks from the day of publication

(par. 23) the Patent Office will determine the grant of the patent.

Until that time the grant of the patent may be opposed at the Patent

Office. The opposition must be made in writing, and the reasons

therefor must be given. It can only be foimded on the assertion that

the invention is not new, or that the supposition of par. 3 is applicable.

Previous to the determination, the Patent Office may summon and

hear the interested parties, ol)tain the opinion of special experts, and

take other steps for the elucidation of the matter.

25. Applicants may prefer a complaint against the decision of

refusal, and applicants as well as opponents may do so likewise against

the decision bearing on the grant of the patent within four weeks

from the date of delivery. . . .

W^itnesses and experts who will not appear, or refuse to give evi-

<lence, or to confirm it by oath, are liable to be fined or punished, on

api)lication, by a court of justice ; and the appearance of an uncomply-

ing witness may be also enforced by warrant.

32. The decisions of the Patent Office may be ajipealed against.

The appeal is to be lodged at the Supreme Imperial Tribunal of

Commerce. . , .
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34:. Persons who deliberately work an invention contrary to the

provisions of pars. 4 and 5 are liable to a fine of 5000 marks at most,

or to imprisonment for one year at most, besides damages to the

injured party. . . .

35. In criminal cases the injured party is entitled to publish the

sentence at the cost of the condemned party. The way of publication,

and the term allowed for it, is to be determined in the sentonce.

36. In lieu of damages, as due according to the present law, the

injured party may, besides the penalty, demand an amercement of

10,000 marks at most, to be paid by the condemned parties jointly

and severally.

Such amercements exclude all further claims to damages. . . .

38. The term of prescription for complaints for infringement is

three years, with respect to every single act on which the complaint

rests.

39. The claim to damages and amount thereof shall be determined

freely by the tribunal, with due consideration of all the circumstances.

40. Fines of 150 marks at most, or a term of imprisonment, are

inflicted

—

1. On such persons as mark articles or their covers so as to induce

others to believe that the articles are patented
;

2. On those who, in public advertisements, on sign-boards, on

trade cards, or by similar notices, use a sign which might

induce others to believe that the articles mentioned therein

are patented. ...

Ordinance concerning the Organisation, Procedure, and Manage-

ment of the Patent Office, dated 18th June 1877.

§ 1. The Patent Office shall consist of seven Sections.

The respective competency shall be as follows :

—

Sections I. and II. shall determine all applications for patents

relating exclusively to mechanics (mechanische Technik). Sections

III. and IV. shall determine all applications for patents relating

exclusively to chemistry (chemische Technik). Sections V. and VI.

shall determine all applications for patents relating both to chemistry

and mechanics, and also all other applications for patents. Section

VII. shall determine all proceedings relating to the voidanco and

revocation of patents.

§ 4. . , . Sections I. and II. must contain at least five non-per-

manent members each ; Sections III. and IV. at least three each
;

Sections V. and VI. at least four each, and Section VII. at least six.

Sections V. and VI. sliall each comprise at least one member taken

from each of the first four sections. Among the members of Section

VII. there must be at least one taken from each of the first six sections.

Each section must contain one permanent member at least ; Section

VII., moreover, must include the President of the Patent Office.

§ 5. The sections shall be fonned by the President of the Patent

Office, who designates the members of each section for the term of one

year or for a longer term. ...
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§ 7. ... The assistance of experts (Patent Law, § 14, 5) shall be
determined by the sections. . . .

§ 12. Witnesses and experts shall be indemnified for loss of time
and expenses incurred, according to the provision for civil law cases

in usage at the places of their abodes ; experts, moreover, shall receive

a compensation for their trouble. . . .

The following distinctive mark for patent articles is recommended
to patentees •

—

Deutsches Reich Patent,

or

D. R. P.

;

in both cases adding the date of patent.

The above mark might be affixed on the patent articles themselves,

or, if not feasible, on their covers.

Berlin, 9th Oct. 1877.

The President of the Imperial Patent Office, Jacobi.

The specifications of the German patents [Patentschriften] are

published by the Konigliche Staatsdruckerei, Berlin, S.W., Oranien-

strasse, 94, and may be ordered by post, subject to the following

conditions :— 1st, By subscribing for special classes, at the rate of

50 pfennig (6d.) per number, Avith a remittance of 20 marks (£1).

^d, By subscribing for 20 copies of a particular specification, with a

remittance of 10 marks (10s.), the order thereof to be made within a

fortnight after the publication of the grant of the patent. 3d, Single

numbers, if still in stock, to be had at the rate of Is. each. Forms for

subscriptions may be had gratis at the above address.

The general classification is as follows:—(1.) Treatment of ores,

minerals, fuel. . . . (89.) Sugar and starch.

PROPOSED PATENT LAW FOR GERMANY.

From the Journal of the Society of Arts, 3Iarch 30, 1877.

The Imperial Government has already given unity to the currency,

the bank, the post-office, and to the commercial, civil, and penal laws,

and is now intent on producing a patent law for the Empire. This

being announced, a Commission was formed of twenty-four or twenty-

five persons, including professors, manufacturers, directors of schools of

commerce, and industrial museums, and even the chief of a patent

agency. This association began its work in August last. The results

of its inquiry wei-e made known to the Imperial Chancellor, who
caused a draft bill to be drawn, and sent to each State of the Empire
for consideration. This is further made known to the public through

the papers, and is being discussed with interest. This project con-

tains some points well deserving of consideration.
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As in Prussia at present, so in all Germany, applications for letters-

patent are to be submitted to examination, and the novelty of any
claim is thus referred to in clause 3 :

—
" An invention is not new

when it has been clearly described in any other than an official publi-

cation of patents granted in foreign countries, or if it have already

been sufficiently practised in Germany to have been copied or

imitated." . . .

The new project fixes the duration of a patent at 15 years as in

France and some other countries. The fees are made progressive, as

in Belgium, the amounts being 30 marks for the first year, 50 for the

second, 100 for the third, and so on increasing annually 50 marks,

till the sum reaches 700—making a total of 3480 marks, or in round

numbers, £170. No fees to be charged as additions to a patented

invention. In case of the non-payment of an annual fee the patent is

forfeited, but three months' grace is allowed.

In the case of an invention being obtained by fraud, or in case of a

stranger not having a representative in Germany, the patent is for-

feited ; it may also be forfeited if the patentee refuse to allow it to be

used in Germany on similar terms to those accepted in any other

country, or, if he do not himself work it. The Chancellor attaches

much importance to these provisions, more perhaps than will be gene-

rally accorded to them.

The most remarkable novelty in the plan is the establishment of a

Patent Court {Pate,nthof), which is (anpowered to confer and withdraw

patents, at once an administrative office and a tribunal. It is to sit at

Berlin, and to be composed of three jurisconsults, one of whom will

preside over the sittings, and of a certain number of specialists (en-

gineers, chemists, mechanicians, and others), divided into committees.

Experts may also be asked to take part in the proceedings of the

Court, but not to vote. No patent is to be annulled without the

presence of two of the jurisconsults. This Court is also to be a Court

of Appeal, but the final decision rests with the Supreme Tribunal of

Commerce of Leipzig.

When a patent is alloAvcd, the name of the inventor is to be

announced in the official journal, and the |)rotection is accorded from

that moment. From the day of publication, however, the claim under-

goes public inquiry for eight weeks ; all the documents are open to

investigation, and any one may enter opposition in writing, accom-

panied by a fee of twenty marks. A curious arrangement comes in

here, if the applicant persist, in spite of the Court's declaration that

the invention is not new
;
publication and inquiry proceed as if the

application were acceded to, but the inventor is not protected. . . .

If the Court be convinced that the applicant has not the means of

paying the fees, it may give him credit for three years.

The Court is endowed also with the power of taking the initiative

by declaring a patent void, but the patentee must have a month's

notice and may oppose the motion.

Cases of infringement are left to the Civil Courts, which may ask

the advice of the Patent Court in any case, just as it would take the

evidence of an expert. The penalties are limited by a maximum fine
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of 5000 marks, or six mouths' imprisonment, and damages ; or the

damages may, on the application of the complainant, be commuted to

a fine, payable to him, of 10,000 marks, in which case all the de-

fendants would be liable individually and collectively. The fees

proposed to be charged are . . . nearly three times as heavy as those

charged in France, and about six times those of Belgium. . . . Germany
is a poor country, and fees which are considered high here appear

exorbitant there.

Extracts from The Interest of Scotland considered with regard

TO its Police in imploying of the Poor, its Agriculture,

its Trade, its Manufactures, and Fisheries. 1733.

The Parliament of Ireland give great funds for the improvement of

their linen-manufacture, no defect is sooner discovered, that can be

supplied by encouragement, than it is done. The Trustees in Ireland

gave, at one time, 10,000 check-reels, which were all made, and sent

and distributed to the spinners in different places of the country, at the

public charge ; they also at several times have made great numbers of

good looms, completely mounted, of the best kind, and give them gratis

to the best weavers. They are likewise careful to remove, by publick

laws, every thing that has the least appearance of a discouragement to

the linen-trade. They, by Act of Parliament, exempted linen cloth

of every kind from the payment of all petty Customs, or small

Duties that were in use to be paid upon it at weekly markets and

country fairs. . . . Those petty Duties are a part of the revenue of those

boroughs and towns where linen cloth and linen yarn are sold at

weekly markets and fairs ; and a very small part of the revenue they

are, for the collecting of them costs very near as much as they yield. . . .

Rules for the government of tlio Work-house. All the Ijoys that

remain in it at eleven or twelve years of age should then be put on a

loom, and taught to weave plain linen, and be there kept constantly

at work till tliey are twenty-five or twenty-six years of age, and the

girls kept constantly employed in spinning, until they are taken out

for servants. . . .

Every burgh, every city, every state, at least every free state that

is governed by laws, and has its Police regulated by right reason, and
the just and true rules and maxims of its political interest, will take

all imaginable care to encourage strangers to settle amongst them,

especially traders, artificers and tradesmen, who are the chief wealth

and strength of every country. All guilds, exemptions, seclusive

privileges, and monopolies in any particular trade, business or pro-

fession, and every other bar that proves a hindrance, or the least

discouragement to such to live amongst them, is no sooner discovered,

than by publick authority it is removed. . . . The industrious will

always go where industry is most encouraged, and where he may carry
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on his business with the greatest freedom, without any restraint or

incumbrance ; but where a heavy sum must be paid in the threshold

for freedom to work, and the liberty of being a profitable member to

the community, there industry cannot enter, nor wealtli resides . . .

They know, from experience, the nnfree trade, as it is, and ever

will be managed, can yield them but small relief; but if the trade

and the freedom of handicraft imployments was laid open, as the

African trade was, the Royal Boroughs would reap as great benefit by
the one as the nation in general gains by the other. Many of those

unfree traders, Avho are now dispcrst thro' the country, would come

and reside in burghs, where they could carry on their business to

greater advantage ; the best tradesmen, the most ingenious artificers,

mechanicks, and manufacturers would, in like manner, settle in the

great towns. . . .

How unlike is it to freedom and liberty, that a trader in a Royal

Burgh cannot imploy a tradesman in the country, who, by his superior

industry and diligence, can work cheaper; and that the country

manufacturer cannot bring in his goods for sale, but on a certain day,

and at a certain hour, as if commodities for exportation ought to be

subjected to the same rules of sale with market-provisions] How
much is the trade within burghs discouraged by this practice ] And
who are the gainers by tliis great loss to the country % Not even the

tradesman who is the cause of it ; he can hinder others to thrive, but

does not thereby thrive himself; the merchant will not buy his goods

for all his privilege, unless he can sell as cheap as he that has none.

He has indeed the opportunity of taking advantage of people's neces-

sities, and is in use (to the shame of the rulers of all royalties be it

spoken) of taxing his neighbours by making them pay three or four

centa for a dead coffin more than it is worth, or more, according to

the circumstances and quality of the Person ; and so on every other

such occasion, where one can be served no other way ; and are they

enriched by these great profits? On the contrary, as this practice

encourages idleness, they are \vretchedly poor and miserable ; and yet,

for the sake of this mighty privilege, is the trade of the country dis-

couraged, and its manufixctures kept low, as they are thereby, in some

measure banished from Royal Burghs where they might be carried on

to the greatest advantage. . . .

The Trustees appointed by his present Majesty's Letters Patent,

for the distribution of the funds appropriated for encouraging the

fisheries and manufactures, have been so careful in their application of

these funds committed to their care, to the best advantage ;
and to

encourage those stamp-masters who have been faithful, diligent, and

exact in the execution of the great trust committed to them ; and to

discourage and cashier those who have been negligent or unfaithful,

that the linen trade is already increased in its quantity, and improven !

exceedingly improven ! in its quality, even beyond our utmost hopes.
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THE IMPROVEMENT IN STEEL-MAKING.

Several experts, representing large ironworks in Austria, lately

visited England, in order practically to test the value of the new pro-

cess for dephosphorising iron, especially with regard to the quality of

the steel produced. The representative of the Witkowitz Company
has now returned home, and reports that the Bessemer steel which he

saw produced from phosphorus iron is entirely satisfactory in respect

to hardness and elasticity, but he is doubtful whether the process will

not prove too costly, at least for Austria. The cost of the process for

that country will be increased by the circumstance that the patent-

rights for Germany and Austria have been sold to the Horde Iron

Mining Association in Westphalia, and this Company naturally

demands an apparently considerable royalty per ton for further con-

cessions. In connection Avith the question of competition in the inter-

national market, this enhanced cost of the process abroad will seem-

ingly be a considerable advantage to the Cleveland district.

The above clip, from an Edinburgh paper of 11th July 1879, is

very suggestive. I continually see cropping up such significant indi-

cations that a change of view with regard to patents, involving dis-

missal from the public mind of the glamour which the " interests
"

have successfully nursed, must be near at hand. Let this be under-

stood, that the report of the 1872 Commons' Committee—which (I

say it without blame to any parties) was selected most uusatisAictorily

— ought not to be regarded as at all an authoritative—as if it were a

judicial—decision. Let us be thankful it is so good as it is in the

circumstances. The report of the Royal Commission ^l^as in a great

measure judicial, thanks to the ditferent character of such a bod)', and
to its constitution, which was the result of excellent selection.

Extracts from The Scotsman, Juli/ IT), 167'j.

Since 18G8, the imports of Great Britain have risen from, in round

numbers, £294,000,000 to £3GG,000,000 sterling. . . . The exports

of American merchandise are now two and a half times as valuable as

in 1868, the total last year being £142,000,000. The growth of the

last three years amounted to £38,000,000, and in 1878 alone there was

an increase of £19,000,000. It should be remembered that in the

United States, as here, there was a decrease in 1878 in the prices of

nearly all commodities, so that the increase in the bulk of the expoits

for the year was much larger than these values represent. Another

notable fact is that 82 per cent, of the whole exports consisted of agri-



United States Manufactures. 557

cultural produce, a larger proportion than in any year since 1861.
This country alone took £80,000,000 Avorth of the produce of the

States, or nearly 55 percent, of the whole exports; while we supplied

them with £24:,000,000 worth of our goods, or rather more than 25
per cent, of their total imports. . . . The American manufacturers

have been straining every nerve to compete with our own in supplying

neutral markets. Mr. Drummond, in pointing out wherein consist the

advantages of the United States in this struggle for ascendency, takes

occasion to give some valuable advice both to the British employer of

labour and to the British workman. American manufacturers, he con-

siders, are quicker than our own in discovering what are the require-

ments of trade, and in taking means to supply them. They beat us as

originators, and have a great advantage over us in their labour-saving

machinery. ... In the meantime he is only striving to push his goods

into notice, and he takes care that his samples shall be of superior

quality. While British manufacturers ought to take a leaf from the

American book in judgment and fertility of resource, the English

Avorkmen should learn a lesson of prudence from the conduct of their

brethren beyond the Atlantic. Mr Drummond considers that the ease

and rapidity with which the trade of the United States has recovered

strength, is largely attributable to the good sense shown by the working

classes in accepting the inevitable in the shape of low wages, and waiting

])atiently for the return of better times. Strikes only serve to increase

the distress and.depression. . . .
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SUPPLEMENT TO VOL. L ON COPYEIGHT.

INTERNATIONAL COPYRIGHT.

[From Macmillan's Magazine, June 1879, written by the disiinguished

American journalist ivhose name it hears.]

There has been of late a gradual rapprochement between the authors

and publishers of both countries with regard to the general principles.

. . . The agreement must be in the nature of a compromise. When,
therefore, we come to consider the imjDortant and now pressing ques-

tion of international copyright, which involves material interests as

well as abstract rights, it behoves us to look for a substantial practical

basis for the equitable adjustment of the claims, rights, and interests

of authors, publishers, and society. . . . The most that society is at

present willing to concede is that the author is entitled to " an

adequate reward " for his labours. . . .

Americans of the present day are, as a people, . . . not in favour

of taking the productions of English or other foreign authors without

suitable remuneration. . . . When our country was poor, when our

authors were few, and when the facilities for multiplying books Avere

comparatively limited, our American publishers used that advantage

to reprint, without authorisation and without payment, the works of

popular foreign authors. ... It had one good result, namely, the

rapid development of a national taste for reading, a Avide-spread

popular craving for the pleasures and the benefits of literature, which

have created in this country a market for English authors larger, and

in a few cases more lucrative, than that which they possess at home. . . .

In those early days the works of Byron, Scott, Moore, Wordsworth,

and other popular authors, were borne from hamlet to hamlet, to the

extreme verge of advancing civilisation. . . . Expensive books would

have been out of their reach, and but for the facilities afforded b^-

cheap reprints, they would have been unable to supply themselves with

the means of education and culture. . . . An international copyright

at that time, while it would have added very little to the revenue of

English authors, would have retarded the progress of American culture

at least half a century, and delayed for many years that wide-spread

intellectual development from which your authors reap so large a

benefit. The evil was comparatively small and transitory ; the benefits

were incalculable and permanent. . . .

There is a general feeling here that international copyright is urged

on your side of the Atlantic chiefly in the interest of British publishers.

. . . lliis feeling is especially strong in the South and West, and it is

heightened by the fear that, by introducing English methods of publi-

cation, the measure would enhance the cost of reading. America is

emphatically the land of cheap books. Our people buy and keep the
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volumes they read, instead of hiring them from circuhiting lil)rarie8.

. . . The system is distasteful to our people, who liUo to form little

libraries of their own. Books for general circulation in America must
1)6 issued, therefore, in a comparatively cheap form. . . . Owing to
this system, the names of Dickens, Charles Reade, Wilkie Collins,

Thackeray, George Eliot, and a hundred other English authors, are as
well known in the cabin of the settler in the remote West as they are
in their own country. . . . We are keenly alive to the necessity of

the general diflFusion of inteUigence. . . . We welcome here the poor,

the outcasts of every land. . . . They must be educated, must become
intelligent, if we would preserve our institutions from decay. There
is a wide-spread feeling that the Old World, which contributes this

mass of ignorance and superstition to our population, should also con-

tribute to the alleviation of the resulting ills. . . . This does not, of

course, imply literary piracy, or a right to levy on the works of aliens
;

it implies simply a determination to keep in our own hands the control

of the book market in this country, in order to prevent foreign books
from becoming scarce and dear, and thus passing out of the reach of

the great mass of the people. . . .

As the question of international copyright had not been thought of

when the Constitution was framed, it is safe to assume that it *' was
not within the contemplation of the Constitution." . . .

An equally indefensible measure, one similar to which was afterwards

laid before your Copyright Commission, was brought forward by Mr.
Morton, a publisher of Louisville, Kentucky, providing that any one

should be at liberty to reprint a foreign book on condition that he

would engage to pay the author or his representative a royalty of ten

l)er cent, on the "svholesale price of all copies sold. Mr. Morton was

also in favour of allowing the sale of foreign editions in the American

market, leaving competition wholly unrestricted. This scheme attracted

as little notice as Mr. Bristed's measure, and it is mentioned here only

as one of several conflicting and utterly impracticable plans whicli were

pressed upon the attention of the committee. . . .

It reflects, beyond a doubt, the general sentiment of the American

people, to wliich allusion has already been made in this article, that

the question involves many interests besides the abstract rights of

authors, and that no permanent settlement can be made except upon a

broad, general basis, in which those interests shall be recognised and

protected. Whilst it should throw efficient safegiiards arouml authors'

rights, and secure to the literary workman the just reward of his

labour, it should be equally just to the reading public and to pub-

lishers ; to those who buy books and to those whose intelligent enter-

prise, whose judgment and capital contribute in so large a degree to

the culture and pleasure of the public, and to the material welfare of

authors. On any narrower basis than this, intemationjU copyright

must fail through lack of popular support, and would deserve to fail.

... It might be argued that English authors in general would not

commit the folly of acting against their own interests, and that editions

of popular works would be printed in London especially designed to

suit the American market; but this is taking for granted that the
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English author or publisher would see his interest in selling a large

edition at a low price, when the sale of a small costly edition would

afford an equal jjecuniary return. . . . Even now, in some cases the

importation of a small London edition at a high price practically shuts

our market against a cheaper issue. ... As a temporary measure of

self-defence against this ruinous competition, Harper and Brothers

established their cheap "Franklin Square Library," in which they

have printed a large number of English novels, narratives of travels,

etc. The extremely low price at which these issues are sold necessi-

tates a decrease in the amount paid to the foreign author. . . , One
New York house alone has paid more than .$250,000 within a few

years as royalties, or what is equivalent to royalties, on reprints of

English books. . . . Not more than one in ten of the English novels

offered here is reprinted; the rest are declined as unsuited to tlie

American market. Legal protection will not make them less so, and

it would be no inducement to print an unsaleable book that no other

publisher could print a rival edition. . . .

The publishers of this country have evinced a generous wish to

bring about tliis desirable consummation. Their claim to the right of

conducting the publishing business of their own country their fellow-

citizens acknowledge to be just. It is understood also that a con-

siderable number of British authors have expressed their willingness

to concede this claim, and to leave the American reprints of their

works under American control ; and as this is the main condition for

which our people contend, should the conference fail to agree upon a

treaty, the blame for miscarriage will not rest upon us.

S. S. CONANT.
Frankmn Square, New York.

An Englisiim.vn's View of the Foregoing.

The sim})le substance of Mr. Conant's argument is that the citizens

of the United States, being accustomed to got their English repiints

cheap, do not intend to assent to any legislation that would interfere

with their being kept cheap ; and they are not yet sufficiently indoc-

trinated with the higher morality— if it has any bearing on the

question—to recognise any necessity for modifying this resolution. . . .

English writers are fairly keen about getting money, if they are not

always sharp to keep it. An English writer having a valuable privilege

to sell in the United States would negotiate with more than one

publisher there before publishing here, and bj'^ playing off one against

another would endeavour to obtain the very highest sum that could be

realised. The publisher, forced to protect himself, would issue his

book so as to bring back what he had laid out, and he would balance

the results of a comparatively small issue at a high price, and a large

issue at a low price. I do not suppose that the reprint of a novel

—

even supposing the scheme could be adopted—would at once go up
from 50 cents to $0, but it would be gradually enhanced until the

limit of profit was reached. The question does not depend upon
jjrobabilities. We have facts to guide us to a conclusion. How do
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I he publishers of the United States act when they have the protection

nf copyright to prevent rivalry] Although the American book market
is always full to repletion with reprints of English works, thus bring-

ing down the standard of price of books of first-class merit, yet the

sum demanded for a volume of native origin is <as high as it can be

|)ushed. . . , The publisher is everywhere a publisher. . . . Mr.
Conant is so intimately associated with publishing as it exists on the

other side of the Atlantic, that he does not seem to have contemplated

the possibility of a general law of copyright, based on the principle of

ipeu publication, subject to a royalty.

Dr. LEONE LEVI'S ARTICLE.

The following passages, from an article entitled " Copyright and
Patents," in Tlie, Princeton Review for November 1878, which we have

just seen, contain, along with opinions, especially at the outset, where-

from we differ, materials for reflection :

—

" More than any other species of property, intellectual and artistic pro-

perty needs the protection of the law for its enjoyment ; for whatever

else may be retained by possession, the products of the mind altogether

elude the grasp. . . . What, then, is copyright 1 It is a public recog-

nition of property. ... It is the right, the exclusive right, to copy,

print, engrave, photograph, translate, abridge, and multiply what we
I
have ourselves produced by pen, pencil, or chisel. . . . The recognition

of literary property is a matter of comparatively modern date. . . .

The first said to have received any compensation for copyright or for

the right of copying was Dr. Hammond, for his annotations on the New
Testament. ... In those days of utter darkness, Milton sold the copy-

right of his Paradise Lost for the miserable pittance of five pounds.

. . . Any objection raised against copyright as a monopoly is not nearly

so strongly put as against patents, and for many and valid reasons

:

because, whilst there can be no rival claimant to the authorship of any

particular book, many persons may, honestly and indisputably, lay claim

to originality in an invention ; because, whilst when you buy aj^book

you may do what it prescribes, when you buy a specification of a patent

you find in it just what you must not do. . . . With booksellers then'

is calculation ; with authors, only hopes and expectations. Few of

them ever expect any remuneration for their labour, at least in a direct

manner from the sale of their works. Some are satisfied with whateyei-

amount of popularity they can thereby win for themselves, or with

seeing their names printed on the title-page of the book. Some count

beforehand upon losing money, besides time and labour. . . . But

there is another party whom booksellers and authors alike must consult,

and that is the general public. Are books published in sufficient

quantity and at moderate prices 1 Are existing an-angemcnts adapted

to the increasing requirements of the people ] Are good books, and in

readable types, brought out sufficiently cheap ] Must a novel be always

published at a guinea and a half 1 What is meant by publishing books

at a price thirty or forty per cent, higher than they arc ever sold at 1

VOL. II. 2 n
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And are not books published in too sparing a manner, in order to

secure for a length of time a monopoly price ] From the manner the

different issues of a library, a student, and a popular edition are brought

out, it would seem as if they were intended as so many concessions to

an undeserving public. ... Is the adv^antage of the extension of litera-

ture and science by the publication of a larger number of copies ever

taken into consideration ] Alas ! the general public has not much
reason to be satisfied witli the present working of the system. . . .

Have booksellers yet to learn the first lessons of political economy re-

specting supply and demand % Do they not see the wonders of the

penny newspapers and the success of the penny periodicals. . . . The
privilege of copyright is, after all, in the hands of the Legislature, which

must see that it be used for the advancement and not for the retrogression

of learning.

It was suggested to the Copyright Commission, and the proposal met
the earnest support of one of its most eminent members. Sir Louis Mallet,

Avhether, in the interest of literature, it might not be better, instead of

granting to the author or his assigns the exclusive right of publication,

to entitle any person to copy or republish the work upon paying or

securing to the owner a remuneration in the form of a royalty, or a

definite sum, prescribed by law, payable to the owner for each copy

published. It was alleged in fjivour of the jjroposal that it would secure

to the public an early publication of cheap editions, that a greater com-

petition would be thereby engendered among publishers, and that a

larger sale would result, advantageous alike to the author and the public.

Against this, booksellers alleged that their chance of profit would be

greatly reduced by such a system, and that Avith diminished profits

their power to remunerate authors would be in proportion diminished.

We fear that the system of royalty would not work : because we could

never think of allowing a State officer to control the cost of books ; be-

cause it would be all but impossible to define what shall be a reasonable

royalty in any and every case, or what proportion should it bear to the

selling price of any book; and because the system is incompatible with

the existence of copyright. . . . The system of royalty among other

suggestions may deserve consideration. With some modifications, it

may yet be the most convenient method to be pursued with regard to

the colonies, cind once admitted within the range of practical legislation,

who knows but it may be applied with advantage in home legislation

for the encouragement of literature, science, and art. . . .

In these days of railway speed, when the real worth of books is so

soon tested, a curtailment rather than an extension of the term might be

better advocated. Nor do we think that authors are likely to benefit

by the increased term of copyright. ... In all cases the term allowed

seems far too long, for thirty or forty years are not needed, in almost

any kind of work, to compensate the author or publisher. Copyright

for an extreme length of time unduly fetters the circulation of literature.

Concede, by all means, a reasonable copyright ; but after that, any one

should have the right to publish the work on payment of a royalty

to the original author or his assigns. . . . The law now is, that no
person, except the proprietor of the copyright, can import into the
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United Kingdom, or into any part of the Britisli dominion, for sale or
hire, any book composed or written or piinted or published in any part
of the United Kingdom, and reprinted elsewhere. Let it be remembered
that in the case of colonial reprints the proprietor himself has given
permission for the same, and why should not the public in England
benefit by what the publisher has permitted in the colonies ? This case
is totally different from the importation of foreign reprints, where no
such permission is asked ; and if we give to the publisher an enlarged
market, extending all over the colonies of the empire, it is but right
that the monopoly price should be proportionally modified. . . .

The Prussian code not only prohibited piracy within the State, but
rendered it illegal to import books so pirated. The Emperor Charles
VI. gave redress to the Russian Government for the i)iracy of a work
published by tlie Academy of Sciences of St. Petersburgh. Kant, Fichte,

Schlettwein, wrote against it. . . . Voltaire said :
" The law which

prohibits the introduction of a book the copyright of which belongs to

the State, is doubtless just, necessary, and useful. It is an act of pro-

tection which each State owes to its national industry and commerce." . .

.

The Publishers C/rcw/ar showed that in the United Kingdom in 1877
there were published 3049 books, including American publications.

The American publications numbered 481, or a proportion of 15*77

per cent. . . . While in the United States 20 per cent, of all the books
published were on fiction, in the United Kingdom the proportion was
only 9 per cent. . . .

It has been suggested that a mixed commission should be appointed
by the Governments of Great Britain and the United States to arrange

terms for a copyright convention which may be mutually acceptable.

By all means let this be done. , . .

How far patent laws have contributed to the present wonderful pro-

gress of art industry, is extremely difficult to sa}-. Doubtless some of

the most remarkable inventions have been made without any patent to

foster them. Paper, glass, gunpowder, printing, and a hundred more
inventions were made when no reward or monopoly was at hand.

Nevertheless, it is a matter of common experience that progress has

been more i-apid and thorough in modem times, and under the regimes

of the patent laws, than was the case at any fonner period. What is

wanted is a little more care in the granting of patents, a little more
sifting of inventions, a little more regard to their utility. . . , There

is no reason why international conventions may not be concluded for

the exercise of the rights of invention, in the same manner as in the

case of copyright and trade-marks." . . .

COST OF BOOK MANUFACTUEIXG SEVENTY YEARS AGO.

Every edition of a book of 750 is calculated to pay all the expenses

of every kind when half the number is sold ; and if the edition consists

of 1600 copies, less than half is calculated to pay the expenses. . . ,
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Every new book consisting of one or two 8vo volumes is calculated to

cost £30 to advertise it, which makes a part of the first estimate, but

in subsequent editions this sum is necessarily diminished. . . .

The items of expense of the last edition of Shakespeare, in 21

volumes :

—

Paper—1614 reams 7^ quires, , . . £3345 3

Printing—136 sheets, at £2, 10s., £340
51U „ £2, 14s., 1379 14

Editors, .....
Engravang a head, ....
Repairing plates, paper, and printing.

Assignment, and altering index,

Incidents, .....
Four sets of the late edition and sets of the

present for the editoi-s, . . . .

Advertisements, ......
This, divided by 1250, the number printed, is £4, lis. each; and,

the selling price being £11, lis., leaves a profit ... of £7, deducting

the price of putting the copies into boards, which may have been 6d.

or 8d. a volume.^ Since the printing of this pamphlet, another edition

has been published, in 21 volumes, price 12 guineas.

—

From an

" Addres.-i to Parliament, by a Member of the Unkersity of Cambridtje"

1813.

1719 14

400
15

27 17 11

17 8

6 11 6

89 10

62 1

£5683 4 6

From The Publishers' Weekly, the American Book Trade Journal,

New York, May 3, 1879.

THE "MONOPOLY" OF COPYRIGHT.

Either an author or a compiler puts into a book time, labour, skill,

and other elements of value, however original or the contraiy (in its

presentation of ideas as such) the book may be. In these respects

literary productivity is on the same basis as all other ; if a worker is

at all to be paid for his work, the pen is entitled to something an hour

quite as much as is the pickaxe. If the cry of monopoly is to be

carried thus far, it must be raised as much against Paddy as against

Plato ; every worker, to get anything for his work, must hold a mono-
poly in it, and withhold it if necessary, until he is paid.

So much for the monopoly of the author,—the monopoly of a single

publisher is next attacked. The attack comes partly from theoretical

people, as a matter of principle, but more strongly just now from the

"cheap library" interest, whose aim is to get the benefit of the ortho-

^ This £7 is subject to a reduction, therefore, of from 10s. 6d. to 14s. It will

be observed that interest, presentations, and a variety of charges are omitted.
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.lox publisher's experience and outlay witiiout paying for it. The
"royalty scheme" is thus very clearly shown up by Mr. E. Marston in
his recent pamphlet :

—

" By the Royalty System is meant that authors shall be paid a royalty
<m all copies sold, and that when the book has been once pul)lished,
it shall be open for all publishers to take it and print it, subject always
10 payment of a fixed royalty. Tims, if puljlisher No. 1 publishes at
10s., and the royalty is 10 per cent., the author will get Is. for every
copy sold; No. 2 may publish at 5s., and the author would get 6d.;
No. 3 at 2s. 6d., which would give 3d. to the author. No. 1 may
have expended a large sum in advertisements, corrections, and arrange-
ments generally ; he may even spend a large amount in illustrations,

all of which expenses No. 2 and No. 3 would save, and thus No. I's

edition would be ruined—truly ' an effectual way of disengaging him
from the author.' The author's chief difficulty would be to find
publisher No. 1."

This, it seems to us, is a complete and sufficient reply. Those who
advocate the royalty scheme disinterestedly simply overlook the fact

that almost the chief components of cost in publishing books are risk

—

the possibility that a book may not sell at all, and advertising—the
outlay in pushing a book which perhaps will not make any return for

pushing. The second, third, fourth, and fifteenth publishers of a
successful book simply propose to rob No. 1 of the results of all that
he has done to make a market.

" Give a dog a bad name and hang him," says the proverb. Mono-
poly is a bad name ; but it is sometimes used against very good things.

Every man holds the monopoly of the house he lives in, nor does he
propose to entertain every tramp because ho is called a monopolist.

Tn a certain sense, monopoly is a necessity of property, and in this

-sense an author is entitled to the monopoly of his brain product, and
to transfer that monopoly to another in such wise as to secure himself

payment for his ivork.

COPYRIGHT NATIONAL AND INTERNATIONAL : A BILL OF

EXCEPTIONS.

By Henry Cabby Baird.

As 1 have hitherto been, so am I now, opposed to all International

Copyright. . . . My attitude comes from an unwillingness to see any-

thing whatsoever done which may in the least tend to perpetuate, here

or elsewhere, the domination of England—the great trading buccaneer

of the world's history—now that that domination seems to be toppling

to its fall. When once it is overthrown an era will, in my o])inion, be

ushered in for the people of the world, for freedom, second only to that

which came of the founding of the American Republic. . . .

Of all property, there is no species which, when thoroughly analysed

and sifted, will show so imperfect a title in its re})uted proprietor as

intellectual property,—nearly all of the ideas, and even many of the
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expressions, having been picked up from a thousand sources, often

difficult to trace, but nevertheless merely gathered, not produced, simply-

strung together as it were upon a string. ... An eminent house

some years ago took out a copyright for an entire volume, a reprint,

when they were only the proprietors of a poor index, the like of Avhich

I could have had made for $5. Another house now take out copy-

right for the mere cover of a series of books, when to all appearances

they have copyright in each book in the series. Thus do all these

gentlemen appear before the world, under our absurd copyright laws,

as the proprietors of these goods when they are really not ; but never-

theless the burden of proof lies with those outside the patents, called

copyrights, in these several cases. . . .

Our copyright laws should be assimilated to our patent laws, and a

copyright office should be established as a bureau of the Patent Office,

with a corps of literary experts as examiners of all books, papers, etc.,

for which copyright is claimed. ... It is not a little amusing to see

the author of a recent elaborate paper—who attempts to place the

claims of English authors to a right to control over our machinery of

distribution for books, and to a market created by means of the expen-

diture of hundreds of millions of dollars on public-school systems, to

which the English peoj^le have contributed nothing, upon the high

plane of an absolute moral right, invasion of which is a crime—propos-

ing, as a condition precedent to protection of this sacred right :

—

"That the work be republished in the United States within six

months of its publication abroad.

"That for a limited term, say ten years, the stipulation shall be

made that the republishing be done by an American citizen.

" That for the same term of years the copyright protection be given

to those books only tliat have been printed and bound in this country,

the privilege being accorded of importing foreign stereotypes and
electrotypes of cuts."

What is to be thought of the logic of a gentleman who, in connection

with these provisions, holds up as his touchstone " the copy-book

motto, 'Honesty is the best policy,'" and adds, "If the teaching of

history makes anything evident, it is that, in the transactions of a

nation, honesty jxiys, even in the narrowest and most selfish sense of

the term, and nothing but honesty can ever pay *?" Now, if the rights

of the English author upon our soil be so absolute and sacred that any
invasion of them is an act of piracy, why exact any such conditions in

connection witli their recognition as those named, but Avhy not rather

protect him absolutely, or at least in the same manner as we do the

American ] I can see none. Rather let the heavens fall than that

justice be not done. But according to my view the Englishman's

literary house is built of borrowed bricks, mortar, or timber, or of all

three combined, and he therefore has no such absolute and sacred

right ; and that his OAvn Government does not take so exalted a view
of his rights as he does himself, or as does his American advocate, is

quite evident from the fact that it only j)rotects him through a limited

period of time.

With tlie manifest advantage whioli tln^ English publislier has in
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being able to produce cheap editions of liis books for this market by

reason of liaving the type already set up, over the American publisiior

who has to set it up anew, he would seem to have all the protection

for himself or his author which he has a right to demand. That these

advantages are real and substantial is evident from the extent to which

English publishers have obtained control of our markets since 1865.

In that year the imports of books from abroad amounted to S307,028,

while in 1877 they were 81,892,589, and generally invoiced at greater

discounts than in 1865. To be sure there is a duty of 25 per cent.,

but in practice this amounts to but 8, 10, or \1\ per cent, generally

upon the retail price, and by no means countervailing the advantages

arising out of the one bill only, for " composition," for two markets.

To-day the American people are paying not less than $6,000,000 per

annum at retail for books printed abroad, and mostly in Great Britain.

I for one believe that the English author now enjoys all the rights to

which he is entitled under a Government towards the support of which

he contributes neither money nor service, and I am decidedly opposed

to any and all attempts to throw around him the mantle of our absurd

copyright laws.

FREE TRADE IN BOOK.S.

[A Reply to Prof. S. I. Curtiss, Jr. By A. D. F. Randolph. From the Ad^^wc

.

Chicago, Aj^'il 16.]

Prof. Curtiss, in his notice of Ewald's Syntax of the Hehmc

Language^ writes as follows :

—

"We cannot refrain . . . from expressing our indignation at a

modification of the international laws of the Postal Union, so far as

they apply to our country, in the interests of certain importers of books

in such a way as to be cruelly oppressive to American scholars, and as

to set a premium on ignorance. . . . They [the scholars] are denied

the privilege formerly allowed of importing books by mail which cost

more than a dollar, unless they are willing to pay duty and expres.*,

rendering them at least 50 per cent, dearer."

Prof C. says further that professors and their students " are pre-

vented by the rapacity of a few importers from freely obtaining those

foreign works which are so .stimulating to the best scholarship," and

asks " if it is not time that our American scholars should rise in their

might to crush out such an ungenerous alteration, in the interest of a

few of the laws of the International Postal Union f

'

Will you permit me to .say to him and to your readers

—

I. That there is a duty of 25 per cent, imposed by Congress, on all

printed books of modern date.

II. That the amount of smuggling through the mails during the last

few years was so great that the Government was compelled to take

measures for its suppression. The Post-Office is not a custom-house, so

the duties could not be levied or collected, and hence the modification

of the postal law.

III. That the imjmters of books are free-tiaders, and would gladly

see all duties removed.



568 Randolph's reply to Curtis.

IV. That so long as tariff duties are imposed, no one lias a right to

evade the imposition ; and so long as there is a duty on the book
which a medical or a legal professor or layman wants for his use, there

is no good reason Avhy a professor of theology should receive his duty

free.

V. That all public lihraries are j)ermitted by act of Congress to

import all books free of duty.

Professor Curtiss' cry concerning the rapacity of the bookseller is

the re-echo of the old one against the imblishers. It is also another

plea for the pauperisation of the religious teacher. Shall not the man
who sells books live by his calling 1 He cannot import his stock free

of duty ; and if I import an invoice of Clark's publications, to meet
the wants of professional men, and pay the duty at the custom-house

according to law, shall some one else be permitted to buy direct and
use the Post-Office, the cheapest means of transportation, and get the

same books duty free 1 Let such a principle as this be established, and
the stocks of English books would soon disappear from the American
market. If a discrimination is to be made in behalf of professors of

theological seminaries, why not in favour of poor professors of religion 1

There are in use to-day, in this country, a good many copies of Bagster's

Bibles, wliich came here through the mail, on which the Government
lost its just claims for 25 per cent, of duty. Some found out that

this might be done, and it was done, contrary to the spirit of the laAv,

while those who did not know it, or would not do it, paid the lawful

duty through the custom-house and the bookseller. . . .

Religious newspapers are compelled to offer j^remiums for subscribers.

Public libraries, endowed by towns or States, or by private munificence,

demand to buy their books at rates that leave no margin to the book-

seller—forgetting that the bookstore, as far as it goes, is as valuable to

a community as a public library. How has all this been brought about 1

Simply because many of those who form public opinion are unwilling

to recognise the truth that (/// men are worthy of their hire. . . .

My hope is for that day . . . when the professors in our theological

and our other schools, when our ministers, outside the cities especially,

and all others who labour in the interest of higlier education, in which
latter classes I venture to place the intelligent bookseller, shall receive

a prober reward for their labours.

We have taken the liberty to italicise a few words in the preceding

extract, and make the following remarks :—
There is hardly any difference of opinion between the writers and

us if they allow that adequate or liberally adjusted remuneration is

what authors and publishers are entitled to. The royalty system pro-

ceeds on the basis that competition does not commence until presum-
ably authors and publishers have received fair remuneration; after

which the receipt of royalties of course is so much clear gain to them.
The great expenses of advertising the first edition are not a loss to

cither, but seed sown in order to reap a series of abundant crops of
royalty. Tlie complaints about Post-Office obstruction justify argu-

ments or appeals used in our first volume in favour of abolishing it.
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STEREOTYPE PLATES.

Under the ameliorated practices which will probably become general
in the book trade, stereotyping will no doubt be much more frequent.
Let us hope that the ugly habit will be discountenanced of destroying

'platcs after a definite limited number is thrown off. When one reads
between the lines an advertisement of such and such an engraving,
with the statement, as an inducement to buy, that the plates have
been, or are to be, destroyed, he miderstands the caterer to human
weakness's meaning is this :

—
" The article offered is made artificially

scarce. No doubt the cost of each copy's production is far below the
selling price, but the monopoly or scarcity gives factitious value. Few
people can have what you will have, few enjoy what you enjoy." Con-
sidering that privilege granted implies conditions imposed, we do not
see any impropriety, but the reverse, in tlie State which grants the
privilege, imposing a condition that, except for reasons adduced that
are satisfactory, no stereotype plate shall be destroyed until first

oflfered for public sale by auction.

ANSWER TO ** THE PUBLISHERS' CIRCULAR."

I AJI much pleased with an article in The PuhlisJiers' Circular of

1 7th June. The writer " condescends " ujion reasons and figures in

support of his contention that the royalty system will not do. Yet
after all he deals chiefly or only with matters that have little or no

necessary connection with that system, e.g., the price affixed to our fii-st

volume. No doubt it is offered at a price ])elow the ordinary trade-

rates. ** Let us try," he says, " by an example, how such a plan would

work." Nothing can be fairer in tone and in purpose than the manner

in which he proceeds to the trial. He refers to our tables on pp. 122-5,

and with the figures there given demonstrates that to sell an edition

of 500 copies of Cojvjright and Patents at 5s. cannot pay. He then

supposes what would happen if the edition were 4000. The cost he

.sets down, as from the same tables, at £484, including £90 for adver-

tising, and the nett proceeds as £505. I do not know by what

method this last sum is reached. As I read my tables, it should be

5-12ths of £1600 ; less for risk of sale, interest, etc. (say), £50 = £616

—leaving for author and publisher to divide between themselves a

nett profit of £132, or above 27 per cent, on the money outlay—

a

success in business, this, which is not usual in commerce. Intelligent

agriculturist ! does not your mouth water ? How would you smack

your lips after a taste of such returns ! No doubt this result depends
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on the whole being sold within a year or two. But, fer contra, it

must not be forgotten that five shillings is an extremely low price for

a volume of 424 large pages, closely printed and neatly got up. I

would think, as books sell, twelve shillings would be unusually cheap.

Take that price, now, and in the first case—viz., that of an edition of

only 500 copies—there Avould be, again as I read the tables, a profit

of £46 on £121, or 38 jier cent. ; and in the second case—viz., that

of an edition of 4000 cojnes—a profit of £1019, or above 210 per

cent., besides, in all these cases, large allowances for discounts to

buyers and for profits to the retail trade. If the publishers are, at

the same time, the book-manufacturers—like Messrs. Thomas Nelson

and Son, Harper, Appleton, Osgood, Lovell, etc.—and not, as is^

customary in this country, mere contractors or negotiating speculators,

profits from the printing and binding operations would have to be

added. Two observations now : First, nowhere have I contended

that the book trade should be expected to be a paying one when con-

ducted on the petty scale, or, to speak plainly, when stunted. On the

contrary, Volume I. abounds with reprehension of small sales, as the

prejjosterous and injurious result of a vicious system. Second, I fail

to see, in all, any proof, or even any prima facie indication, that the

royalty system is objectionable, as hard upon publishers and authors.

On the contrary, after jorofits like these, the system might rather be

reprobated as lavish waste of the people's resources, and each conces-

sion as too favourable by far to be granted, except, indeed, like the

prolonging of patents, it were consequent upon proof satisfactory

to the Privy Council that the privilege had, during its term, been in

this particular case not fairly remunerative. The writer may allege,

in rejoinder, that truth and reason lie between the tAvo extremes.

Treasonably, we admit, he may plead that part, say a third, of the issue

might require to be sold at a reduction. Well, be it so. Take, then,

an average in which two-thirds of the number of copies will sell at

ris., and the other third at 5s., and we find the surplus is still

£735 = nearly 150 per cent. Large room here, surely, for reduction

of the retail price ! If r)s. is too low, at any rate 12s. is excessive.

Of course, there are now many books published that have no such

good sale of the first edition as 4000. But then at present the large

field of the United States is virtually closed. By the royalty system

it may be opened, to the great benefit of both nations. That system

my experience of trade would lead me to hail with a welcome. If I

were a publisher, I would at my own risk purchase at a high price

only wt)rks of authors whose reputation is established. Books of

unknown authors, and those on subjects which are not likely to com-

mand a quick and extensive sale, I would pay for, and publish on

my own account, only after strict application of business tests of pro-
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bable productiveness, endeavouring to persuade tlie authoi's to allow

their copy-moneys to be proportionate to sale or results, if they would

not rather allow me to sell on commission. In all these ventures I

would, on the royalty system, be satisfied even if the first edition

yielded no profit whatever, inasmuch as the gains that will accrue

from the coming royalties and (for this would happen almost always)

from my own continued sale—generally of copies produced by stereo-

typy—would be a standing revenue-bearing possession.

I admit that the competition of a cheaper edition before the first

edition is disposed of would be a serious inconvenience to the original

publisher, and that his exposure to it would affect the payment due

to the author. Still the like is what every manufacturer and every

merchant has to face. It is in the nature of {Jree) trade to engender

and encounter competition, which on the whole works for good. There

are considerations though, which may be urged, that will lessen in

practice the admitted seriousness. First, then : We do not find that

great trade inconvenience or disadvantage arises from competition in

the strictly analogous cases of republishing books whereof the copy-

right has expired and of American books whereon there is no copy-

right. Secondly : In the United States there has, with respect to

books first published in the United Kingdom, prevailed a " courtesy of

trade," which acts as a protection against undue competition. Like

coiutesy would have legitimate sway in this country, we are warranted

to assume. But, thirdly, the royalty system can be modified in such a

manner as to allow, at least in ordinary cases, more than a year, if that

time is not enough, for a first edition to be disposed of, and that

edition may be made large enough to produce the remuneration that

is appropriate for each venture, especially in cases where, at an early

period, a cheap issue follows the first and comparatively high-priced

one. The royalty republishing system might be adjusted so that it

do not take effect until the first edition is sold off, and therefore not

until the outlays incurred by its publisher are repaid along with a fair

sum for profit and authorship. The proportion of profit which shall

accrue to the book-author is a matter of bargain. In the case of

authors Avhosc reputation is established, a skilful publisher (and nobody

should engage in any business who is not an adept at it) will in general

make a pretty correct estimation of what he can fairly proffer. In the

case of other book-authors it is not reasonable that they should expect

much money. The sensible course for any author who does not need

money down, is to stipulate for remuneration in proportion to the

extent of sale. Business conducted on this principle, I apprehend,

would seldom, that is, in very few ventures, be an actual loss to any

one. The true relationship between author and publisher either is
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that of agency, in which the latter sells on account of the author on

commission, i.e., receives a percentage for his time and help ; or else is

tliat of partnership, in which the two parties have a common, though

not necessarily an equal, share of risks and profits. This is, as a rule,

a good and satisfactory mode of dealing ; but it is the too frequent

habit of authors to part with their share at a price or definite sum of

money fixed beforehand.

Again, authors should have this impressed on their minds, that,

leaving out of sight exceptional works, they ought not to expect

there will be any profit, and for them remuneration, whatever, when

the sale is small. Cases wherein limited sale is all that can be

reckoned on ought to be provided for by some form of patronage or

of friendly or philanthropic aid, or else, especially where the author

can aff'ord to lose (and it is of men of leisure or fortune as well as

education that the book-authorship of our country should chiefly be

composed—men therefore who have capital of their own), he should

enter upon the venture on his own account and, let us hope, often in

the spirit of the quotations that front our title-page. Yet, lastly, the

royalty system contains within itself the promise of mitigation of

difficulties and lessening of risks, in the facility it presents for enlarg-

ing the copyi'ight or profit-yielding area. If the United States are by

the attractions of this system induced to conclude a copyright arrange-

ment,—that more than duplication of area for demand and sale,—

a

mighty impulse will be given to the publishing business, and the

employment, both on salary and piece-work, of British writers will

make their occupation more comfortable than ever it has been, though,

so far as my observation and conceptions go, there is no ordinary occu-

pation of time more pleasant or even fascinating. Hence people even

betake themselves to it in their leisure hours. I hope The Publishers

Circular will become convinced of this. I must remove a miscon

ception. Says The Circular : " There is nothing on earth to prevent

the adoption, at any moment, of Mr. Macfie's absurd royalty system.

The law allows it already." Does it 1 Why, no ; at this moment not a

creature dare publish without negotiating with the author and, if this

l)e the issue of the suit, obtaining his consent as well as commonly

that of his publisher. In other words, there is not a legalised and

cannot be an organised system. There is not even any provision by

which authors can voluntarily subject any one of their works thereto,

and register accordingly.

The article concludes with a statement that the English readers

prefer borrowing from libraries to buying. They certainly lean on

them, and the result is that their .supply or selection of books is

narrowed, and their circle of knowledge is left very incomplete. Here



Rcligiotis Tract Society. 573

is au instance. Pray don't smile ! This compilation of mine interests

or should interest not a few
;
yet it is not to be had, at least while I

write, at the great lending establishment of our age ! Ex uno disce /

I have been honoured also with an indulgent notice by The Athenceum.

My regret is considerable that the article, which, so far as it goes, is

fair, passes over the (with reformers) main point,—the interest of the

British public in respect to books,—to get them not only good but at

more moderate prices, prices within the huying mark, prices that do
not, like those presently aspired after, deter from the very idea of

oivning books.

THE TRACT SOCIETY.

The literary critic of The Daily Review, in noticing this Society's

publications on Gth June, Avrites :
—

" The Tract Society is doing a grand
work in the country, which only those can appreciate who know what
the absence of similar institutions in other countries means." The
remarks on pages 172, 173, of volume I. were in type more than two
years ago. The compiler has recently obtained accurate information

regarding the Society. Its profits appear to be ten times what he then
guessed them at. Its business is conducted in a systematic, judicious,

and safe manner. His previous convictions are fully established, that

the management need not, and would not, shrink from any investigation

of accounts. Their prudent, perhaps we may say extreme, reticence,

which there is reason to believe a resolution had been arrived at to

relax, is defended on the plea that publicity, by revealing sources and
modes of obtaining profit, might introduce rivalry injurious to the con-

cern and even to persons who would be led to compete with it. Never-

theless, doubt may be expressed whether such " opposition " should not

rather be rendered unlikely, because unprofitable, by the Society being

habitually content with a less margination and affixing lower prices

which may be followed by a question, viz.. Would not the apprehended

competitive multiplication of outlets for, and sales of, the books and
publications that have so high a sanction be, if, contrary to what should

then be expected, it should occur, beneficial to the public, and so be

carrying out, though indirectly, the very objects which the Society has

in view, the circumstance of that wholesome literature being issued from

other establishments and in legitimate trade rivalry being immaterial

and unobjectionable, or possibly a co-operation that should be welcomed?

The authorities at headquarters, of course, are best able to judge and
decide as to these matters. In no unfriendly spirit a suggestion may
now be offered, that the directorate of Societies so truly benevolent and
trustworthy as the above and others mentioned in volume r., they being

very like to ordinary commercial companies, should give an assurance,

however unnecessary even in these times, that their constitution, name,

and working are consistent with presumed limitation of pecuniary lia-

bility. The Tract Society has a large capital, and takes the least possible

amount of credit, paying its purchases at the moment or monthly.
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From Memorlil for the Bible Societies in Scotland.

Edinburgh: Printed for the Edinburgh Bible Society. 1824.

The Memorial, considerably enlarged, is now therefore laid before

the public, in the hope that the merits of the cause will be gravely

and earnestly considered. . . .

In March 1575. . . . "Anent the godly proposition made to the

bishops, superintendents, visitors, and commissioners, in this General

Assembly, by Alexander Arbuthnot, merchant burgess of Edinburgh,

and Thomas Bassanden, printer and burgess of the said burgh, for

printing and setting forward of the Bible in the English tongue, con-

forme to the proof given and subscribed with their hands ; it is agreed

betwixt this present Assembly, and the said Alexander and Thomas,
that every Bible which they shall receive advancement for, shall be

sold in albis for £4, 13s. 4 pennies Scottis, keeping the volume and
character of the saids proofs delivered to the clerk of the Assembly. . . .

" James, Archbishop of Glasgow, etc., have, in presence of the

Assembly, faithfully bound them and obliged them, and every one of

them, that they shall travel, and do their utter and exact diligence,

for purchasing of such advancement as may be had and obtained

within everyone of their respective jurisdictions, at the hands of the

lords, barons, and gentlemen of ever}^ parish, as also with the whole
burghs ^vithin the same, and shall try how many of them will be con-

tent to buy one of the saids volumes, aud will advance voluntarily the

foresaid price, whole, or half at the least, in part of payment, and the

rest at the receipt of their books, and shall try what eveiy burgh will

contribute to the said work, to be recompensed again in the books in

the prices foresaid." . . .

Both under the grant of June 30, 1576, and that of August 24,

1579, one of the worst effects of monopoly was guarded against by
the ])roviso that the price was to be fixed, not by the printer, but by
the King ; or rather, that it was not to exceed the sum stipulated in

the contract between the General Assembly and Arbuthnot and
Bassandyne in March 1575. . . .

It appears from the Obligation for Prenting of the ByhiU, inserted in

the Register of Privy Seal, 18th July 1576, that the Regent Morton,
who granted license for printing of the Bible, also caused to be
advanced to Arbuthnot and Bassendyne a great proportion of the sum
requisite for furthering of the work ; not, however, out of the public

purse, but by contribution of the parisliioncrs of the parish kirks,

collected by the diligence of the bishops, superintendents, and visitors

of the dioceses, according to the agreement allowed and authorised by
the Regent's Grace. . . .

In July 1599, it is stated that " John Gibson has, on his awin grit

chargeis, and be his privat mean and devyse, causit imprcnt within

Middleburgli in Flamlers, ane new psalme buik in littil volume, contain-



Memorial in i2>2^ of the Scottish Bible Societies. 575

ing baith the psalmes in verse, as likewise the same in prose upon the

margin, in ane fonne never practisit nor devisit in any heirtofor, and
tending gritly to the furtherance of the trew religion." He therefore

received " free and only license and liberty to bring hame and sell the

said impression, at convenient prices, for seven years." In four months
after the date of this license, Robert Smith obtained license to print

the Psalm-book, and many other books, for twenty years. . . .

Hart presented a petition to the Privy Council, 8th February 1589,

representing the hurt sustained by the lieges through the scarcity of

books, and to what exorbitant j^rices books had risen, which were,

brought from England and sold in this realm at the third hand, in

consideration of which he and Norton enterprised two years before (in

1587) to bring books from Germany, whence England was chiefly

supplied with the best books, and whence this town is furnished now
with better books than heretofore, as cheap as they are sold in

London. They asked to have their books custom free, as in all other

States ; and they stated that Thomas Vautroullier, printer, had obtained

a decree discharging the Provost, etc., from asking any custom. The
Lords ordained the customers of Edinburgh, and the other burghs and
ports, to desist from asking custom for any books or volumes brought,

or to be brought and sold by them within this realm, etc. . . .

As a surer criterion of the general prevalence of a taste for reading,

we may state that between the year 1565, when Lekprevik received a

license to print part of the Bible, and the year 1610, when Andrew
Hart's edition of the Bible was published, there were more than thirty

foreign editions of Buchanan's Psalms, and not fewer than nine or ten

Scottish editions of the collected works of Sir David Lyudsay, besides

two editions printed in France, and three in England (chiefly for

importation into Scotland) ; and as in three times that period there

had not been more than twelve editions of the works of Chaucer, we

may conceive that the passion for reading in Scotland was greater in

proportion to the population than it was in England. . . .

In 1682 David Lindsay was appointed one of the King's printers.

... It is further stated to be inconsistent with justice and sound

policy that any one should monopolise the whole business of printing,

and it is acknowledged that the heirs of Andrew Anderson were by

no means sufficient for printing all the books necessary to the kingdom.

Lindsay, therefore, whose superior qualifications had^been amply mani-

fested by his recent edition of the Acts of Parliament^ already mentioned,

received full power to print all kinds of books in every language, art,

and science (except proclamations. Acts of Parliament and Council, not

to be printed without special privilege), pijovided they contained

nothing inconsistent with the established religion, or the government,

authority, or honour of the King. (Under this description Bibles

could not be excepted.) . . .

Mrs. Anderson (as we learn from Fountaiuhall) opposed this grant

on the ground that one press was sufficiently able to serve all Scot-

land, and that, as the regulation of the press, by the 27th Act of

Parliament 1551, is inter regalia, the King may give it to whom he

will. The Lords, after due deliberation, foimd that Andei-son's gift
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contained exorbitant clauses, restraining the liberty of printino- too
much, and therefore they restricted his gift to the style, tenor, and
books named in Evan Tyler's gift. ... It gave him the sole right of
printing within the i-ealm, and exporting to any of the King's
dominions, psalms for the Church of England, concordances, grammars,
accidences, calendars, primers, psalters, and books of common law, for

the use of England, with Bibles in all volumes. . . .

It is impossible to calculate the injury done both to religion and
learning by the monopoly enjoyed by Mrs. Anderson, even after it was
limited by the Privy Council. In a very sensible Letter to a Member of
the General Assembly concerning the Eclucaiion of Children—" It is certain

(says this author) that while the right and liberty of printing is con-

fined to one single person or society, the nation must expect to be
grossly imposed upon, both as to the price and quality of the work,
because the seller knows the buyer cannot go by him ; whereas, on
the contrary, when all printers have an equal liberty to print, and
know that he who blows best will carry away the horn, there must
arise a certain emulation among them to excel one another in the
goodness of their work and reasonableness of their prices, which will

likewise, of course, produce an improvement in the art itself." . . .

Till the beginning of the eighteenth century the Privy Council of

Scotland continued to give licenses for pi'inting. . . .

"Apud Edinb. 26. Feb. 1685.—The lords of his Majestie's Privy

Councill . . . Doe heirby prohibite and discharge all persons what-

somever, from printing, reprinting, or importing into this kingdome,

any copy or copies of the said book, dureing the space of eleven yearis

after the date heirof, without licence of the author or his order." . , .

"At Edinburgh, the 7. of January 1696.— , . . Discharges any
other Persons whatsoever to imprint, vend, or sell the said Book for

the space of one year after the date hereof Except the said George
Mosman and his assigneys under the penalty of having the said Book
confiscat to the use of the said George Mosman &: of paying to him the

sum of 40 pounds Scots for each transgression besides the forsaid Con-
fiscation toties quoties." . . .

"At Edin. the 25. day of Nov. 1697 years.— . . . Discharges all

other Persons whatsomever to reprint, vend, sell or import the said

book for the space of nineteen years, next after the day and date

hereof, under the penalty of 500 merks to be payed to the said

Lieutenant Hall." . . .

3d Dec. 1695, ... for nineteen years, without the license of the

said Mr. James Kirkwood, his heirs or assignees, under the penalty of

2000 merks Scots. . . .

The form of these privileges or licenses appears to have been

originally copied from the French. Indeed it was in France that they

were first introduced about the year 1507. . . .

"Par grace & Priuilege du Roy, en datte du 5. Auril 1635, . . .

pendant le temps & espace de dix ans entiers, a compter du iour

qu'il sera acheu6 d'imprimer." . . .

Baskett was one of the greatest monopolists of Bibles who ever

lived. He purchased a third part of the gift to Freebairn in 1711.
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. . . Before tliis time he received a license from the Universitij of Oxford
ti> print Bibles for twenty-one years, on condition of paying £200
M year. . . . Baskett's lease, authorising him to print Bibles and Books
of Common Prayer, in part of the Clarendon printing-house at Oxford,

granted soon after the erection of that building in 1712, must have
been renewed, as his heirs continued to print there after the year 1700.

louring the early part of this period, Cambridge, which had gain«'d

nmch celebrity by the beautiful editions of Buck, Daniel, Field, ami
Hayes, attended very little to the printing of English Bibles. After

the Revolution, their printer was Cornelius Crownfield, a Dutchman,
of whose qualifications we happen to know nothing. The Stationers'

Company had a lease afterwards from that University.

We have some reason to think that the influence of Baskett frus-

trated a scheme which might have proved equally honourable and
beneficial to the University of Cambridge. In the year 1730, William
(ied, goldsmith in Edinburgh, the inventor of stereotype, or block-

printing, in conjunction with William Fenner, stationer in London
;

Thomas James, letter-founder, and John James, architect, applied to

the University (at the suggestion of the Earl of Macclesfield) for the

privilege of printing Bibles and Prayer-books. Baskett having heard

of the design, offered £500 more than the University had agreed to

take from this Company ; but at last, on a favourable representation

from the syndicate, a lease was sealed by the senate, 23d April 1731,

in favour of the block-jH'inters. . . . He appears to have renewed his

application to the University of Cambridge in 1742, but Avithout

success. . . . See Memoirs of JFilliam Ged. Lond. 1781. . . .

At the same period, the Society in Scotland for Propagating

Christian Knowledge was actively employed in circulating Bibles,

Confessions of Faith, Catechisms, and other pious books. In looking

at some of the old accounts, from 1709 to 1721, we observe that

several purchases of Bibles, Catechisms, and Books of Proverbs were

made from the Queen's Printers in Edinburgh. The Confessions of

Faith were all purchased from other booksellers, as well as a great

number of Bibles, Catechisms, and Proverbs. The Bibles purchased

from Her Majesty's Printer were twenty-two pence each, and the Pro-

verbs one shilling per dozen. The prices charged by Thomas Ferguson,

bookseller, were twenty-one pence for each Bible, and eleven pence per

dozen for the Book of Proverbs. . . .

Many contributions of Bibles, etc., were furnished by individuals,

and destined for the use of necessitous districts. For instance, the

Earl of Mar, in 1713, sent 100 Bibles and 200 Psalm-books for the

use of the schools and poor in the country of Mar. . . .

When complaint was made to George I. that the Bibles in the time

f>f Baskett were printed on bad paper and with bad letter, that due

care was not used in correcting the press, and that the l)ooks were sold

at unreasonable prices. His Majesty issued an order (dated Whitehall,

24th April 1724) that . . . they shall print on the title-page of each

book the exact price at which each book is to be sold to the l)ook-

sellers. Such a regulation must have proved advantageous both to

the booksellers and to the public, and, whether it may have been
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uniformly observed or not, it is a satisfaction to the people of England

to know that it is binding. . . .

It is of vast consequence, therefore, that, though the traffic be per-

fectly free, the greatest care shall be taken to prevent any edition from

being published before it has been duly examined. . . .

It is at least to be hoped that the time Avill never come when the

exercise of that religious liberty, for which we, above all other nations,

have cause to be grateful, shall be so restrained, that we shall feel any

difficulty in procuring, if we shall see cause, an improved translation

of the sacred Scriptures, of which the Crown of Scotland will not be

entitled to claim the property. ... It is not to be supposed that this

Society will ever meditate such a scheme as the execution of a new
translation into English. But it is not by any means improbable that

an association may be formed for accomplishing this object. . . .

If the attempt which is now made had been made in the days of our

fathers, we decidedly think that they would have done us the greatest

injustice if they had tamely stood still, and witnessed the infliction of

permanent wrong on their descendants, which they might have averted

by timely resistance. It is our determination to do our utmost to

prevent such a charge being brought against us by our posterity. . . .

In our apprehension it appears undeniable . . . that whenever His

Majesty's Printers have been in any considerable degree supported by

Government in their attempts to establish a monojioly, the editions of

the Bible have been most incorrect. . . , Finally, that it is the duty

and the interest of all who wish well to the cause of religion to resist

every claim arising from any quarter, however respectable, the result

of which may be to subject the circulation of the Scriptures to

restraints unknown in this kingdom during the long period of two

hundred and eighty years. . . .

Licence to Alexander Arhdhnot to Print the Bible. Aiig. 24, 157i).

. . . Provyding that he sell the saidis bibillis to be imprentit in

tyme cuming as said is to all the lieges of this realme according to tht-

prices to be appointit be his hienes and the personis that sal haue com-

missioun of his Majestic to that effect. . . .

Licence to John Kortoun, IngUscheman, Jm- Inhrincfxng and selling of BuiyiH.

Jun. 25, 1591. [Erg. Sec. Sig. Ixxii. 88.]

. . . Being credablie informit That John Nortoun, Inglischeman,

having be the space of four zeiris last bypast useit and exerceit himself

in the tred and traffique of Inbringing and selling of buikis upouti

easye prices within his Majesteis ])urgh of Edinburgh, and utheris his

Majesties burrowis within this realme in ane honest maner. . . .

Amho Hart contra the Cnstomaris. In Scaccario, p'imo Junii 1597.

Anent the Supplicatioun gevin in befoir the saidis lordis of Chekker
be Andro Hart burges of Edinburgh Makand mentioun That quhair he

baiting considderatioun quhat hurt the liegis of this realme sustenit

throw the skairsitie of l^uikis and volumis of all sortis and to quhat

cxhorbitJint prices the buikis and small volumis wer rissin vnto qlkis
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war brocht liame frome huiJoun and vtheris parttis of Ingland and
sauld in this cuntrey at the tliird advantage he vpoun ernest zeall to

vertew and vp bringing of youth within tliis realme interprysit a lang
tyme bypast the hame cuming of volumis and buikis furth of almanpe
and germany fra the qlkis the maist part of the best volumis in

Ingland ar brocht. . . . The lordis auditouris of our souerane lordis

chekker haifing respect and consideratioun of the foresaid supplicatioun

and contentis therof . . . ordanis the said John gourlay customar . . .

To decist and ceis fra all asking craving or suting of ony custome fra

the said andro hart complenar foirsaid for ony buikis or volumis bi'ocht

in or to be brocht in or sauld be him within this realme in ony tyme
cuming. . . .

Licence to John Gihoan fo Preiit Ane New Psalme Balk. July 31, 1599.

[Reg. Sec. Siff. Ixxi. 1599-1 GOO.]

. . . Full frie and onlie Licence and Libertie to him his airis and
assignais To caus bring hame the said haill impressioun of the psalmes

in the foirsaid forme Sell and Dispone thairon to his hienes liegis at

conuenient pryces . . . during the space of sevin yearis. , . .

LiccJKe to Sir WdUam Alexander joi- the sjmce of 31 years, to Print the

Psalms of King David, translated by King James, Dec. 28, 1627.

[Registnm Secreti Sigilli, c. 1627-1628, /o/. 305.]

. . . Therefore his hienes with advice and consent of his counsel!

and exchequer of his said kingdome Ordaines a Letre to be

maid vnder the Previe Seall thareof in dew forme Geving and

granting Lykas his Majestie with advyce and consent foirsaid gevis

and gi-antis to the said Sir William Alexander his aires assignais

pairtneris and associatis thair servantis and workmen in thair name
and to nane ellis full power libertie and sole licence during the sj)ace

of threttie ane zeires nixt and immedeatlie following the dait heirof to

])rint and caus print the said wark of the psalmes to be entituled the

Psalmes of King David translated by King James With power to him

and the said Sir William Alexander and his forsaids (gif neid be) . . .

to sell bartar and dispose thairvpoune at quhat rait and after quhat

forme thay sail thinke meitt, . . ,
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DIE UNRECHTMASSIGKEIT DES BUCHEENACHDRUCKS.^
178.-).

From page 345 of Kanl'i< METAniYsix der Sittex. Leipzig, 1838.

The following translations of views enunciated by the great Gennaii

philosopher will be read with interest, and, if due discrimination be

exercised, not without advantage. There is subtlety in his argument

about copyright, though the conclusions may not be arrived at by
sound logical deductions. How insufficient, for instance, is the dis-

tinction he draws between the act of rejiroducing a pictiu-e or statue

and that of re])roducing a book, as the ground for declaring the one

legitimate and fair, and the other not so. I have ventured to insert

in bi'ackets a few words, whiclx appear to give cogency to the reason-

ing. The reader may doubt if the idea of property does not occur

quite in the specific sense now claimed by authors, and will observe

that a ought of the puhlic and ihtty tn the public in respect to supply of

books, and this, of course, at a reasonable price, are strongly held. I

presume the then state of the law, which called forth the observations

of Kant, was then different from the present. His object appears to have

been to substantiate authors' rights, in order to extinguish such and
so-timed competition as would, or might, deprive booksellers of security

that would warrant l)Ook enterprise, and particularly the piinting of

first editions.

^ Translated= " infringer " .and ''reproducer without consent."
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Those who regard the publication of a book as the exercise of the

riglits of property in respect of a single copy— it may have come to

the possessor as a MS. of the author, or as a work printed by some
prior publisher—and who yet would, by the reservation of certain rights

(whether as having their origin in the author or in the publisher in

whose favour he has denuded himself of them), go on to njstrict the

exercise of property rights, maintaining the illegality of reproduction

—

will never attain their end. For the rights of an author regarding his

own thoughts remain to him notwithstanding the reprint; and as

there cannot be a distinct permission given to the purchaser of a book
for, and a limitation of, its use as property, how much less is a mere
presumption sufficient for such a weight of obligations ?

But I think I am right in looking at the publishing not as a business

ti'ansaction carried on in thi luiUlifhcrs own name, but as tli/i manage-

iiient of a husiness transaction in the name of another ; and in this

way I can easily and pointedly rei)resent the injustice of literary

infringing. My argument is contained in one proposition which

demonstrates the right of the publisher, and in another which refutes

the pretensions of the infringer.

I.

—

Argument for the Claims (f the ruUisher versus the Infringer,

He who carries on a business in the name and yet against the wishes

of another is bound to relinquish to this other, or his representative,

all the profit which has grown out of it, and to compensate for all the

loss which it has done to the possessors.

Now the infringer is such a one who carries on the business of

another, etc. Therefore, he is l)()und to relinciuish, etc.

Proif of the Major Proimdion.

Since the intruding man of business transacts business in the name

of another, he has no rightful claim to the profits which may accrue

from that business j but he in whose name he carries on the busi-

ness, or another empowered by him to whom he has confided it,

possesses the right to api>ropriate this advantage as the fruit of his
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possession. And further, this intruder injures the rights of the pro-

l)rietor by going on forbidden ground ; he must, therefore, necessarily

make good all damages. This lies, without doubt, in the most
elementary princijiles of natural law.

Troof of the Minor Proposition,

The first point of the minor proposition is : That the publisher, by
his publication, is the agent of another. Now all depends on the con-

ception of a book or a pamphlet as a production of the author, and
upon the general conception of a publisher, whether legally so or not.

Is a book a kind of merchandise, which the author, by his own means
or by the lielp of another, can sell for private purposes or for profit,

with or without the reservation of certain rights 1 or is it not rather a

mere exercise of his powers (opera), which he can indeed grant to otliers

{concedere), but can never alienate 1 Further, does the publisher carry

on a business of his own in his own name, or another's business in the

name of another ]

In a book, when in manuscript, the author speals to his reader ; and
lie who has printed it speaks through his copy, not for himself, but

entirely in the name of the author. Ho represents him as a public

spealcer, and he himself is but the medium of giving these words ti>

the public. The copy of these words, whether in manuscript or in

print, may belong to whom it will, yet it is to use for himself, or to

sell it—trafiic which each possessor of the same can carry on in his

own name and after his own pleasure.

But this causing of an author to speak in public means that another

is speaking in his name, and at the same time addressing the public

thus :
—"Through me an author allows this to be brought before you,

word for word, teaching yoit thus and thus; I am responsible for nothing,

not even for the freedom he takes in his speaking through me, as

if I were speaking ; I am only the medium of its reaching you "—this,

is certainly a business which one can manage only in another's name,

never in his own. In his own name he is but the mute instrument of

l)roducing the author's work ; but through his printing of it, he ushers

the speech that Avas once only a thoujjht speech into the world, and
consequently shows himself as the man throurjh whom the author />

uddresslm/ the world—all this he can only do in the name of another.

The second point of the minor proposition is that the infringer

works not only without the consent of tlie author, but against his will.

For as he is an infringer only because he injures another in his business

who is empowered by the author, so we must ask whether the author
can consent that a second should share the privilege. But this is clear :

that because each of them, the first publisher and the infringer di>

business Avith one and the same public, so the traffic of one must injure

the other ; consequently a contract of the author with a publisher, with
the proviso that the business is not reserved, would be impossible. It

follows, then, that the author can share the privilege with no other
;

the latter has not even dared to pretend to this, consequently th<'

infringement is entirely against the will of the proprietor, and of him
in whose name the business is undertaken.
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From this reasoning it follows that not tlie author, but his em-
powered publisher, is the injured party. For because tlie former has
conceded to the latter, entirely and without reservation, his right to

the management of the business, so the publisher alone is proprietor,

and the infringer injures his rights, not those of the author.

But because this right to the management of a business, which with
pointed exactitude can be carried on just as well by another, is, if

nothing special has been previously agreed on, in itself not a jua fcrsou-

(dissimum, the publisher has the power to hand over his copyright

to another, because he is proprietor of the po^ver, and to this the

author must consent ; therefore, he who takes the business at second-

hand is not an infringer, but a legitimate publisher,—that is, he to whom
the author's publisher has conceded his right.

II.

—

Refutation of the alleged Rights of the Infringer versus the PublisJier.

This question still remains : Whereas the publisher has disposed

of his author's work to the public, does there not follow, from the

j)OSsession of a copy, the consent of the publisher to all and
every use of it, that of infringing included, however disliked that

might bel For probably the profit has induced him to take the

business of the publisher at his own risk, without excluding from it

the purchaser through a distinct contract, because this would have

done his business an injury. That the possession of a copy does not

guarantee this right, I prove by the following reasoning :

—

The fact of possessing a thing does not prove that you have a per-

sonal, positive right to its possession.

Now the right of a publisher is a personal, positive right ; conse-

quently, it can never be proved from the mere possession of the thing.

Proof of the Major Proposition.

With the possession of a thing is associated the ])rohibitive right to

oppose all who should hinder me in any use of it that pleases me
;

but a positive right over a person to demand from him that he should

suffer, or be entirely at my service, does not pvt)ceed from the mere

])Ossession of a thing.

This follows from a special agreement in the contract through which

I acquire the property of another. For examjile, that, if I buy an

article, the seller shall send it carriage-free to a certain place. Now
the obligation of a person to do something for me proceeds not from

the possession of ray purchased thing, but from a special contract.

Proof of the Minor Proposition.

Whatever any one can dispose of in his own name and at his own

pleasure, over that he has a right ; but whatever he may only do in the

name of another, that he does in such a way as to bind that other as if

it were conducted by himself Therefore my right to conduct business

in the name of another is a personal, positive right, entitling me to

compel the author of the business to represent that he takes the respon-

sibilities on himself. Now, publication is speech to the iniblic through



584 Kan/ on tJie rights of AntJiors and Publishers.

the press in the name of the author ; consequently, a business in the

name of another. Therefore the right to it [the business] is a right of

the publisher [giving authority] to a person [the publisher], not only

binding him to protect the author's property for him by using it as he
wishes, but also to acknowledge and answer for a certain business

which the publisher carries on in his name; therefore, a personal,

positive right.

The copy after the publisher has caused it to be printed is a work
of the author's, and belongs to the publisher entirely, to do with it

what he will and what he is able to do in his own name ; for that is a

requisite of the complete right to a thing, which is possession. But
the use whicli he cannot make otherwise than in the name of another

is a business that this other, through the possessor of the copy, exer-

cises, and beyond this possession a certain agreement will be demanded.
Now book-publishing is a business which can be conducted only in

the name of another—that is, the author, which author the publisher

represents; so that the right to it cannot be comprehended in the

right which depends on the possession of the copy, but can only

become valid through a particular contract with the author. He who
publishes without such an agreement with the author is an infringer,

who injures the rightful publisher, and must make amends for the

damages.

General Remarks.

That the publisher does not conduct his business in his own name,
but in that of another, is confirmed by certain obligations which are

universally acknowledged. Were the author to die after he had con-

fided his M8. to the publisher for printing and the publisher had agreed

to the conditions, still the publisher is not free. In default of heirs, the

public has a right to compel him to publish it, or to give over the MS.
to another who may offer himself as publisher. For it had been a

business which the author, through him, wished to carry on with the

])ublic, and for which he offered himself as agent. It is not necessary

that the public should have known this engagement to the author, far less

that it should have accepted it. The public possesses this right as regards

the publisher, a right sustained by law, for he possesses the MS. only

on condition that he shall use it with the public in the interest of tlu'

author. This obligation towards the public remains intact, even

though it have ceased towards the author through his death. At th<'

bottom of this lies a right of the public not to the MS., but to a

certain business it had begun to carry on with the author. If the

publisher should mutilate or falsify the work after the death of the

author, or if he should fail in producing a number of copies equal to

the demand, then the public, would have the right to require him to

enlarge the edition and to exact greater accuracy, and, if he refused

to meet these demands, to go elsewhere to get them complied with.

All which could not take place if the right of the publisher was not

derived from the business Avhich he carried on with the public in tin'

name of the author.

This obligation of the publisher, which will probably be allowed,
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must also accord with a right founded upon it, viz., the right to evei-j--

thing without which that obligation could not be fulfilled. This is,

that he alone, exercise the right of publication, because the competition

of another in his business would make the conduct of it impossible

tor him.

Works of art, as things, can, on the contrary, from a copy of them
which has been lawfully procured, be imitated, modelled, and the

copies openly sold, without the consent of the creator of their original,

or of those whom he has employed to carry out his ideas. A drawing

which some one has designed, or through another caused to be copied

in copper or stone, metal or plaster of Paris, can by those who buy the

production be printed or cast, and so openly made traffic of. So with

all which any one executes with his own things and in his own name,

the consent of another is not necessary. Lippert's daktyliothek can,

by each of its possessors who understand it, be imitated and exposed

for sale without the originator being able to complain of encroachment on

his work. For it is a work—an opus, not an opera alterins—which each

who possesses, without even knowing the name of the artist, can dispose

of, consequently can imitate, and in his own name expose for sale as his

oAvn. But the writing of another is the speech of a person

—

opera—
and he who publishes it can only speak to the public in the name of the

author. He himself has nothing further to say than that the author,

through him, makes the following speech to the public. For it is

a contradiction to make a speech in one's own name, which from one's

own showing, and on account of the public demand, proceeds from

another. The reason also why all works of art may be imitated for sale.

but books which already have their author and publisher may not l)e

reproduced without consent, lies here : The former are works

—

opera ;

the second, productions for sale, are ailicles of commerce

—

oper(r.

The former are each in themselves existing for the purpose of sale

;

the second can oidy owe their existence to one individual. Conse-

quently these last belong exclusively to the author, and he has thus

an inalienable right

—

jus personaUssimum—always, through another, to

be himself the siJeaker ; that is, that no one dare hold that particulai-

discourse with the public except in his name. If any one, in the mean-

time, should alter the book by shortening, adding, or improving, he

would do wrong if this were given forth in the name of the author of

the original ; but imjiroving in the name of the editor is not infringing,

and therefore permissible. For here it is another author who carries on

another business with the publisher, and does not injure the previous

one in his business. He represents himself, not as that author as if he

were speaking through him, but as another. Translation into another

language is also not infringement, for it is not the very speech of the

author although the thoughts may be the same.

If, now, the ideas which we lay here at the foundation of book-

selling are correct, as I flatter myself they are in agreement with the

niceties demanded by the old Roman laws, then the literary infringer

can be brought to justice without its becoming necessary t<> m.ik.- .1

new law.
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Letter to Herr Friedrich Xicolai, the Publisher (page 482).

\

Book-making is no ^ insignificant branch among the improvements
of our ah-eady far-advanced community, where reading has become an
indispensable and general need. This branch of industry in a country

is a source of extraordinary profit, if exercised in a business-like way

—

through a publisher who is competent to form an opinion on the taste

of the public and the ability of each of the authors, and in a jjosition

to pay them. For the activity of his business it is necessary that he
take into consideration not only the inner contents and value of the

material lying before him, but also the market for them and the fashion

of the day, so that the, at any rate, ephemeral products of the printing ^, '

press may be brought into lively circulation, and find a quick, if not a

lasting sale. An experienced connoisseur of book-making will not wait

till the ever-ready, Avriting-loving authors offer him their own wares for

sale. Like the director of a manufactory, he considers the material as well

as the style which he jjresumes will be received by the reading public,

as something to excite or to laugh at, either from their novelty or the

scurrility of their wit ; . . . which may have the greatest demand, or,

at any rate, the quickest sale, though there may have been no demand

;

which or how much in one should be devoted to persiflage, . . . the

blame of such a writing falling not to the publisher's reckoning, but on
the head of the contracting author.

He who in manufacture and business cari'ies on openly a trade con-

sistent with the freedom of the. people, is at all times a good citizen, it

may annoy who it will. For selfishness which is not forbidden in the

police laws is no crime, and Herr Nicolai, as a publisher, will grow rich

in that quality much sooner than as an author.
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From The Epistle of Theonas to Lucian, the Chief Chamberlain,
date probably A.D. 282-300 (Ante-Nicene Christian Library, voL
xiv. pp. 43G-7).

VII. The most responsible person, however, among you, and also

the most careful, will be he who may be entrusted by the Emperor
with the custody of his library. He will himself select for this office

a person of proved knowledge, a man grave and adapted to great

affairs, and ready to reply to all applications for information, such an
one as Philadc^lphus chose for this charge, and appointed to the super-

intendence of his most noble library—I mean Aristeus, his confidential

chamberlain, whom he sent also as his legate to Eleazar, with most
magnificent gifts, in recognition of the translation of the sacred Scrip-

tures; and this person also wrote the full history of the Seventy
Interpreters. If, therefore, it should happen that a believer in Christ

is called to this same office, he should not despise that secular litera-

ture and those Gentile intellects which please the Emperor. To be
})raised are the poets for the greatness of their genius, the acuteness

of their inventions, the aptness and lofty eloquence of their style. To
be praised are the orators ; to be praised also are the philosophers in

their own class. To be praised, too, are the historians, who unfold to

us the order of exploits, and the manners and institutions of our

ancestors, and show us the rule of life from the proceedings of the

ancients. On occasion also he will endeavour to laud the divine

Scriptures, which, with marvellous care and most liberal expenditure,

Ptolemy Pliiladelphus caused to be translated into our language ;
and

sometimes, too, the Gospel and the Apostle will be lauded for their

divine oracles ; and there will be an opportunity for introducing the

mention of Christ ; and, little by little. His exclusive divinity will be

explained ; and all these things may happily come to pass by the help

of Christ.

He ought, therefore, to know all the books which the Emperor

possesses ; he should often turn them over, and arrange them neatly

in their proper order by catalogue. If, however, he shall have to get

new books, or old ones transcribed, he should be careful to obtain the

most accurate copyists ; and if that cannot be done, he should appoint

learned men to the work of correction, and recompense them justly

for their labours. He should also cause all manuscripts to be restored

according to their need, and should embellish them, not so much with

mere superstitious extravagance as with useful adornment ; and there-

fore he should not aim at having the whole manuscrii)ts written on

purple skins and in letters of gold, unless the P^mperor has specially

required that. With the utmost submission, however, he should do

everything that is agreeable to Caesar. As he is able, he should, with

all modesty, suggest to the Emperor that he should read, or hear read,

those books which suit his rank and honour, and minister to good use

rather than to mere pleasure. He should himself first be thoroughly

fivmiliar with those books, and he should often commend them in

presence of the Emperor, and set forth, in an appropriate fixshion, the

testimony and the weight of those who apjirove them, that he may
not seem to lean to his own understanding oiilv-
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Although trade ought to be free, it would be a mistake to assume

that in no sphere and in no circumstances ought legislation to exercise

control over it, and that even a helping hand can never be held out,

and encouraging words never be spoken. New systems of conducting

business and of intercommunication—and, indeed, a new state of

society and new habits—make advertising much more useful, and

recourse to it much more frequent and more respectable, than formerly.

There is, indeed, even in the high rents that are now charged for places

of business, a double cause and vindication of the practice of extensive

advertising. Our first volume has shown how large a part of the cost

of books the advertising of them forms. It is consistent, therefore,

with our object to ofter any assistance we can render to the cheapening

of the operation. May we be allowed to submit for consideration a

project? It is this, taking Edinburgh and Glasgow, or such like

cities, as an illustrative field wherewith to exemplify what Ave pro

pose : Let an establishment or bureau for advertising business be set

up, an agency call it, with offices in both cities, whereat shall 1)e

received all suitable advertisements, and let it, at a fair charge, print

them on a sheet resembling a leaf or leaves of a newspaper, in sutii-

ciently good time to allow a copy of this sheet to accompany every

copy issued on the same day of the several newspapers of the two

cities. Suppose, for instance, that newspaper A has a circulation of

50,000, to its printing or publishing office that number would be sent.

If newspapers B, C, and D, and so on, have circulations of 20,000,

10,000, 5000, etc., their supplies would be represented by these

figures. The remuneration of A, B, C, D, etc., would be proportionate

to their respective circulations. This Avould be perfectly just and fair,

whether regard be had to the claims of the presses or to the service or

benefit they severally have rendered. The cost of producing each

copy of this advertisement-sheet would be extremely small (see vol. i.

pp. 122-5). So advantageous would such a system be, that we do not

see any valid objection to ado^ition of it by all newspai)er companies

as a condition of transmissil)ility by post being required liy law, nor to

external supervision and restraint if charges under the monopoly are

too high. In tact, the central printing establishment would be in

some aspects= a Government establishment or Gazette office. Of course

each paper would l>e at perfect liberty to continue, along with the new
system, its own special advertisement apparatus and routine. In-

diiectly this good would arise—that the leviathan greatness and
crushing preponderance of some journals (which we do not think a

l)ul)]ic advantage) would gradually, as a natural, but not evil, conse

quence, be stibjected to a certain amount of relative equalising read-

justment, which would enable smaller journals to thrive which cannot

at present hold their ground. It would be a boon to the " minorities
"

in opinion. ]>ut the design and main gain is, that the area over

which ad\"ertising extends would be served more evenly, and adver-

tisements could 1)6 multiplied and made longer without much, if any,

increase of the expense at present required to be incurred for far

mferior accommodation. The principle of our proposal is not new.
Of its practicabijit}', and indeed its success, there can be no reasonable
doubt.
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TifERE is a tendency in many minds to rcj;ard the conclusions of
economists and statesmen in two lights: I5/, As ilistindive j)rincij)les of
(t parti/ to which one belongs, and therefore no longer legitimate or

open subjects for consideration, but dogmas already accepted and tenets

to be held. Let us to the utmost avoid the affixing this characteristic

to questions of trade. 2d, As essential truths and p'inciples, indeiiendent

of their relation to parties. This also is dangerous. What I under-

stand these conclusions, whether, for instance, they aftect inventions or

competition, to be is this : They are conclusions formed after considera-

tion of observed facts ; that on such and such a side of the question

the balance of advantages lies or to it turns, and that, therefore, it ha.s

in its favour expediency, and, consequently, morality too, which dictates

the adoption of Avhat is known or seen to be best in its effects, if at

same time not in itself wrong. When we are judging Avhat is best in

its effects—that is, most beneficial—we keep in view the real and com-

posite welfare of the nation and the individuals who compose it, but

first and chiefly, of the nation as a whole.
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CONCLUDING NOTE.

The compiler takes leave to indulge in a few concluding

remarks. He holds, in common with a large number of reflecting

persons, that the existing patent-system acts in a manner adverse

to British trade-interests, and is both in principle and in practice

demonstrably inconsistent with freedom of industry and free-trade.

The whole question, of which that system is but a part, how

the United Kingdom can best confront foreign competition, and

seek to maintain its industrial and commercial pre-eminence,

deserves and requires to be reconsidered deliberately and resolutely,

and may well form the subject for investigation by an unpre-

judiced, truth-seeking, and practical commission, whose inquiry

and report should 'he guided by evidence obtained in different parts

of the kingdom. See vol, i. p. 98.

By statesmen greater attention must be paid to the subject of

emigration. If our voluntary self-expatriants are persons em-

ployed hitlierto in British industries other than those that are

agricultural and pastoral, their removal from the mother-country

is a very great and very saddening loss to her. It would be

much better that they should be employed within the United

Kingdom,—if this be possible, which hardly admits of doubt. Poor

is the statesmanship which pleads the extenuating circumstance

that their withdrawal makes room for others. At present most

of these go to the United States, and carry hence a valuable con-

suming power, and also transfer thereto our choicest productive

ability, as well as military strength, along with the intention to

use both in rivalry, and possibly in hostility, as aliens. The class

whose emigration is advisable are persons brought up to farming

—

some of them labourers, others skilled capitalists—who do not, any

more than the others, change their occupation, but only the place

and circumstances in which it is to be carried on. Their efflux

should, by means of proper liberal encouragement, be directed

towards parts of the British dominions where land and employ-
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ment upon land can be at once obtained, and where their allegi-

ance and fruitfulness will still contribute to the nation's well-bein".

See vol. i. p. 107.

A policy of colonisation and, in order to warrant, stimulate,

and " utilise" it, Imperial federal co-relations ought at once to

be framed and adopted. The want of this policy and intercon-

nection is daily felt, a cry for it is continually heard. Among
the most recent Colonial expressions in its favour are an article in

an important Quarterly Eeview, and a volume just issued by

^lessrs. Hodder and Stoughton. The desiderated relationship or

union implies colonial representation in a general Council of State,

which shall (alone) have the power to regulate armaments, make

treaties, impose Imperial burdens, etc. See extracts subjoined.

Thus, and thus only, may the British Crown, and its people so

nobly posted in commanding positions over the world, no longer

maintaining insufficient defensive establishments, continue to vie

in available population and in beneficent power with the great

countries of the earth, with whom this empire, vast in territories

and in population, is at present, just because there is no proper

constitutional uniting tie, by no means in a condition to cope.

Not an hour should be lost. The nation must speak. Politicians

look too much to party interests, and succumb to considerations

which concern merely the immediate and not the remote future.

A like state of mind prevails widely among rich and poor in

general. Would that nobles and all whom rank and office render

leaders of society, in realisation of the people's hitherto neglected

claim on their time and influence, would rise to a sense of the

duties and responsibilities of their position, and discliarge the

functions which logically and historically pertain to them. They

could enlighten and arouse the public. They should settle their

eons on colonial soil. Whatever these do, a very few men of

vigour, be they of the working or whatever class, taking up

this paramount question and making it their own, would find

•everywhere innumerable subjects of our good Queen loyally and

patriotically sympathetic and responsive.

It is natural that in closing these volumes we add that one

means of maintaining community of feeling in the nation is

so to improve the copyright system, which now confines the
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publishing trade to strangely small home dimensions and makes

books dear, as to let Britisli literature diffuse itself naturally and

acceptably throughout the Empire, the mother country becoming

at length, what easily it may be rendered, the grand fountain-head

(»f useful information and wholesome influences, from which the

whole family draws refreshment.

The use of the name Parliament by the patriotic colonist

who, I believe, wrote the important article which is referred to

in the preceding page, and from which the following noble

passages are taken, implies that under the scheme of federa-

tion he contemplates the affairs of the empire would be subject

to a governing body that meets during only a portion of the

year. There is an advantage in a long intermission of sittings

between session and session. It would enable the members to

visit distant constituents in these intervals. The Scotch churches,

which meet in the month of May, provide for the conducting of

business arising between May and May, by constituting them-

selves a commission, and in that character meeting from time tc

time. In somewhat the same manner a committee of the grand

Parliament, corresponding to the present Imperial Cabinet, and

approved by the Queen, should sit all the year round in London,

or at all events be liable and ready to be summoned for business,

at very short notice, at any time of the year. Such a committee

would very nearly resemble the council which I have at meetings

of the Eoyal Colonial Institute and elsewhere been allowed to

suggest.-^

"The political genius of the Anglo-Saxon races requires that the

(lovernment should be carried on by the representatives of the people

elected by the people. But there is no room for the representation of

the colonies under the present Imperial system. . . . Any Imperial

system of governing that lacks this fundamental principle of repre-

sentation of the colonies in the chief Parliament of the Empire, con-

tains the germ which, when developed, must break up the Empire ;

and however great may be the difficulty in the way of forming thi.s

chief Parliament, we must either deal with these difficulties, or accept

the alternative of seeing in the near future the Empire of Britain

^ I incline to the form of a Council without a central Parliament, in the fii-st

instaiict> ; this council to consist of the British Cabinet for the time being,

and the agents-general of the Colonies Commission, or in i)reference, specially

appointed representatives of at least the self-governing colonies.
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broken up, and the present colonies constituted as independent and
powerful nations. . . .

" The one great principle which must form the groundwork of the
required changes is the separation of local [or provincial] from national

or Imperial interests. . . . The first change would be the separation

of local affairs from Imperial affiiirs, and this could only be effected by
the formation of local Parliaments. ... To these Parliaments should

be left the management of all local business, such as education, sani-

tary inspection, railway regulation, liquor questions, licensing, traffic

laws, and all the hundred and one local matters that at present clog

the machinery of the Imperial Parliament. These Parliaments would
be under a Lieutenant-Governor or a Viceroy (as in Iieland), who
would be appointed by the Queen, with the advice of her Ministers,

these Ministers being choseii from the Imperial Parliament. The
Imperial Parliament would deal with all international, inter-colonial,

and Imperial matters. It would be composed of men sent from

various parts of the Empire, and would be formed on the same prin-

ciples as at present. As the local affiiirs of Great Britain and Ireland

would no longer have a place in this Chamber, it would be unneces-

sary to have so complete a representation of each locality, and there-

fore the numbers might be considerably less than at present, and still

leave an adequate representation of England, Scotland, and Ireland,

and a proper preponderance over the Colonial members.
" Under such a Parliament as this the whole Empire would be held

together. This would be the central point from which would emanate

the supreme and controlling force to every part of the Empire. To
this Parliament every colony, as it grew in wealth and strength, would

bring its support and health. England would not then look with an

indifferent eye at the growth of the colonies, but their development

and extension would be of as immediate importance to her as is the

development of the wealth of an English county. The Empire of

Britain would then truly be * an Empire on which the sun never sets,'

and an Empire vast and powerful such as the sun never shone on

before. Boundless resources would be contained within herself, every

conceivable want would be supplied from her own territory, while at

the same time she would have at her call armies so vast that the whole

world would stand in awe at the might of England. For such results

as these would it not be desirable to carry out the federation of the

Empire?"

^

Thk following and concluding words of an important article from the

July number of the same Quarterly (attributed to a colonial statesman

VOL. II. 2 f
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of eminence) we present, fivd, in order to express strong doubt whether,

considering the peculiar frontier relations of Canada, it is wise to con-

template free commercial exchange between all the colonies and the

mother country—a detail by no means calling for immediate solution

;

and secondly, in order to give some little additional publicity to the

weighty and true dictum whercAvith it closes.

" From a purely colonial point of view, a federation of the empire

would also be of great benefit. ... It is to be presumed that all

duties between various parts of the empire would be abolished, and

as each part could supply what the other lacked, there would be less

necessity to import from foreign countries. ... It has also been

shown how the retaining of these outlying parts can only be effected

by the adoption of the federation of the empire ; and the question which

daily becomes more vital is, whether this vast agglomeration of loosely

connected States shall be moulded by some master-hand into one grand

stupendous empire, unparalleled in its extent, unequalled in its wealth,

and unrivalled in its political institutions, or allowed slowly to melt

away and break up into numerous third-rate powers."

In one of our leading magazines for June, Earl Grey, at the conclu-

sion of a valuable paper (in Avhich, iiiter alia, the French Treaty is

represented as impolitic and unfortunate), sketches another way of

solving the problem how to maintain the integrity of the Empire.

Anything coming from his Lordship on this subject is entitled to

attention. He will probably be not disinclined to modify the scheme

in such a manner as to invest the colonies with due community of

actual voting poiocr to determine Imperial concerns.

" I observe that when the delegates of the Australian colonies met to

consider the question as to the propriety of maintaining the restric-

tions on their power of altering their tariffs, they asserted that " Great

Britain must logically do one of two things, either leave the colonies

unfettered discretion, or, if she is to regulate tariffs or reciprocal tariff

arrangements, or to make treaties affecting the colonies, give to the

colonies representation in matters affecting the empire." If this is

meant to refer to a project Avhich has not unfrequently been suggested

of giving to the colonies the right of returning members to the House
of Commons, it is open to insurmountable ol ejections. . . . Yet, on the

other hand, in the position to Avhich the colonies have now attained, it

could not be regarded as unreasonable if they Avore to ask that if they

are to be made subject to a real control on the part of the Imperial

Government, in order to make sure that their measures shall not clash

Avith the policy of the empire, some effectual means should be afforded

to them of making their Avishes and opinions heard by that Government
before it comes to decisions in Avhich they are concerned. . . .

" I Avill venture to suggest that it might at least be Avorth considering

whether some such arrangement as the foUoAving might not be adopted
with advantage. A committee of the PriA-y Council to be formed for
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the purpose of considering and reporting its opinion to Her Majesty
on such questions affecting the colonies as Her Majesty on the advice
of her ministers might think fit to refer to it. Her Majesty to signify

her readiness, on the recommendation of the colonial governments
which have agents in this country with suitable salaries, to appoint
them to be members of her Privy Council and also of the Committee
on Colonial Affairs so long as they held their posts as agents. Already
the appointment of agent in this country is occasionally conferred by
some of the more important colonies on one of their leading men, and
it is probable that this Avould bo done more frequently if the appoint-

ment by the arrangement just suggested were invested with an im-

portance calculated to make it an object of ambition, and to give them
greater authority in their communication with Her Majesty's Govern-
ment. The advice and assistance of eminent colonists might be ex-

pected to be of great value in the proposed committee, and also to the

Secretary of State in a less formal manner. In referring any question

to the committee, Her Majesty to direct such members of her Privy

Council as she might think fit to be summoned to assist the colonial

members of the committee in considering it. On important subjects

the Secretary of State for the Colonies, and perhaps some of his

colleagues, would probably take part in the deliberations of the

committee, and it is to be hoped that, in some cases at least, party

feeling would not prevent the aid of former ministers ft'om being also

obtained, and from proving of great utility. ... In the early days of

the British colonies the authority of the Crown over them was mainly

exercised through the Committee of Council for Trade and Planta-

tions, now called the Board of Trade ; and though its functions with

regard to the colonies have long been transferred to the Secretary of

State, the form of referring colonial Acts to it is still adhered to, and

the assent to them of the Crown or their disallowance is signified by

the approval by Her Majesty in Council of reports which nominally

proceed from it, though really from the Colonial Office. ... In con-

cluding this paper I must again express my conviction that by some

means or other this object must be provided for if it is desired that

the connection of these important dependencies with the British

Empire should be permanently maintained. Grey."

^a5/rads/rom Victoria Britanxlv. Hodder and Stoughton. 1879.

My proposition in this respect, and to meet the exigencies of

colonuil representation, is that the present British Parliament shall

assume the character of T\co Legislatures ; in one capacity to act as a

domestic legislature, in the other as an Inter-Britannic Imperial Par-

liament, uniting with it representatives from the colonies. I believe

that no new legislative body can ever be created in England to act as

a local legislative body, nor can any ever be created that can supersede

the present Imperial Parliament in its joint capacity of Lords aiid

Commons. . . .
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And why cannot this same principle be extended to the colonies, so

as to enable their representatives, in addition to legislating in tlieii

domestic matters in their own colonies, to enter fully into active

Imperial legislation, and discharge also the same double obligations

to their common country and the Empire that are now performed by
the British Parliament ] . . .

I think all will agree, in consideration of the vast and intricate

relations of the British colonies to other nations, as well as in their

Anglo-colonial aspect, and the rai^idly-increasing j^roportions of all,

that the colonies are not only fully entitled to a share in shaping the

policy of the central Government, but that the time has fully come
when the British Government and the English people themselves, in

their own interests, should seriously consider this subject.

Now, while, as I have said, there can be no division of labour or

power by the creation of new legislative bodies, and Avhile the change,

simple as it may seem, of dividing the present British Parliament into

two divisions is the utmost limit to which there is any possibility of

the Imperial Parliament adjusting itself to the requirements of the

case, yet it is fully enough to consistently admit of colonial representa-

tion, and to make harmonious separate local legislation for England
and the colonies, and united Imperial legislation for the colonies and
England. . . .

This division would nominally create two Legislatures, but the

same representatives would serve in both, . , . Without this division

the colonies could never present themselves on the floor of a British

House of Commons with any more propriety than English representa-

tives could take active part in the discussions in the colonial Legis-

latures, except, by mutual arrangement, the representatives from the

colonies abstained from voting on local affairs ; but I cannot see that

tliis would work harmoniously, and, indeed, it would be difficult some-

times to draw such a fine line as should perfectly discriminate between

national and domestic legislation. . . .

It cannot be said that the colonies are, in any sense or degree, a

party to, or a part of, the present British Government ; the colonies

are a part of the Empire, but in all their imperial interests they submit

to the rule of England. . . .

There is no necessity that there should be an immediate or entire

uniformity in colonial representation ; that is to say, Canada, and
perhaps one or two other of the more important colonies, or Canada
alone, could enter into tliis jirojected union with the mother countries,

leaving the less important and the more numerous to be governed by
the then consolidated Empire, and perhaps to be admitted at a future

time. . . .

For the colonies in general, perhaps at some future time those lying

in sufficiently close proximity for the purpose may see the wisdom,
like their sister colonies in British North America, of uniting into

confederacies ; and this consoli«lation among themselves would enable

them better to present themselves as a certain great section of the

British Empire, and so render representation for them both simple

and dignified. Especially might this be done to advantage in the case
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of the five flourishing colonies of Australia. In such a case, it is not
unlikely that in course of time there would be found to exist less

necessity than formerly for so many small Legislatures. . . .

The matter of a uniform nationality for the people of the four

kingdoms and the British colonies cannot but appeal to the minds of

men as reasonable, desirable, and, as I believe, essential. . . . The
sooner dividing lines of distance, language, nationality, or anything

else that tends to impede the national character, is utterly discarded

as a relic of feudal times, the sooner will the British Empire rise to

that high place as a nation to which Providence and nature has

assigned her. . . .

If the English people are indifferent as to the future of their

Empire, if the present is all that occupies their attention, if national

pride and patriotism does not rise higher than a scramble for high

office or party interests, then I acknowledge I am mistaken in the

national characteristics of my countrymen, and any of these proposed

changes are needless. But the great peculiar trait of the English

character is their love of that which is strong, lasting, and durable,

with an abundant caution to intrench themselves in this same defen-

sory position. And while all may not be ready to endorse my plans,

I doubt not but all will acknowledge the necessity of making due pre-

paration for every national emergency.

One thing is certain—one upon which every man, I think, will be

agreed—viz., that if anything is needed out of the regular order of

legislation, if under any circumstances the English people could be

brought to step out of the old measured beaten track of the footprints

of a thousand years, then the present is the most opportune of all

opportunities.

No such grand moment has ever been i)resented to the British

nation as the present one, and the opportunity probably will never

repeat itself. It is a time when there is a universal and undying

attachment to the person of the Sovereign, and more could be accom-

plished in these last precious years of the Queen's reign than could

have been accomplished at any preceding time of British history, or

than in all human probability could be accomplished at any time in

the future.



598 International Copyright.

The following clips are Jidded without any note or oomment, as

such, in the main, would be but a repetition of observations already

presented superabundantly :

—

INTERNATIONAL COPYRIGHT.

To the Editor of The Times.

In suggesting an International Copyright Conference, we simply

propose to render obligatory and legally binding what has been for

years heretofore a voluntary practice under oui* " law of trade courtesy."

That unwritten law has enabled American publishers to grant to foreign

authors many of the benefits which would accrue to them under the

operation of a copyright treaty. ^Ve are unaware of the existence of

any such law of courtes}'^ among English publishers ; and if there be

one, certainly but few American authors whose Avorks have been

republished in England have reaped benefit from it. . . .

As a matter of fact, no British author complains of the republica-

tion cf his work here ; indeed, the aggrieved party is the author who
cannot find a jjublisher in the United States. . . .

Hakper and Brothers.
Franklix Square, New York, May 12.

THE PRICE OF BOOKS.

To the Editor of The Times,

Regarding the pricing of books, this is a matter of detail that, I

submit, must be left to the discretion of the proprietor; any legal

interference could only be justified on communistic principles. If an

author is wUling to sell the fruit of his labour absolutely to a publisher,

or any one else, surely the purchaser may do with his acquired pro-

perty as he thinks fit ? His mode of redisposing of it to the public or

otherwise is a matter that concerns him alone.

Practically it is a mistake to suppose that mere cheapness will sell

a book, and as an illustration of this, I would cite the publications of

Her Majesty's Stationery Office. Many of the Government Blue-books,

which may be of the greatest value to a limited few, are priced at a

figure that could only recoup the cost of their production if the sale

were very large ; and the country, in its endeavour to act the book-

seller, throws away its money in the most reckless manner. . . .

The new view taken by the American publishers is rather an

amusing one. By their proposal, an English author disposing of his

Avork jointly to an English and an American i:)ub]isher for (say) £5000,
will obtain protection in the States ; but should the author sell his

work solely and entirely to an English publisher for (say) £6000, the

copyright will not be protected in America.

I observe you refer to the great difference in the price of English

books at home and in the States, and you suggest that no inter-

national arrangement is probable unless the English author could so
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manage as to sell his works iu America at the present cheap prices.

It must be remembered, however, that the American price of English
books is the English price rnxmis the value of the copyright, which has
been purloined. American reprints are iu the position of snuiggled or
stolen goods, and if the English author could not by a new arrange-
ment obtain a higher price from the American public for the benefit

they derive from his works, it is difficult to see how he would be
advantaged.

I hope the more this question is ventilated, the sooner will the
public both here and across the Atlantic come to recognise the prin-

ciple of copyright being an indefeasible personal propertj% not the
mere creation of the Statute-book ; and that international legislation

should be based on justice to the author, and not on the exigencies

of the publishing trade or on the claims of the public for gratis

literature.

A. W. Black.
Edinbdegh, May 27.

INTERNATIONAL COPYRIGHT WITH AMERICA.

To the Editor of The Times.

Any reasonable arrangement by Avhich an English author can

obtain copyright protection for his works in the United States must
be beneficial to authors, to publishers, and to the public. Such an

arrangement would be beneficial to authors, for the obvious reason

that it would double the market for their works. . . . An American
publisher, in common commercial prudence, cannot pay an author at

the same rate for a work which maj' be rei)rinted by any one in com-

petition with him, as he would for a work of which he had the

exclusive copyright.

It is not so obvious at first sight why the English public should

be benefited should our authors be able to find a larger market for

their wares. The reasons are twofold : they would get cheaper books,

and more of them. . . . Both author and publisher would rather make,

cceteris j)(irlbus, £100 by the sale of 3000 copies of a book at a low

price, than by the sale of 750 at a liigh one—the author because he

wishes to disseminate his ideas as widely as possible ; the publisher

because he knows that every copy sold is the best of all advertisements,

and may lead to the sale of many more. . . . Many books of con-

siderable value which remain unpublished because the authors cannot

afford to print them, and publishers cannot see their way to doing so

except at a loss, will be published when the existuig small demand for

such works is doubled. . . .

In some cases, at any rate, it would be desirable to avoid the cost

of setting up the type twice, or of taking stereotype plates, and it

would be more convenient to ship an edition from one country to the

other. This would be so in the case of that large and often most

valuable class of books for which the demand is very limited. It



6oo English a7id Ainerican

would therefore be far better to have an arrangement by which the

books should be produced in whichever country may be most con-

venient in each particular case. . . .

Mr. Harper's suggestion that a joint commission of eighteen

American citizens and British subjects should be appointed to con-

sider the question, and report to their respective Governments, seems

to be a very good one. . . . The endeavour of the British repre-

sentatives should then be to further a scheme for international copy-

right, which should be as fair for all classes in each nation as possible

and as free as may be from any clauses which would tend to narrow

and restrict its action. One restriction only would seem to be neces-

sary, namely, that boohs manufactured in the one country should not

be exported to the other without the sanction of the copyright owner.

A London Publisher.
May 24, 1879.

From The Times, May 24, 1879.

The very abundance of readers which drew capital into the New
York and Boston publishing trade, has for many years past excited the

indignation and longing of British authors and booksellers. A popular

work by an Englishman counts its tens of thousands of American
readers to its thousands at home. American intelligence, which has

been nourished since the United States became a nation on the produce

of English minds, paid until very recently no toll whatever to its

teachers. . . . Copyright anywhere owes its existence scarcely so much
to a belief that the cultivator of ideas has a right to be paid like the

cultivator of corn and turnips; it is rather the result of a sense of

gratitude in the public towards its teachers. . . . American publishers

threaten their countrymen Avith a sudden dearth of literature if they

gi-ant English authors a copyright without a condition appended that

the copyright shall be administered by American printers and pub-

lishers. On the face of things there is more reason for the menace
than our correspondents in the publishing trade are inclined to allow.

The multitudes of American readers are not likely to tolerate the Eng-

lish publishing fashion of producing a work first in an expensive shape.

Histories in two, three, or four thick octavos, novels in three volumes,

are abhorrent to the tastes of a country in which a farmer's daughters

in Minnesota read new literature as eagerly as the family of a London
barrister. It may be objected that American publishers produce

American works in as costly a form as English publishers produce

those by English writers. That is little to the i)urpose so long as

the American reader is free of a much richer literature at the price

of a shilling or two within a few weeks of its original appearance.

English readers either resort to a lending library or they wait the

pxiblisher's convenience to favour them with a cheap re-issue when the

last pocket, well lined enough to expend a guinea and a half or two,

has been probed. Lending libraries are scarcely as available in the

Western States as in London or Brighton. Assiu-edly the Rei)ublican
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spirit of equality would resenfc a suggestion that it must defer reading
the book of the season until the whole of the popular excitement it

has stirred has sparkled itself away. English publishers, like our
correspondent of this morning, repudiate any lf»ve in the al«tract for

high prices over low. They urge the unreasonableness of limiting a
sale to hundreds if they could sell an issue of the same number of
thousands. Their arguments con-snnce every one except themselves.

A superstition has seized upon them that every book of importance
must make its tUhut in a garb proportioned to its importance. . . .

"A London Publisher" pledges himself that, with an American public

added to the English, the world shall see a revolution in the tariff of

English literature. The American public will hardly patent him and
his brethren as its sole purveyors of English literature unless they

commence by offering their OAvn countrymen an instalment of their

munificent promises of reform.

THE INTERNATIONAL LITERARY CONGRESS, 1879 SESSION.

M. Edmond About.—The assertion of an international right of

literary property might be traced back for upwards of twenty years,

when the campaign was first opened by English authors and publishers.

. . . All their friends appeared animated by the spirit which pervaded

the present proceedings, viz., a spirit of justice and international

fraternity.

Mr. Frederic Thomas.—He hoped that they would be perman-

ently useful, and that at the close of the Congress they would transmit

to other hands the duties they had imdertaken, accomj)anied by the

watchwords they had received—" The literary union of nations ; ad-

vantages for each ; fame and liberty for all !

"

From The City Press, Avgust 13, 187i».

Tuesday.

Professor Leone Levi read a paper. . . . Literar}' property is as sacred

as any other description of property, and it makes no difference

whether it is created at home or abroad. If so, no need should there

be of international copyright in order to admit foreign literary property

to the protection of the courts. Not to recognise the right is vandal-

ism. It is piracy which no civilised state should permit. . . . Surely

it should not be necessary to enter into a treaty for the fulfilment of a

simple act of justice. . . . Tlie British Government complained of the

injastice perpetrated upon British authoi-s. They brought forward

e\ndence showing that the existing system discouraged, demoralised,

emasculated American literature. But all in vain. And now, having

exhausted all manner of direct negotiation, I^ngland may well ask a
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verdict on the question from tliis international tribunal of jurists and
publicists. What is it that the United States allege as a justification

against international copyright ] They deny the right of a foreign

author to the exclusive control of liis work beyond his own country.

They plead that copyright would enhance the cost of literature, and

thereby prove a barrier to the diffusion of literature and learning in

the United States. . . . AVliy refuse the same protection to a foreigner

when any other description of foreign property is scrupulously pro-

tected ? The granting of international copyright may enhance the

cost of foreign literature, at least in an infinitesimal degree. But is it

not right that it should 1 Stolen property is cheap, but it is illegal.

I deny, however, that international copyright will check the diffusion

of literature and learning in the United States, for, on the contrary, it

is certain to give a needed stimulus to American literature. . . . The
Royal Commissioners said :

" We have come to the conclusion that, on

the highest public grounds of policy and expediency, it is advisable

that our laws should be based on correct principles irrespectively of the

opinions or policy of other nations. We admit the propriety of pro-

tecting copyright, and it appears to us that the principle of copyright,

if admitted, is one of universal application." ... If Ave recognise copy-

right, that is, the right of the author to forbid any one from copying

his Avork, Ave must go a step further and grant him the full right to

supi^ly and control tlie translation of the same in any language. . . .

The purpose of a treaty on international coi)yright should be simply to

come to an understanding as to the means of proof of such right of

property according to the laAvs of the contracting parties in such

authors and artists, and the simplest and easiest method for establish-

ing the necessary evidence the better. . . .

Mr. C. H. E. Carmichael, hon. sec. of the Committee on Copyright,

brought up a report Avhich stated :—Since the last conference of our

Association several steps haA'e been taken in A%irious countries in the

direction of international copyright. , . . The difficulty of legislating

for the protection of authors of Avorks of art is mucli greater than that

experienced in regard to literary Avorks, and it is complicated at least

in France, and I think my recollections of the AntAvorp Art Congress

Avarrant me in adding Belgium, by the reluctance, almost amounting to

absolute refusal, of the artists to take any steps Avhatever to secure the

property which they nevertheless A\ash to have secured to them in the

productions of their brush or chisel. " We are the children of Apollo,"

said the artists at the Paris Congress. A A'ery interesting pedigree,

no doubt, but it is somcAvhat difficult to see Avliy such a descent should

exempt those Avho boast of it from taking such simple steps as may be

asked of them to secure their cojiyright. ... I have to report a move-
ment in favour of copyright legislation in the kingdom of the Nether-

lands, Avhich appears to have had the approbation, as to its main
outlines at least, of tAvo successive ministries, and Avhich may therefore

be considered as likely to be kept before the Chambers until it is

passed. . . . NeAvspapeis are to be alloAved to reproduce public

addresses (diacows) Avithout exposing themselves to severe treatment
(sims s'ci):poscr de^ rlgticurs) ; and musical pieces or dramatic Avorks may
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be rendered in private gatherings, and even, in certain cases, in public.

It would seem, therefore, that in the Netherlands, if the proposed legis-

lation is carried out, no one will run the risk of incurring a fine for

singing a " copyright song," a case which has not unfrequently occurred

of late in this country. The Dutch draft also allows the citation of

portions of published works, and the making use of them for anthologies

and educational books. It is proposed that the law, when passed,

shall extend to the Dutch Indian colonies. ... I can only briefly

refer to the interesting volume on the law of copyright which has just

been published by Mr. Drone at Boston, and which we may hail as a

mark of the progress of American thought in the direction of inter-

national copyright. . . .

General Jame*-^Grant Wilson (United States) said that there was
every probability that some kind of international copyright law would
be passed between the Governments of America and Great Britain. . . .

Mr. H. W. Freeland . . . Any agreement would be better than

the state of things now existing, for it was as injurious to authors as

to publishers.

SCOTTISH SCHOOL BOOK ASSOCIATION.

From The Edinburgh Courant, September 22, 1879.

The retiring Chairman (Mr. Penny, Culross) delivered the follow-

ing address :— ... In 1871, being the year previous to the passing

of the Education (Scotland) Act, the income of the Association from

the premiums of our publications was £2401, and the stock account

amounted to £5831. . . . The income from premiums has increased

in these six years by about £400 a year, and the stock account has

increased in that time from £5831 to £10,888. . . .
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Uncertainty of law prevents prosecu-

tion of infringers, 208.

Damages not usually given till validity

is established, 220.

Cruel subjection to law jjroceedings,

241.

Repeal of invalid patents expensive,

329.

Law protects useless inventions, 321.

Difference of opinion amongst judges,

209, 212, 290.

Lord Coke's words, 332, 457.

,, Kenyon's opinion, 204, 264.

„ Selborne's opinion, 349.

„ Cairns' question, 309.

System of caveats, 226, 374.

Writ of scire facias, 260, 272, 274,

293, 398.

Law as to patents, everywhere unsatis-

factory, 1.

„ disgraceful, 50.

„ in Canada, 339, 460,

465.

„ in France, 9, 16, 451,

453.

„ injury to France bj^,

424.

„ in France prevents com-

merce with Switzer-

land, 545.

„ in Prussia, 547, 553.

„ Switzerland — absence

of law as to patents

does not injure Swiss

Confederation, 249.

„ in CJnited States, 410,

483.

LiCEKSES—338, 487.

Origin of, 98.

System of granting, 432.

not always granted, 242.

granted only to a certain number, 220.

given to terminate suits, 248.

Difficulty in getting licenses taken, 504.

Compulsory, 31, 51, S6, 62, 66, 68,

73, 75, 77, 80, 82, 90, 111, 112,

124, 139, 140, 148, 163, 159, 165,

167, 181, 194, 221, 242, 277, 283,

286, 289, 293, 322, 337, 357, 370,

886, 414, 423, 427, 432,435,437,

438, 441, 44.3, 444, 448, 449, 458,

463, 474, 475, 478, 482, 485, 496.

Substitute for compulsory licenses,

406, 407.

Restricted number of, 185, 218, 284.

The right to restrict questioned, 214,

216.

High charges for, 185, 293, 338.

Tribunal to adjudicate price of License,

284.

A maximum "toll" on license sug-

gested, 284.

Fictitious high license, 218.

Mr. Daniell's license, 222.

Points to consider in fixing charge, 222.

First license often gratuitous, 280.

Modeof assessing, in United States,408.

Royalties under license sometimes

amount to more than profit of

manufacture, 220.

at moderate royalties, 202.

Refusals to give licenses, 50, 219, 220,

223, 242, 423.

In such case jury would award only

nominal damages, 219.

Refusal to give a Bessemer license

explained, 398.

Inconveniences from refusals, 277.

Infringers after refusal of licenses

never prosecuted, 220, 303.

The more licenses, the more opponents

of a patentee, 222.

for valid patents usual, 228.

Evil effects of, 234.

Goods ordered from India to avoid

license dues, 253.

Interchange of, 406.

LiTiGATiox—must be faced, 93.

Patent, 327, 443, 446.

Expense of, 134, 205, 288, ,306.

Hence unprincipled demands often

submitted to, 20, 22.

Want of jircliniinary examination mul-

tiplies, 243.

to be avoided, 261.

slower than formerly, 274, 276.

Limit to, 288.

Difficulties of, 306, 308, 311.

Grounds of, 311.

Incomplete inventions jiroduoe, 326.

Steps and stages of, 347.

Costs of, often prevent it, 440.

Invalid patents produce, 473.

Royalties paid to avoid, 474, 479.
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AUTHORITIES, COXGRESSKS,
QUOTATIONS, REFERENCES.

Admiralty .and War OflBce, 23, 71, 150,

156.

Annals of Commerce, Macpherson's, 2G8.

Association, British and Social Science,

34, 37, 68, 124, 159, 167, 523.

„ for reform of Law of Nations,

193, 195, 196.

„ International Social Science,

40.

,, Inventors', 226.

,, of Patentees for protection

of patent property, 226.

,, Patent Law Reform, 122.

Aventr Commercial, 533.

Brown's Popular Treatise on Patent Laio,

525.

Carpmael's Index, 270.

Cbambers of Commerce, Associated, 148.

„ ,, Birmingham, 67,

122.

„ „ Edinburgh, 63,

72,77,79,101,

105, 114, 190,

193.

„ ,, of German3% fa-

vour aboli-

tion, 34, 143.

„ „ Greenock, 114,

194.

„ „ Liverpool, 54,

118, 179,544.

Saxon, 127, 138.

Chemical Xews, 310.

Chemist, 441.

Commerce, Annals of, 268.

Commissioners' Journal, 348, 373, 418,

419, 444, 525.

Comte's, Charles, Traite de la propi'iMS,

30.

Conference of Law of Nations' Associa-

tion at Antwerp, 193.

Congress, Vienna Patent, 53, 55, 67, 68,

70, 73, 74, 141.

Congress of Industrial Property at Paris,

18.3, 196.

Coryton's Law of Loiters PatsuL, 420, 525.

Economist, 119, 532.

Enr/meer, 191, 441, 483.

Engineering, 56, 191.

Foreign Office, 126.

Gamier's tEconomic PoUtiqur, 177.

Glasgow Inventors, 194.

interest of Scotland, ffr., nzS ; 554.

hiventors' Advocatr- Society, 308.

,, Institute, 66, 122.

Journal, Ironmongers', 441.

„ Society of Arts, i'ZS.

Official, 52G.

Limousin's Be la propriitd inteUecbuelk'

Industrielle, 31.

London Gazette, 58, 79.

Magazine, Law, 34.

„ Scots, 32.

Mason's, Judge, Letter, U.S., 427.

Nineteenth Century, 87, 184.

Patents, abolition of, 19.

„ how to make money by, 149.

Patent I^aw Amendment Society, Na-
tional, 226.

„ „ Commission, 1863; 315.

„ „ League, 226.

Patent Laica, Our, 542.

Patent Office Journal, 58, 373, 374, 441,

525, 526.

,, „ Publications, 72, 173, 191.

Patent Question in 1875, S3.

Quarterly Abridgment, 334.

Rees' Cyclopmlia, 99, 168.

Rei)ertory of Inventions, 210.

Beports, Associated Chamber of Com-
merce, 525.

„ Extracts from Social Science,

37-50.

of Commissioners in 1865;

272.

of House of Commons' Com-
mittee, 1829; 70, 112, 160,

163, 197.

,, of House of Commons' Com-
mittee, 1871 ; 7, 53, 07-69,

82, 130, 165. 305, 557.

„ of House of Commons' Com-
mittee on Patent Office

Library, 520.

„ of House of Lords, 33, 54.

,, on London Exhibition of 1862,

French, 28, 34.

,, of Ordnance Select Committee,

302.

on Patent Law Amendment
Bills, 1851 ; 226.
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Report of Patent Law Committee of

British Association criticised, 524.

Review, Fortnitjhiiij, 123.

„ Mining, 441.

„ Saturday, 181.

Revue de droit IniernatUynal, 544.

Royal Commission, its Report, 13, 22,

53, 54, 557.

adverse to Patents, 23, 53, 557.

who gave evidence, 66, 557.

evidence, 331.

Scientific American, 192.

Scoteman, 101, 120, 557.

Society for Diffusion of Useful Know-

ledge, 256.

„ Glasgow Philosophical, 54, 75,

130, 18.3.

„ of Arts, 65, 68, 69.

„ „ Royal Scottish, 36, 184.

„ of Engineers, 75, 107.

Stationery Office, 419.

Supreme Imperial Tribunal of Com-

merce, 549, 553.

Telegraph, Daily, 107.

Time^, 66, 113, 115, 121, 419.

Brtsiol, 115.

Vermeire's Libre Travail, 34.

Persons—
Abbott, Francis, 204.

Abel, Frederick A., 304.

Aikin, Arthur, 208.

Akersdyck, M., 544.

Allhusen, Christian, 486, 505, 512.

Applebon, Dr., 123.

Armstrong, Sir W., 19, 21, 50, 132,

315, 412, 422, 536, 542.

Aston, Theo., 151, 345, 354,355, 359,

884, 470,471,478.

Bacon, Lord, 265.

Baird, H. C, 121.

Barlow, Charlee, 149.

Beaumont, Captain Frederick, 513.

Benjwd, M., 476.

Berlin, Seniors of the ti'ading com-

munity, 142.

Bismarck, 127, 182.

liolloy and Kronauer, 54^, 54i5.

BoufDcrs, M. de, 2, 10.

Boutarel, M., 544, 546.

Bower, A. Perry, 48.^.

Bramwell, C. E., 528.

Brewster, Sir David, 33, 251, 522, 526.

Brougham, Lord, 332.

Brunei, father and son, 19, 21, 161,

203, 245.

Cairns, Lord Chancellor, 129.

Campbell, Lord, 23.

Campin, F. W., 153, 235, 452.

Carpmael, William, 229, 272, 302,

439, 522.

Chelmsford, Lord, 123.

ChevaHer, Michel, 1-31, 41, 114, 184.

Chittendeji, L. E., 405.

Clegg, Samuel, 208.

Clode, Charles M., 308.

Oobden, Richard, 23, 114, 116.

Coke, Sir Edward, 99.

Cole, Sir Henry, 247.

Comte, Charles, 30.

ConoUy, Rev. W. J., 132.

Coryton, Jolin, 38, 488, 484.

Cowan, Charles, M.P., 38.

Cowper, E. A., 54, 06, 70, 73, 520,

Crossley, Sir F., 288.

Cubitt, Sir William, 19, 244^

Curtis, Matthew, 287.

Derby, Earl of, 53, 112.

Dircks, Dr. H., 50, 165.

Dreghorn, Lord, 104.

Duncan, John, 235.

Dupin, Philipjje, 2, 4.

Edgar, Dr., 39.

Edison, Mr., 186.

Edmunds, Leo, 276, 520.

Erskine, Lord, 265.

Fairbairn, Sir W., 55, 241, 521.

Fairrie, J., 237.

Faraday, Professor, 340.

Farey, J., 68, 112, 161, 200, 207, 215.

Few, Chailes, 203, 306.

Fothergill, Benjamin, 243.

Fox, Sir Charles, 521.

Gamier, S., 177-

Oiffard, Lord Justioe, 384.

Gilbert, Davies, 199.

Gordon, Lord, 131.

Grant, Mr., 2S0.

Granville, Lord, 5, 8, 41, 129, 332, 339.

Grove, Sir W. R., 305, 343, 345, 346,

347, 353, 356, 369, 381, 382, 384,

387, 422, 466, 474, 478, 512.

Hale, Warren S., 242.

Haseltine, G., 460.

Hatherley, Lord, 129, 262.
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Hawes, W., 39.

Hawkins, J,, 214.

Hen.son, P. K. H., 3S2.

Hill, Frederick, 50.

Hill, M. Davenport, 247, 254, 270.

Hills, Mr., 197.

Hindmarch, Mr., Q.C., 55, 421.

Hodge, P. R., 232.

Hodgson, Professor, 81.

Hoffmann, Professor, 467, 480.

Holden, Isaac, 123, 404.

Holdsworth, A. H., 213, 215.

Holker, Sir John, 56, 107, 122.

Howard, James, 165, 441.

Johnson, J. H., 439.

Johnston, Andrew, M.P., 136.

Judges, Eminent, 23.

Justice, Lord Chief, 381.

Kenyon, Lord, 264.

Klostermann, Dr., 145, 541.

Law, J., of Lauriston, 167.

Lefroy, General Sir J. H., 301.

Legrand, A., 7, 21.

Liebig, Baron, 92.

Limousin, Charles, 31.

Lloyd, Horatio J., 34, 256.

Lowe, Right Hon. Robert, 53, 131.

Macfie and Sons, 117, 423.

Macfie, K. A., 34, 39, 42, 50, 79, 83,

104, 107, 112, 122, 141, 177, 240,

294, 334, 419, 544.

Mansfield, Lord, 211.

Manteuffel, 548.

Mason, Judge, 460, 465.

May, Charles, 262.

Mercer, John, 248.

Merry, Joseph, 207.

Michell, W. M., 418.

Mill, J. S., 444, 445, 476, 477, 509, 535.

Millington, J. C. E., 207, 209.

MoncriefiF, W. B. Scott, 159.

Morton, Samuel, 208.

Mundella, A. J., M.P., 66, 70, 73, 501.

Muntz, G. T., 80.

Muspratt, Edward Knowles, 466, 512.

Nasmyth, James, 411, 412, 418.

Neumann, Dr., 144.

Newton, A. V., 73, 155, 240, 293,

423, 427, 464.

Newton, William, 205.

Palmer, Hinde, Q.C., 72, 73.

Pasteur, M., 21.

VOL. II.

Perkins, Mr., 27.

Piatt, J., 19, 21, 282.

Playfair, Right Hon. T voi. \\ V S7.

95, 184.

Poole, Moses, 207.

Prevost, J. L., 249.

Prosser, Richard, 251.

Reeve, H., 289.

Reid, Lieut. -Col., 250.

Rendel, J. Meadows, 252.

Ricardo, J. L., M.P., 179, 264.

Richardson and Co., James, 66.

Roberts, R., 241, 243, 286.

Robinson, Admiral, 23, 300.

Romilly, Lord, 262, 264, 328.

Rosenthal, Dr., 143.

Rotch, Benjamin, 207, 210, 211.

Russell, J. Scott, 19, 21, 277.

Samuelson, H. B., M.P., 122, 515, 532,

545.

Say, M., 264.

Schneider, M., 20, 24, .389, 396, 402,

404, 422, 474,494, 512.

Selborne, Lord, 129, 343.

Siemens, Dr. C. W., 165, 432.

Sinclair, Sir J., 32.

Smith, F. Pellet, 522.

Smith, Sir Montague E., 284.

Somerset, Duke of, 23, 300.

Spence, William, 42, 236, 276.

Talleyrand, 6.

Taylor, John, 197.

Tenterden, Lord, 211.

Thomson, R. W., 36.

Thomson, Sir William, 130.

Traun, Dr., 144.

Urlin, R. D., 41.

Vermeire, P., 34.

Webster, Thomas, 37, 41, 55, 69, 99,

141, 147, 226, 3.30, 343, 346, 347.

355, 368, 387, 473, 621.

Weddinge, W., 249.

Westbury, Lord, 372.

Westhead, J. P. B.. M.P.. 253.

Wise, Lloyd, 71, 483.

Wolowski, Louis, 252.

Wood, H. T., 65.

Woodcroft, Professor B., 1.3, 123, 245,

272, 332, 455, 520, 522.

Wright, J. S., 38, 447.

Wyatt, R. H., 210, 235.

Young, James, uf Ktlly, 150.
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CASES, ILLUSTEATIOXS.

Admiralty, 134, HOO.

Agricultural iin])lements, 245.

Alchemy ever realised, only case of, 398.

Alkali and pyrites, 467, 468, 501.

Alpaca in umbrellas, 42, 293, 376, 379,

383.

Ampbre, 340.

Aniline, 25, 27, 150, 312, 479, 533.

Applegarth and Cowper's printing ma-

chine, 334, 346, 376.

Archimedes, 522.

ArkWright, 224, 231.

Armstrong, Sir W., 156, 159, 301, 388.

Association in holding patents, 380.

Axle, patent, 451.

Bain's patent for electric telegraphy, 270.

Barbn- of Seville, 389.

Beneficent despots, 335.

Bessemer, Sir H., 7, 43, 46, 50, 50, 65,

135, 149, 150, 15.3, 156, 352, 369, 370,

388, 394, 417, 423, 424, 433, 434, 464,

498, 500, 532, 535, 540, 556.

Betts's patent for capsules, 290, 291, 309,

314, 347, 450.

Biscuit manufacture, 230.

Black dye, 216.

Bleaching powder, 489, 490.

Boilers and screws, 280, 281.

Book of Praise, 360.

Bootjack, 429-431.

Bottle racks, 11.

Boulton and Watt's engine, 212, 231.

Bovill, Sir W., 50, 292, 309, 325, 326,

329, 331, 335, 349-351, 357, 388.

Brace arrangement, 430.

Bramwell's suit, 489.

Bronze, 397, 403.

Calvert's machine, 233.

Candlemaking, 242.

Carbutt's case, 532.

Carpenter's brace, 201.

Carpets, 43 ; loom, 185.

Cart Wright, 231, 405.

Centrifugal pump, Appold's, 231, 238,

239, 240, 250, 259, 339, 340, 341, 375.

Charcoal, 43, 238.

Chemical processes, 133.

Churn, 428.

Circular machine, 501.

Cloth, woollen, 104.

Cockspurs, 294.

Colours, 26.

Condenser, separate, 310.

Cooke, of York, 318.

Coppersraoke, invention to get rid of, 315.

Coprolites, 92.

Cork mattress, 150.

Corliss valve, 515.

Corrugated skirts in United States, 408.

Cotton trade, 227.

"Coureur de brevets," 19.

Crane's patent, 356.

Crinoline, 329, 362.

Crompton, 231, 254, 335, 544.

Crosley's meter, 201.

Crosskill's mill, 234.

Crossley of Halifax, 335.

Daguerre and Xiepce, 7, 34.

DagueiTeotype, 229.

Davy safety-lamj), 229.

Deacon's process, 491, 492.

Diamond drill boring, 513, 514.

Dishonest attempt to destroy a patent,

281.

Distillers, 120.

Donkin, 227.

Electric light, 185.

Electric telegraph, 9, 228, 246, 255, 266,

269, 270, 293, 338, 494.

Electricity, voltaic and magnetic, 312.

Electroplate, 7-

Electrotyjie, 398.

Elkington, J., 33, 398, 40.3, 447, 449, 450.

Enamel in cooking vessels, 248.

Enamelled visiting-cards, 210.

Engineering, sanitary, 150.

Faraday, 312, 340.

Fawcett of Liverpool, 286.

Fish-joint, 536.

Flax, heckling, 224.

Flour, 43, 50, 485, 486.

Fourdrinier's machine, 227.

Gas, 197, 201, 208, 329; Company.

Liverpool, 471, 472.

Gay-Lussac, 242, 487, 488, 491, 494-490.

Giflfard's injector, 415, 417, 530.

Glass furnaces, tank in, 348.

Gloves, 11.

Gold colouring, 397, 403.

Gold-saving process, re-inventing, 403.

Grove, Sir W., 334, 347, 387.

Gun cotton, 263.
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Gunpowder, compressed, 301.

Gnus and projectiles, 151, 157, 303.

Gutta-percha, 225.

Harrison's chronometer, 255.

Harvestiug-niachiue, 430.

Harvey's discovery, 356.

Heat, applying, 490.

Heat, slow red, 352, 356.

Heatli's patent, 364, 372.

Heilmann, 405.

Henderson's i)rocess, 46S-470, 473, 480.

Hick of Bolton, 286.

Hoffmann, 312, 476.

Hogarth's picture, 329.

Hosiery and lace, 501 ; machine. 503.

Hot blast case, 281, 314.

Household requisites, Mr. Masters', etc.,

149.

Howard's patent, 238-240, 296.

Howe, E., 150, 154.

Hydro-extractor, 42, 98, 108, 458, 510.

Instantaneous stoppage, invention of, 225.

Inventors, American, 151.

Inventors' fee fimd, 378.

Iron trade, 46, 150, 156.

Jaequard loom, 283.

Kaleidoscope, 199, 207.

Keyless watch, 135, 447, 458.

Knife for opening oysters, 287.

Krupp, 71, 399-401, 433, 434, 536.

Labour League, 455.

Lace net, singeing, 223.

Lace trade, monopoly in, 22U, 'I'l'l, 'l-\.

Laird and Cowper, 300.

Leverrier, 8.

Liebig, Baron, 92, 470.

Lister's invention, 282, 405.

Locomotives, 413, 517.

Longmaid's process, 468-470, 480.

Lucifer matches, tlie result of happy

thought, 404.

Machines used in industries, 134.

Manure, artiticial, 470.

Marine engines, Penn's, 338, 349.

Marine glue, 266.

Maudsley and Field, 230.

Medical secrets, 216.

Metal inventions, 65.

Metallic buoys, Diokcn^on v. .<^tc'1)l)ing,

205.

Milan cord, 431.

Minie bullet, 157.

Molasses, Hague's, 200.

Morton's patent slip, 266.

Mule, Mr. Roberts', 334.

Mule, self-acting, 241. 286, 287.

Muntz's case, 256, 451, 452.

Murray's model, 225.

Mu.sic, songs, plays, 31.

Nasmyth, James, 65, 392, 399.

Neptune, 8.

Net lace, 218.

Net, patent, 215.

Newcomen's invention, 310.

Newton, Sir Isaac, 367.

Newton, Mr., 335.

Oersted, 312, 340.

Oil for lamjjs, 263.

Oil from cotton, 480.

Outsiders frequently invent. 02. (IS.

Palmer's candles, 242.

Paper, endless, 227, 330.

Paper machine, 231.

Paper, perforating, 42, 189.

Pajjcr waterproofing, 157.

Paraffine oil, 150, 349, 351,- 352, 360,

360, 388, 439.

Pascal, 92.

Pencil, 134, 465.

Perfectiouators and perfectionments, 32,

36.

Perkins, 209, 312, 476.

Permanent Way Company, 334.

Pharmacy, 9.

Phonograph, 185.

Photographic improvements, 315.

Planing machine, 286.

Powerloonis, 287.

Price's candles, 242, 255.

Prices patent night-lights, 151.

Printing machine, 197; Apjilegajih and

C'owpor's, 334, 346, 376.

Prussiate of potass, 489.

Railway Co., Great Northern, tin.

Heaping machine, 166, 442, 444, 446.

Kegencrating funiace, 432.

Picichenbach, 35 1 , 352.

Ribbon velvet, 207.

Riding spurs, 485.

Roberts, R., of Mjinchester, 154.

Rogue ex-patentee, 22.

Rosse's telescope, Lord, 418.

Runcorn Soap and Alkali Co., 468, 469,

481.
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Russian wool for chiguous, 321, 325.

Sausage manufacture, 149.

Scoffern's patent, 240.

Screw gill, 243,

Screw propeller, 24, 187, 228, 413, 522.

Screws for the Admiralty, patent, 254.

Scrofula, Mrs. Knight's remedy, 216.

Sewing machines, 149, 150, 293. 318,

405, 406, 430, 462, 484, 486, 517, 522.

,, ,, 50 patents in one

machine, 406.

„ ,, Judkin's patent, 428.

,, ., Wheeler and Wil-

son's, 430.

„ ., Wilcox and Gibbs',

486.

Sharpe, Messrs., manufacture, 233.

Ships, foreign, in British waters, 187.

Shoemakers, 58.

Shot-moving invention, 300.

Siemens, Dr., 56, 65, 536, 540.

Skate, Plimpton, 133.

Sleeve-link, 134, 447, 449.

Soap, patent, 325.

Soda water, 249.

Solar lamps, 314.

Soldiers' clothing, 158.

Spencer of Liverpool, 449.

Spinning machines, 517 ; composed of SO

inventions, 233.

Split ring, 315.

Steam and compressed air, 159, 160, 209.

Steam-engine, 7 ;
governor, 432.

Steam-hammer, 411, 418, 498.

Steam-plough, 441, 445, 498.

Steel-makihg, 557.

Steel, Bessemer, 557.

Sticking plaister, 461.

Sugar trade, 43, 46, 62, 97, 112, 121,

122, 129, 133, 181, 187, 232, 237. 294,

325, 339, 341.

Sulphuric acid, 487, 488, 491, 496.

Sulphur, refining raw, 216.

Sulphur refuse, 469, 472, 480, 533.

Tailors" cloth, 150.

Telegraph cable, 335.

Telegraphic apparatus, 432.

Telescope glasses, 318.

Terry and Parker's sugar patent, 240.

Tharsis Sulphur andCopperCo.,409, 470.

Tinfoil, 309.

Tipping vessel, 4(»2.

Torbanehill coal, 352.

Vaccination and anesthetics, 87.

V^acuum-pan, 43.

Velocipedes, 373.

Velvet weaving, 208.

Verdigiis, 200.

Vinegar, etc., 21.

Vitriol, oil of, 197.

Vulcanised india-rubber, 335.

Watch, 449, 452, 453, 508.

Water meter, 432.

Water-power at Schaffhausen, 520.

Watersprings, 33.

Watt's wool-carding, 231, 301 ; Heil-

mann's, 339.

Weldon's process, 491, 492, 498.

Westley of Leeds, 243.

VVheatstone's patent, 293, 340, 367, 511.

Whitworth's gun, 283, 388.

Widnes Metal Extraction Co., 469, 473.

Wool-combing machine, 272, 405.

Woolf's invention, 202, 216.

Wool trade, 282.

W^ooUen cloth, 164.

Young, James, of Kelly, 130.

CITIES, COUNTRIES.
Austria, 557.

Austro-Hungary, 135, 136, 145,399,442.

Bavaria, 136.

Belgium, 19, 26, 126, 130, 399.

Berlin, 386.

Patent Office in, 549.

Birmingham, 380, 450, 451.

Brazil, 136.

Canada, Patent Law in, 339, 460, 465.

No sugar patents in, 339.

Colonies, their exemption, 61, 200, 210.

239, 294.

Act of Colonial legislation necessary,

200.

Alleged benefit to Colonies of Patent

Law, 231.

wish to derive benefit without paying

the tax, 231.

should not have advantage over Scot-

land and Ireland, 232.

Should patents in United Kingdom

extend to Colonies ? 250.

versus United Kingdom, 294.

Advantages of the Colonies, 339, 400.
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Communications from abroad, 211.

Countries without patents, 97, o4S, 544.

Denmark, 137, 531.

Dublin, 38G.

Edinburgh, 386, 419.

France, 2, 19, 121, 101, 181, 196, 201,

205, 205, 324, 399, 404, 405, 520.

No patents in, before llevolution, 2.

Monstrous power given to patentee in,

3, 9, 16.

Expose des motifs, 5.

Patents in, 10, 463, 464, 475, 470,

481, 489, 507, 508.

Confiscation and sequestration in, 16.

Hard usage in, 32.

Chambers of Commerce in, 113.

Tariff in, 181.

Sugar bounties in, 181.

Condition of patenting in, 205.

French East India Co., 265.

Patent Bill objected to in, 390.

Inventors favoured in, 391.

Injury to France by Patent Law, 424.

Patent Law in France, 451, 453.

„ „ prevents com-

merce with Swit-

zerland, 545.

Germany, 71, 120, 127, 142, 424, 432,

433, 436, 481, 482, 493, 507, 508,

518, 520, 532, 557.

Preliminary examination considered

in, 185, 540.

Progress in Germany, due to the ab-

sence of i^atents, 540.

Patent Law in Germany, 540.

New German Patent Law, 548, 552.

Specifications of German jiatents, 552.

Imperial Chancellor's Bill circulated

through Empire, 552.

Greece, 137.

Holland, 46, 57, 02, 114, 120, 137, 145,

148, 187, 205, 309, 404, .-)31, 539,

54.3.

Ireland, manufacture of types in, 232, 234.

formerly exempt, 240.

Licensing to different states or districts,

50, 147.

London, 380.

Manchester, 380.

Middlesboro', 392.

Mulhouse, 392, 393.

New York, 386.

Nuremberg, 396.

Paris, 386, 400.

sugar refiners, 325.

Portugal, 130, 137.

Pnissia, 46, 50, 73, 123, 135, 137, 370,

399, 400, 404, 405, 444, 449, 401,

520, 531, 54;{, 547.

Patents in Prussia only granted to

entire novelties, 249, 442.

Infringement rare in Prussia, 249, 324.

Preliminary examination in, 272.

Importations permitted in, 332.

Abolition in, 478.

Patent Law in, 547, 553.

Russia, 138, 251, 489, 520.

Emperor of liussia's agent, 251.

Saxony, 127, 138.

Scotland, 232, 235, 379, 380.

had no Patent Law before the Union,

235.

Spain, 200.

Sweden, 138, 399-401.

Switzerland, 25, 27, 57, 88, 127, 134,

138, 148, 195, 339, 404, 449, 452,

481, 493, 508, 509, 516, 531, 54,3,

544.

Government Patent Bill, 195.

Absence of Patent Law does not

injure, 249.

Much inventive jiower in, 249.

Inventors in Switzerland as numerous

as in other countries, 249.

Swiss get ideas from I'atent Blue-

books, 516.

Use of water-i>ower brought to great

perfection without Patent Law, 516.

Great advantages in perfecting ma-

chines, 517.

Advantages over United Kingdom,

518.

Better machines in Switzerland with-

out Patent Law, 532.

Industry progresses rapitlly, 544.

Swiss very inventive, 545.

United Kingdom, interests of, 369.

If United Kingdom abolishes patents,

other countries must, 246.

Communications between United

Kingdom and United States, 237.

Advantages decreasing, 530.

Manufacturers should take a leaf from

United States brethren. 558.

\
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United States, 10, 73, 121, 123, 130,

139, 404, 423, 4G0, 494, 507, 557.

Western States dissatisfied with

patents, 123.

Patents in United States, 139, 187,

399, 4G1, 483.

Why is United States india-rubber

superior to ours ? 234.

One-fifth of most valuable inventions

from, 234.

Patents, cost of, should be reduced to

United States level, 234.

Preliminary examination in, 185, 272.

408, 4(51, 513, 521, 522.

Tariff laws in United States, 409, 410.

Royalties in United States, 409, 410.

Limit of monopoly in United States,

411.

Patents in United States and United

Kingdom, 411, 440.

Opinion of United States authority,

424.

United States system good, 440 ;

carried too far, 427.

Commission, 450.

System of pools in United States, 461.

Patents have added to the wealth of

the United States, 461.

Remuneration in United States, 465.

Exports of. 557, 558.

Manufacturers strain every nerve to

compete with us, 558.

Vienna, 386. Set Congress.

Washington Patent Office. 74.

West Indies, 122, 239. 2!»4.

Worcester, 215.

Wurtemberf.'. 140.

OnVKKNMKNT AND ST.A'I'K

OFFICES.

Admiralty and War Office, inconvenience

to, 300, 301, 358.

Board of Trade as vahiers of inventions,

296.

Chamber of Deputies, 2.

Consultative Board, work for it, 162,

206, 208, 226.

Crown, power of. abused by frivolous

patents, 343.

not bouu<l b\- patents, 358.

Attitude of, considered, 363.

obstructs trade by granting patents,

414.

Customs should discriminate articles not

subject abroad to royalties, 40.

Bat this impo.ssible, 40.

duties, 295 ; changes, 294, 343.

Government, patents excite solicitude

of, 1.

money grants, 33, 34, 93, 105, 115,

194, 202, 231, 234, 299, 330, 493,

512, 527, 556.

has right to fi.x rewards, 111, 421,

517.

hereafter to pay for its use of inven-

tions, 111.

grants jiatents lavishly, 124.

agent wanted to report on foreign

inventions, 251.

should favour British trade, 297.

rewards, a bounty to public, 298.

Cost to Government of present system,

298.

rewards to inventors, 298.

Inventions by Government officers,

301, 314.

Officers not allowed to patent while in

Government employ, 302.

shoidd use inventions without con-

ditions, 304, 348.

Inventions made by its officers should

be protected by patents, 304.

should regulate in certain cases terms

of licences, 516.

Honorariums of International Exhibi-

tion, 298.

House of Commons Committee's Evi-

dence, 1829, conclusion from study

of, 250.

Alterations made in 1852, 332, 333.

Parliament, jietitions to, 175.

fails in its duty, 533.

of Ireland, 1733 ; 554.

Patent Office Library, 15 ; head of. to

fix royalties, 428.

Patent Bills, 1851, 1877; 118.

Patent Office, 194, 433 ; suggestions for,

520.

Patent Office agents, 276.

Patent Office benefits inventors and

public, 457.

Patents for the Colonies, 200.
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Patent Court and Board, constitution of,

201, 553.

should have its personnel renewable,

206.

Patents for public service Government
fixes its own rates, 2(5G.

Patents = a bounty to individuals, 298.

Privy Council, 54, 293, 317, 327, 337,

370, 385, 440, 471, 522, 545.

Petitions to, 323.

System of, 371, 372,

Protection not altogether unsuccessful

for its object, 114.

Pseudo-Boards, 189.

Queen's Speech mentioned Patent Bill,

107.

Secretary of State fixes rates for public

use, 302.

State purchase of inventions, 189, 216,

295.

State, its duty, 40, 46.

State intervention discouraged, 245, 327.

System of grants recommended, 422.

Treaty, serious consequences of French,

113, 115.

HISTORY, EVENTS.
Act of James or Statute of Monopolies,

4.3, 64, 94, 125, 167, 210, 267, 268,

331, 343, 356, 363, 3S3, 385, 420,

421, 430, 456, 483-485, 529.

Purpose of, 64.

Abuse of, mitigated, 75.

contemplated new trades and commo-
dities, not minor improvements, 115.

Cautious provision under, 126.

not suited to present exigencies, 210.

Perversion of, 212.

Imported inventions not provided for

in, 212.

Opinions have changed since, 265.

favoured monopoly to originating in-

ventors only, 267, 311.

Clause in, had an eye to revenue, 267,

288,311.
I

intended for important inventions, 349.

contemplated discretionary power, 354. I

Limits of, 355, 372. I

Motive of State in granting, benefit to
,

public, 356. I

makes grants a State favour, 362.

State of England when Statute w««
first passed, 529.

Act, Scotch, in favour of hilk-weaver».

1681.

Conferences in Dresden and Ghent, 141.

Crown officers in Queen Anne's reign, 311.

Favours shown in Scotland, 170.

Glass monopoly, 267.

Income of King from Patents, 268:

Making faithiiig tokens, 267.

Monopoly of alum granted in Henry vii. s

reign, 267.

Motion of political economy in James i.'s

reign, 255.

Patentees in reign of James i., 369.

Patents, few, till 1796, 210.

granted for absurd inventions, 267.

granted in 1608, 267.

less injurious in infancy of manu-

factures, 127.

in reign of .lames r., 210.

in Scotland, 1 70 ; before the Union

few, 235.

Number of patents granted, 128.

Number of patents iu Portugal, 13U.

Proclamation of 1639, 268.

Revocation of Edict of Nantes, patent

system compared to, 27.

Smelting iron monopoly, 267.

INTERESTS AND CLASSES.

Capitalists, 41.

power to monopolise, 223.

and make favourable terms for tliern-

selves, 223.

associating with working men, 337.

Patent-Law benelits capitalists more

than inventors, 377.

French, 453.

Classes should be treated differently, 299.

Danger to industries, 152.

Evidence of practical men preferre<l, 276.

Evidence, juries prefer scientific, 276.

Foreigners benefited by present law, 531.

Industrials' interests ignored, 90.

Interests of trade, 39, 213, 265.

afiFected by Patents, multifarious, 123,

355.

vested in Patents, 263.

of scientific men, 324.

Licensees', 401.
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Inventors', 24, 90, 109, 118, 142, 176,

264, 274, 306, 315, 322, 324, 336, 372,

373, 375, 377, 440, 441, 447, 479, 492,

538.

Interests too prominently sought, 57, 79,

131.

Non-professional inventors" interests, 63,

SO, 114.

Interests zealously promoted, 79, 193.

Policy of rewarding, 197, 289, 521.

point of view, 194.

remain poor while capitalists profit,

214.

Interest of inventor to encourage use

of his invention, 221, 223.

to have fewer patents, 229.

poor inventors n capitalists, 236.

unite with capitalists, 235, 240, 319.

associations for defence, 298.

Combination among, 297.

Public would be indifferent to inven-

tors' interests, 418.

Manufactui-ers, rival, sometimes refuse

licenses, 219.

neglect their interests, 296.

to be con.sidered, 300, 325, 372, 373,

377, 378, 395, 400, 403, 482.

glad to revi'ard inventors, 498, 500,

501, 510.

ruined by inability to get a license, 506.

burden by present law, 531.

Interests of manufacturers and in-

ventors identical, 541.

Masters, 268.

Masters v. workmen, 269.

Patentees, more regard for, than for the

iniblic, 75, 79, 87.

interest to push invention into use, 88.

Security for, 200.

interests, 202, 218.

Interests of trade against patentees,

213.

injured, 501.

Public interests, 2, 49, 189, 218, 225,

220, 244, 245, 247, 254, 258, 204,

265, 273, 279, 289, 299, 306, 315,

324, 325, 327, 336, 349, 351, 362,

363, 372, 375, 403, 465, 478, 492,

495.

A guardian of public interests wanted,

110.

Snares often lai<l fur public, 220.

Fair play to public, 23 1

.

Large number of inventions patented

adversely to, 248.

Public interests and inventors' should

be in unison, 281.

V. patentee, 281, 436.

injured by present law, 287, 321, 528,

534, 541, 547.

V. inventor, 336.

Patents injurious to public interests,

359.

afraid of a State reward system, 411.

protected from inijiortation, 427.

benefited, 501.

Working men, 41, 47, 61, 93, 178, 229,

268, 325, 417, 424, 453, 482, 499.

Cruel treatment of, 191.

desirous of good literature, 256.

V. masters, 209.

Capitalists' association with working

men, 377.

Masters should reward, 393.

Mr. Brunei's opinion, 417.

French Patent Law injures, 453.

INTERNATIONAL RELATIONS.

International arrangements wanted, 32,

50, 74, 83, 123, 130, 140, 141, 144,

145, 147, 177, 294, 401, 410,434,

486.

competition, 140, 265.

Patent Congress, 144.

Patents, non-, 195.

Commission appointed, ] 96.

protection in favour of foreigners, 295.

Interests, 319, 324, 457, 504.

patents, 369, 385, 416, 509.

Patent-Law recommended, 389, 433,

457.

difficulties, 410, 481.

Limit of ]irivilege in view of inter-

luitional patents, 410.

system, 299, 325, 410, 424, 465. 475,

476.

telegraphic convention, 434.

])atents of the future, 434.

Policy of Patent-Law dei)en(ls on that

of other countries, 518.

arrangements difficult under present

system, 538.
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INVE^^TIONS,

What au invention is, 259.

An invention "should be considered

common property, and why," 4, 139.

is not property, 4, 45.

is a natural outgrowth of society, 6,

32.

is often dormant till wanted, 228.

Re-invention, 269.

Necessity the mother of invention, 150,

228, 241, 335, 352.

Frequent multiple paternity of inven-

tions, 39, 246,

An iuvention seldom original, 415.

Simultaneous inventions, 240, 269.

All inventions dovetail, 291.

Prior use of, and priority of inventions,

197, 277, 304, 509.

Quick communication of inventioTls, 34.

Inventing a business, 228.

Inventions arrived at gradually, 264.

When wauted, solicited, and paid for by
agreement, 40.

Best does not often win the race, 247.

Oblivion of inventions, 31.

Few lost, 57, 88.

Inventions sometimes are lost, 208, 215.

Exploiting of, 176.

Inventions bought up, 386.

Invention monopolies, 299.

In buying inventions, we receive " a pig

in a poke," 534.

Inventions in United States, 245.

Models of, 208.

Discriminating inventions, 92.

Distinction between invention and im-

provement, 487, 497.

Difference between discovery and im-

provement, 42, 259.

Chemical and mechanical inventions

differ, 36.

Difference between successful and useless.

65.

Great inventions auticii)ated, 65 ; not

fostered bj' patent, 413, 414.

Greatest inventions without patent, 267,

270.

Writing and arithmetic mighty inven-

tions, 270.

Small inventions sometimes liavi iin-

portant results, 375.

Small inventions pay well, 244.

Some inventions nieiely enlargements of

original specitications, 437.

Trivial inventions, 11, 12, 42, 58, 71,

74, 90, 134, 200, 205, 235, 252, 274,

275, 306, 312, 315, 321, 331, 343,

497 ; ])atent8 for trivial inventions

injurious, 235 ; often profitable, 74,

I

108, 134, 162.

I

-Majority of inventions from non-capital-

,
ists, 441, 451.

I

Scientific men originators of great inven-

I
tions, 269.

Inventions of purely scientific men few,

228.

Best inventions from jjractical men, 233,

244.

Country should share in the benefit of

scientific inventions, 209.

Importance of inventions differs, 92, 95,

162, 1G5.

Important inventions, prohibited use of,

135.

should not be patentable, 234.

relinquished from difiiculties with

patentees, 413.

Imported inventions, 165, 265, 466.

No protection to, 234.

Privilege for, impolitic, 282.

Patenting them objected to, 244.

Short patents for, 248.

Advantage from, 252.

Foreign inventions, 225, 312, 317, 343,

384, 386.

Foreigners contribute almost a moiety of

good inventions, 225, 386.

Piracy of inventions abounds, 236, 243.

An invention carried f»ff by an employ^,

234.

Many used without a license, 303

;

without descri|»tive documents. 325.

Many inventions do not pay patentee,

454.

Inventions would be paid for without

patents, 238.

Inventions, not patents, confer benefit,

500.

Patentable inventions, 225, 429.

Patents for definite inventions only, 3.'?7.

Assertion that the whole system of in-

ventions and ilisciivcrii'i^ is built nn

l)atents I 230.
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Patents an extravagant price for inven-

tions, 4G.

Patents discourage inventions, 24(j.

Large number of patents for useless in-

ventions, 232, 235.

Few useful inventions patented, 12.

Inventions patented, but not worked,

205.

Patenting communicated inventions, 198.

Inventions are appreciated reasonably

soon, 242.

Eequirenient to bring inventions into

oj'eration, C9, 75, 77.

Patent system said to stimulate inven-

tions, 504, 509.

Self-interest a stimulus to inventions, 516.

Public spirit ,. .. 517.

Keward .. ,. 228.

Value attached to, 281.

Xo relation between reward and expense

of an invention, 464.

Costly inventions need patents to pay

initial expenses, 2.>l.

INVENTORS.

Original inventor, what it means, 211.

does not always get the reward, 243.

merits more remuneration than im-

provers, 402.

injured by patents, 527.

Many persons invent something, 6.

Inventors and discoverers two classes,

228.

Working men often inventors, 209, 227,

228, 233, 241, 244, 431, 454, 499,

501 ; few working men inventors, 477.

Irish labourer as an inventor, 490.

Good masters reward workmen inventors,

246.

Great inventors, 367.

Stcjdien.son and Brunei not stinmlated

by patents, 270.

Foreign inventors, 32, 289.

Manufacturers chief inventors, 240.

Poor inventors, 18, 21, 73, 104, 178,

199, .322, 324, 307, 411, 439; how
they formerly suffered, 214.

Evil to inventors, 322.

Inventors seldom men of means, 149.

Inventor died in debt, 272.

Bioj^vajiliy of inventor, trai^ic 257.

Many inventors are ruined, 247.

Ninety-nine lose while one gain.-', 393.

Hardships of inventors, 439.

Difficulty of, 271, 380.

Inventors seldom benefited, 494.

Abolition a great benefit to inventors,

247.

Inventor prevented from using his own
discovery, 277.

Right of inventor to his own invention,

247, 262.

Inventor's true rights, 43.

Inventor's right to monopoly, 311.

Inventor's ground for pretensions change
'

10, 36.

Growing pretensions of inventors, 75.

130, 185.

High claims of, 210.

Conflicting claims of, 468.

Legitimate claims of, 103.

Expectations of, 152, 210.

Savants would not claim as inventors do.

9, 26.

Enormous sums risked by, 303.

Chief inventor seldom gets reward, 243.

Inventor sometimes rewarded insuffi-

ciently, 241.

Fair remuneration to inventors, 232, 410.

Patents an imsuitable reward for working

men, 47 ; and for masters, 48.

Bounties to meritorious inventors, 260 ;

meritorious inventors few, 229, 257.

Case in which inventors should be re-

warded, 415.

Patent system does not attract inventors,

482 ; nor benefit them, 256, 257, 264.

Why some inventors })atent, 230.

Professional inventors the creation ef

patent law, 263, 376 ; an inveterate

disease, 145.

Inventors do not all patent, 43.

Some inventors soil patents too cheap,

240.

Inventors harassed by invalid patents,

460.

Patentees at supposed inventor's risk, 7 1.

Inventors' mart ri!Commended. 271.

Inventors to nominate tlieir own valu-

ators, 299.

Rival inventors' interests more regarded

in preliniinarj' examination than the

public, 14.
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Injustice to honest inventors, 2S5.

Inventors can always conmuinicate tlieir

discoveries, 258.

In\ entors spend more than they receive,

376.

Inventors j)rone to publicity. 245.

Inventors resemble ordinary commercial

adventurers, 29.

Inventors' natural position, 29, 30.

Inventors should have more confidence

in patent agents, 522.

Attracting inventors to United Kingdom,

73.

Inventor not often patentee, 3G7.

MONOPOLY-HOLDERS,
PATENTEES.

Characteristics of, 12, 19.

Address of, 191.

Objects, 279.

r. public, 281.

Recommendation to, 335.

Generally poor, 286, 549.

" Fair game," 215.

Ambition of, 538.

Hardship to, 318.

Competition between, 324.

Insi>ire dread, 278.

Profit to, 295.

Incidence of taxes paid to, 123.

Dissatisfaction at price awarded for

articles by War Office, 302.

Charge too much, 323.

Inadequate remuneration to patentees,

289.

Not allowed to fix his own price, 266.

Monopoly gives great power to patentee,

294.

Monopoly to patentee discourages inven-

tion, 323.

Adverse to imjirovement, 269.

Ought to perfectionatc, 528.

Has duties as well as rights, 517.

Desirous of patent Commissioners, 226.

Rarely keeps exercise of patent to him-

self, 223.

Combination of patents, 228.

F'llly of patentee in refusing a license,

294.

Not men of business, 290.

Desiring extension of ttnu are a 8mall

minority, 212.

Can stop importation of articleit made
by infringement, 401, 404.

Sell to foreign governments, .304.

Have am})le protection, 226.

Conditions imposed on foreign jiatents.

584.

Power to be limited, 516.

Require checking, 236.

Sometimes compelled l)y cajiitalists to

monopolise, 223.

Concealment of specification. 218.

To search previous specifications, 455.

Doubts always resolved in favour of

patentee, 383.

Judgment often given through pity for

patentee, 291.

Juries in favour of patentee, 238, 247.

Patentee can try his cause where he

pleases, 342.

Patentee's collusion with infringer, 266.

MONOPOLY, PATENTS,
PRIVILEGE.

Monopoly— of ideas reprehensible. 5.

A fantastic development of, 12.

its original character, 40, 99.

a bad form of reward, ^'a, 147.

its legal name, 108, 134.

injurious except under stringent con-

ditions, 167.

granted under conditions as to j'rice,

172.

Advertising, monopoly warrants it. 21 9.

warrants manufacturing on largest-ales,

219.

in laee trade, 222.

What a privilege must be for, in law.

225.

what the principle was as recognisetl

by law, 227.

Licensees, when few, are interested in

maintaining monopoly, 222.

the object of engineering jrtitents, 231.

among typefounders, improvements

prevented by it, 233.

Patents used for monoj»oly purposes,

240.

a wrong principle, 264.

repudiated by political economy, 264.
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Opinions have cliangecl since Statute

of, 265.

Bible and Prayer-book, 2(j7.

Practical efifect of, 278.

Object of patent monopoly, 279.

is protection on conditions, 332.

considered with reference to England,

3-tl.

before the Union, 341.

Limit to monopoly in United States,

411.

Multitude of patents unworthy of

monopoly, 412.

Monopoly to one injustice to another,

417.

naturally raises prices, 431.

Patents regai-ded as, 437, 507, 528.

No monopoly but that of cheapness,

488.

Selfish monoi)oly, 527-

Patents—word a euphemism, 108.

Object of patents, 215, 279, 409.

What to consider in taking out a

patent, 230.

What they confer, 43.

Apprenticeship originally an element

in granting patents, 227.

Advocates of patents, who they are,

45.

Change of views with regard to

patents, 557.

Circumstances under which they are

legitimate, 108.

Desirability of patents with certain

I'estrictions, 242.

Prejudice in favour of, 4S3.

Politic to maintain patents, 309.

Working men in favour of patents,

504.

stimulate invention, 228, 229, 444,

513.

questionable, 25.

rounds of Hnding fault with patents,

330.

hinder progress, 11, 98, 159, 239, 244,

300, 413, 414, 493, 545.

Instances of rapid progress without

patents, 541.

Evils inseparable from, 53, 285, 306.

Great multiplication of ])ateuts, 158,

210, 413; an evil, 285, 433, 466.

Nine-tenths failures, 503, 520.

Injurious, 108, 237 ; to be not taken

in all countries, 112, 122.

An intrusion on public domain, 530.

Often granted for invention in actual

use, 245.

Insecure patents induce malpractices,

222.

Trivial patents, 204, 209, 270, 35!t,

362, 375, 455, 461, 466, 526, 543
;

sometimes useful, 218.

False assimiptions in favour of patents,

96.

Patents interfere with industries, 133.

Patents taken in order to license

others to steal a march on a rival,

219.

valueless patent persisted in, 287, 324.

Patents given without discrimination,

236, 462, 463.

an unsuitable reward for some inven-

tors, 31, 96.

Patents deteriorate inventions, 258.

Patents a bargain with inventors, 247.

Patents should be confined to real

inventions, 478, 494.

Patents merely a means of litigation,

292.

Patents compared to ancient trade

guilds, 144.

Difficulties in granting patent^, 457.

Patents should lapse if invention un-

used, 458.

Patentsunfairto those who wish to give

their inventions to the public, 459.

Patents must be given universally or

not at all, 227.

not disallowed for want of novelty, 383.

Patents not a right but a favour, 353,

354, 369, 389.

Patents regarded as rights, 456.

Patent rights, how maintained against

infringers, 400.

Allegation that there is no incon-

venience to the public from multi-

[ilied patent rights, 251.

Abolition of ])atents discussed, 330,

355,412, 422, 478.

a question of time, 544.

recommended, 246, 247, 420, 466,

4S6, 492, 517, 533.

would do no serious harm, 13, 19,

29, 38, 138.
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Abolition expedient, 38, 41, 127, 138,

141, 283, 305, 324, 327. 355.

miglit promote secrecy, 301.

working men object to a, 504.

Many patents are invalid, 38.

Few patents meritorious, 38, 239.

Dog-inthe-nianger patents, 37. Gl>, 204,

4G0, 507, 509, 512.

Patents incompatible with Free Trade,

39, 122, 144.

Patents prevent high wages, 4 1

.

Question whether proceeds are equal

to losses in taking out a patent, 244.

Patents favour oppression, 265.

Analogy between patents and other

monopolies, 2G6.

All good patents invaded, 245, 273.

Patent agents benefit, 489.

Patent agents numerous, 530.

Paints frequently are anticipations,

108.

Improvement patents, 88, 238, 402.

Improvement, patents a power to pre-

vent, 43, 285, 544.

Improvements more rapid without

patents, 239, 544.

Improvements, many, without patents,

377.

Improvements unpatented, 238.

Improvements, manufacturers gene-

rally take patents for important, 231.

Patents prevent perfection of new

inventions, 234, 237, 544.

Improvements obstructed at every step

by patents, 258, 544.

Industrials court improvements but

dislike patents, 45.

Patents sometimes bought up for

purpose of suppression, 237, 263.

Patents cost the nation prodigiously

more than inventors reap, 46.

Many patents in a single business, 242.

Patents should cost more, 140. 210,

229.

Majority of patents pay, 155.

Paying patents few, 18.

Articles cheaper after patent expires,

239, 242.

Later years of patents the remunera-

tive ones, 241.

Patent revenues reach chietly patent

assiguees, 43.

Objectors allow for patents in excep-

tional cases, 240.

Rapid increase of patents, 530.

loo patents a year sufficient, 315.

100 jiatents taken out by one in-

ventor, 404.

3500 patents per annum, 362.

Average number of patents, 266.

Limited number suggested, 482, 494,

495.

The fewer the better, 389, 466, 530.

Kot one in a hundred good for any-

thing, 246.

Number of Scotch patents, 79.

No opposition to obtaining a patent

recommended, 241.

Opposition rare, 384.

Cases ojjposed, 382.

Opposition leads to good results, 283.

Grants opposed successfully, 205 ; in

interests of science, 144.

Eminent engineers opjjosed to patents

take them to exclude competition,

230.

Scientific men do not patent, 241.

Imported inventions, 78, 284, 345.

Importing in defiance of British

patents, 152.

Secrecy cannot be preserved in modem
industries, 44, 87.

Demand of applicant for secrecy as to

a plan proves the particular grant

inexpedient, 109.

Concealed working sometimes |>refer-

able to patents, 214.

Varieties and diversities of patents,

539.

Great difference in subjects of patents,

299.

Cheap patents, 215, 219, 232, 233.

236, 237, 417.

International patents, 294.

Dormant patents, 413, 443, 449, 480,

510.

Progressive, inventions and patents,

329.

Stop-gap patents, 510.

Combination i)atents, 22 ; infringed bj

using only a part, 348.

No patents for mere combinations,

283 ; or obvious ai)plications, 293.

Indefeasible patents, 309.
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Irreversible patents impracticable, 308.

Marking patents, 191.

Cancelling patents, 202, 205, 213, oi'J.

Clashing of patents, 132, 512, 543.

Assignments of patents, 151.

.'^elf-extinction of patents, 19.

Duplicate patents harmless, 236.

Useless patents harmless, 240.

publications, 191; specifications of, 174.

Duration of patents should vary, 199.

Conditions for extension of patents,

289.

Prolongation of, should not be easy,

142, 166.

titles made obscure, 200.

Patents granted at risk to inventor,

273.

Few patents for broad principles, 277.

Mode of applying for a patent, 429.

" Preliminary patent" applied for, 415.

Greater facilities for obtaining patents,

236.

Patents refused for advertising and

mode of computing, 344.

Manufacturers chief improvers, 239.

Manufacturers suffer from Patent

Laws, 240.

<^'om plicated machines do not render

most profitable patents, 233.

Long disuse, does not invalidate new
patent, 237.

Patents established by favourable ver-

dicts, 205.

i'ateut nullified because it interfered

with manual labour, 354.

Foreign patents, 390, 405, 508.

Large j)roportion come from abroad,

237.

.Advantages of manufacturing in coun-

tries free from patents, 39, 134.

Patent gives advantage to foreigners,

487.

Patents in Colonies, 231.

If they exist at all, should extend to

Colonies, 237.

United States design -patents, 139.

P.VTKST System—Object of patent sys-

tem, 127, 230.

Defect of, 259.

leads to abuse, 202.

batl, 492, 503; injurious, 240, 278.

New patent sy.stem wanted, 31.

objected to, 256, 277, 412, 466.

Serious consequences of patent system,

298.

a tax on Government, 301.

Operation of patent system, 416.

before 1852, 519 ; in 1852, 340.

Changes that have made patent system

oppressive, 79, 128.

Policy of patent system discussed by

Liverpool Chamber of Commerce
186 ; Newcastle Chamber of Com-

merce, 495.

Impossibility alleged of important in-

ventions being carried out withour

patent system, 231, 394.

Great inventions said to need its pro-

tection, 313, 394.

said to mitigate the evils of secrecy, 47'.'.

said to stimulate invention, 504.

Patent agents should forward a change

of system, 540.

protects real property, 404.

Freedom from jjatent system sonn

times attracts trade, 25.

of other countries should not afi^ect

United Kingdom, 196, 245.

checks disposition to communicate

knowledge of inventions, 258.

favours foreigiaers, 303.

is extended to useless inventions, 321.

required or not, according to the state

of industrial development, 393.

intended for new trades and new com

modities, 41.

"fair plunder," 214.

contributes to dearness and imjjorta-

tion from abroad, 634.

Privilege—a power to tax, 2, 39, 51.

03, 89, 112, 156, 164.

granted as a State favour for exj)edi-

ency's sake, 5, 38, 43.

Privileges conflict, 11, 22, 82.

Expediency of, a question worth con-

sidering, 39.

a remuneration for service, 52, 64.

Persons and evidence adverse to, 55.

is a ])urchaso, GO.

What constitutes, 101.

Abuse of privilege, 185.

Provisional, 1 95.

Obligation to work patent objected

to, 196.
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Date from which infringement becomes
illegal, 213.

Idea of privilege enlarged, 354.

Doubt whether a method can be the

subject of a privilege, 417, 421.

stops improvement, 527.

Patents confer privileges which are

wrongs to the community, 532.

Privilege the worst recompense Uw
inventing, 534.

OBJECTIONS, DIFFICULTIES.

Arbitrators would fix royalty rates too

high, 222, 223.

not quite satisfactory, 388.

Collusion with infringers necessary for

the support of patents, 202, 215,

218-221, 248.

Verdicts obtained by collusion only

when specification is defective, 221.

and tricking, 308.

Danger from lessening cost of patents.

210.

of loss of inventions through non-

publication, 259.

Difficulties, great, 278, 280, 285 ; in-

herent, 347.

Exposition of difficulties, 305.

of inventors, 271.

of vendors, 485.

of exploiters, 48, 213.

of arbitration, 507.
j

of pricing licenses, 222, 288.
j

of valuing inventions, 435, 437.
I

of fixing proportionate rewards, 327.

of estimating profits, 290, 291, 441.

of abolition, great, 250.

of trying patent cases, 285, 287, 324.

of determining in trials for infringe-

ment, 6.

of establishing priority, 2, 6.

of finding patent-owners' addresses, 47.

of informing trades concerned, 79.

of determining merit of inventions,

261.

of acquiring acquaintance with patents,

299.

of defining where one invention begins

and another ends, 305.

of knowing what is patented dailv

mcrease, 546.

from ])erjnry, 199, 213.

from fictitious ojiposition, 251.

from prior publication, 194, 195.

from sham improvements, 221.

from existence of patents, 46, ft uhhjne.

from re-patenting old inventions, 20,
158.

from indiscriminate grantingof patents,

18.

from over-confidence in Britain's com-
petitive ability, 40.

from publishing (atlvorse) official re-

ports, 71.

from long journeys to London, 191.

from two jiersons inventing the same
thing. 213.

from bond to preserve secrecy, 217 ;

such bond lawful in France, 217.

from workmen's knowledge of secret

processes, 217.

from unfounded claims, 237.

from excess of scientific evidence, 276.

from overweights in foreign competi-

tion, 70.

from expiry of foreign jiatents, 70.

in way of using foreign inventions, 251.

in tracing original inventor, 246.

in awarding honorariums, 298.

in obliging patentees to ilivulge their

secret, 317, 322.

Contradiction, if of experienoe, 72.

Opposition, a matter of accident, 226.

Notice of applications defective, 220.

Present Patent Committee never meets,

229.

serious to men of inventive powers, 315
Pushing people get rewards, 326.

Merit seldom rewarded, 326, 329.

Process of manufacture cannot always

be proved, 343.

Nuisance of speculative claims, 407.

Manufacturers have no time for con-

sulting patent documents, 539.

Evils of multitude of patents, 10, 37, 39,

118, 209. 219, 229, 236, 301, 315.

Allegi'.l, how to mitigate, 59, 132.

Almost incurable, 110.

Foreigners unduly favourred, 121.

Specifications, 208, 311, 319.

of multiplying patents for trivial in-

ventions, 219, 229.

of secret inventions, 318.
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Infringement, question of, 309, 500.

slight, 350.

Unconscious or alleged infringing, 21,

29, 32, 47, 22G, 246, 262, 288, 338.

often successful, 199, 200.

Nothing could check, 245.

Difficulty of avoiding, 470, 499, 501.

Inventions—Non-individuality of inven-

tions, 6.

Valuable, lost through death of in-

ventor, 215.

Re-inventions, 248.

Inventors', rival, interest more regarded

in preliminary examination than the

public's, 14.

Patents an unsuitable reM'ard for

working men, 47.

Objections to abolition, 25, .250.

to patents, 42, 246, 274.

to mode of granting patents, 208.

to system of testing, 293.

Patentee, disappointment of, 19.

Previous secret use does not exempt

from royalties to, 207.

Patents, interceptors of legitimate, 20.

Trumpery, 21.

Persons opposed to patents take them

in self-defence, 21, 48.

Mai'king "patent" untruthfully, 24,

59.

a return to medicevalism, 26.

concern principally processes in manu-

factures already established, 43.

royalties incompatible M'ith slender

margin for profit, 46, 112.

What a manufacturer wishing to

patent has to face, 47.

Few disinterested manufacturers are

among advocates for, 70.

Some patents impo.ssible to defend, 1 99.

Improvement kept secret for fear of

infringing a patent, 201.

Inconvenience of patent for small

improvements, 209.

Common fund makes maintenance of

a patent difficult, 222.

Much time wasted in important inven-

tions by the intervention of trivial

patents, 252, 230.

Patent System, development of, extra-

ordinary and unexpected, 2.

repels manufacturers, 46.

fosters secrecy, 47.

faults of, 54, 244, 330, 514.

costly to nation, 67.

principle of defective, 223, 264.

" fraud runs through the whole," 2.'J0,

330, 372, 375, 412.

Evil effects of, 343.

Hardship of, 415.

Folly of present, 535.

Difficulty in, 285, 324, 489.

Secrecy, 206.

Power to maintain secrecy limited to

chemical patents, 200, 216, 335, 479.

Danger of secret working, 214, 248,

287.

difficult, 335, 355, 397, 511.

kept for twenty-eight years, 399.

in maniifactures rare, 425.

would follow abolition, 418.

fostered by a patent system, 47.

Specifications, what they superseded,

227.

General rule as to, 346 ; to be com-

jdete at once, 347.

Publishing specifications discus.setl,

346.

Publishing specifications objected to,

58.

Publishing specifications teaches for-

eigners, 204, 208, 231.

Publishing specifications in provinces

imperfect, 58, 79.

Defect in, 197, 207, 209, 214, 220,

232, 234, 246, 247, 261, 330, 335,

336.

Complaints of, 208, 311, 319.

obscurely framed, 351.

made imperfect for tlie sake of con-

cealment, 203, 209, 210, 218, 332.

Defects of specification kept secret by

collusive licences, 221.

Frequent attempts to avoid, 213.

Danger of exposing specifications to

the public, 215.

Provisional specifications unsatisfac-

tory, 319.

I'rovisional specifications recom-

mended, 375, 479.

Particular specifications reconnuended,

378, 382.

Number of specifications published,

455.
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PRINCIPLES, PROPERTY.

Novelty, 65, 194, 311, 320, 329, 344,

402, 433, 442, 44S, 432, 463, 346,

548, 550, 553.

Preliminary examination with regard

to novelty, 433, 452.

Few inventions characterised by no-

velty, 547.

Preliminary examination discussed, 65,

281, 319, 333, 340, 349, 478, 490,

511, 526.

fa%'0ured, 199, 204, 226. 235, 243, 253,

261, 278, 279, 282, 326, 363, 368,

372, 375, 412, 439, 471, 492, 503,

520, 521, 543.

patent agents recommend, 427.

objected to, 193, 224, 235, 236, 243,

245, 273, 331, 344, 346, 353, 354.

361, 364.

difficulties of, 224, 407, 450.

Suggestions as to preliminary examina-

tion, 233.

Suggestions as to preliminary examina-

tion commissioners, 523.

Their report should be published and

made known to opposers, 232.

tried and found wanting, 183, 272, 277.

Scientific tribunal disfavoured, 224.

must be entrusted to men of the highest

stamp, 15, 109; who would require

large salaries, 15.

Prejudices and jealousies disqualify

industrials as examiners, 224.

Appeals from examiners, 75.

without preliminary examination j)a-

tents would miss their object, 547.

in Russia, 475.

United States system approved of, 442.

Principles—Freedom of industry indis-

pensable, 1, 28.

Patents conflict with personal and

jniblic liberty, 2.

Patenting resembles protectionism,

2,3.

failures in logic, 2, 4, 73, 90, 177.

Failures in logic of National Assembly

in France, 3.

Principles of French Revolution incon-

sistent with patents, 3.

Industrials suffer primarily, then tlie

public, 3.

Scientific di-scovcry equally entitled to

recognition, 9; solves the cliiif ibffi-

culties, 9.

Noble exam]>1es, 21, 27.

Higher motives, 25, 33, 97, 253, 527.

Unpatented discoveries sometimes very

valuable, 26.

Nation ought to indemnify for services

it exacts, 30.

Prestige ha-s high v.alue, 30, 40.

Priority in the market has high value.

30.

What philanthropists and associations

might do in literature, 35.

Order of nature is gratuitousness and

freedom, ,35, 44.

Justice before generosity, 50.

Principle that should regulate grants,

50, 61.

Patents a question of pro r. con, 50.

•What should affect validity, 59.

Silence not acquiescence, 76.

Changed circumstances of nation, 79.

Utility, 90.

Outsiders frequently invent, 92, 96.

Meaning of the word manufacture, 99,

210, 211, 439, 483, 484.

Protectionism, 1 00.

Demand for secrecy condemns an

application, 109.

Capitalists required, 149.

A too sanguine anticipation, 155.

Aliens and foreigners, how they fare,

158.

Patents a present to foreign govern-

ments, 159.

(Jovernment claims liberty for itself,

159.

Extreme views, 166.

Industries already established, their

case, 1()7.

new ones, 168.

Preliminary labour cannot 1)C taken

into account, 227.

Patenting abstract principles, 198.

Invention of a principle is greater than

any mode of applying it, 199, 313.

Discoverer and applier should parti-

cipate, 203.

No patents for principle.*i, 203, 260.

Processes not a manufacture accor^ling

to strict law. 211.

AOL. ir.
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Which applicant for a patent should

be preferred, 216.

Conceiver of idea who employs me-

chanist to execute is entitled to

patent, 227.

Scientific investigators ignored in

granting patents, 230.

" Happy thoughts," 231, 475.

All patents involve principle of mo-

nopoly, 39.

Indiscriminate granting of patents

defended, 241.

Imported inventions should not be

patentable, 244.

Argument in favour of limiting the

number of holders of a patent, 254,

255.

Principle of limitation, 255.

Every useful talent has market value,

257.

Monopoly stereotypes a man to one

idea, 257.

Brunels and 8tephensons are not made

by monopolies, 258.

Valuable ideas conceived without la-

bour, 261.

Discoverers of principles get no reward,

264, 269, 356.

Circumstances set ideas in motion, 269.

Scientific principles in Mechanics'

Magazine, 269.

Inquiry should be public, 288.

Argument used by counsel, 319.

Publication abroad should be equi-

valent to publication here, 329.

Principle of invention to reduce price

of manufacture, 334.

Peace at any price, 337.

Distinction between invention and dis-

covery, 340.

No patent for a law of nature, 340.

Centrifugal force a principle, .340.

Doctrine of equivalents, 347.

Difference between cohesion and ad-

hesion, 350.

The success of a thing is its test, 351.

Knowledge resembles air and light,

360.

Distinction between works of the mind
and industrial inventions, 390, 432.

Protection for literary works approved,

390 ; not for industrial works, 390.

Inventions are " spontaneous crea-

tions," 391, 392.

Without patents progress would be

more rapid, 392.

A stimulus at one time may be a

hindrance at anotber, 393.

The public should reward invention.

395.

Love of achiev^ement an inducement

to invention, 414.

Principle on which exceptional patents

should be granted, 422.

Principle of a new procedure, 43.').

British subjects should have equal

rights everywhere, 465.

Consumers pay for benefits they re-

ceive, 477, 497.

Consumers would reap advantage

sooner without Patent Law, 498.

Disadvantages of present system rers^.s

advantages, 487, 491, 500, 517.

544.

The possession of property gives a

right to refuse the use of it, 506.

Principle for regulating patents, 515.

Self-interest a stimulus to invention,

516.

Public spirit a stimulus to invention,

517.

The undeserving generally get tin-

profit, 528.

Property, an invention is not, 4, 45, 347-

Liberty of ideas, 5, 102.

Intellectual, 51, 87, 333.

Temporary property a privilege with

conditions, 31.

All intellectual property objected to,

34 ; called theft, barbarism, etc.,

34, 44.

in land has different basis, 43.

What constitutes property, 101.

A false principle, 142.

Right of property claimed, 193.

in inventions, 332.

A principle is common property, 340.

Patent-right compared to landed pro-

perty, 359.

Difference between knowledge and

land property, 360.

Author's property in his work, 366.

Recognition of property in invention,

369.
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in invention recognised in United

States, 408.

Definition of property, 476.

in brain work, 509.

Hewards should bear some proportion to

merit, 31, 33, 38, 104 ; and do not,

133.

Merit disproportionate to large re-

wards, 150.

Large, 151, 153, 156.

PROFITS, PRICES, REMUNERA-
TION, ROYALTIES.

Capitalists purchase inventions, 235.

Inventor and capitalist partners, 241,

262.

Patents bought by capitalists in order

to embarrass, 252.

I harges—Application of Patent Office

charges, 37.

Bad effect of low charges, 38.

made for patents should depend on

their nature, 70, 199.

Claim, Mr. Clare's, 301.

Colonies—Patents in Colonies unpro-

ductive, 210.

Cost of patents, 118, 179, 226, 266, 270,

275, 276, 429.

of patents should be high, 204 ; not

too high, 208, 209.

of patents need not be low, 208.

Inventions reduce cost of commodities,

207.

First cost of putting an invention into

practice, 232.

Patent cost reduced to United States

level, 2.34.

I'atent agents' charges, 262.

Few patents pay cost, 18, 262.

Preliminary examination too costly,

273, 274.

Patents abandoned on account of cost,

286.

of patent cases, 357.

of some inventions, 394, 500, 514.

of wool-combing experiments two

million pounds, 405.

an objection to State rewards, 415.

case supposed, 429.

of paraffine oil case, 439.

patents reduce cost of goo<ls, 503.

Exorbitant exactions, 157 ; even for

invalid patents, 134,

Expense of dcfen<ling patents, 199.

sometimes deters infringers from

attempts to set aside patents, 224.

and patentees from i>roceeding against

infringers, 224, 229,

Initial expense of inventions, 231, 239,

Patent expenses, how they operate, 274,

of hot-blast case, 282,

of Patent Law and government, 330,

Ex[)enditure incurred, 358.

saved, 375,

Fees—Evil of abolition of patent fees

would soon correct itself, 215,

Expense of fees, 254, 369, 553,

Large fee for scientific witnesses, 384,

too high, 442, 448.

Supply of Government at fair, 69,

Payments to patentee formerly called

fees, 64, 112.

Honoraria, 64,

Inventive workman should get higher

wages, 248.

Licences granted at fixed sums, 288.

Difficulty in fixing price, 288.

Basis of charge, 371,

bought up, 395.

Licensing rates should be equitable, 59.

Litigation, black mail paid to avoid,

269, 380, 473.

£200 given to avoid, 287.

merely an investment of capital, 306.

Manufacturers should reward workmen

inventors, 241.

Willingness of manufacturers to pay

for patents, 241.

Money—Much money often made by

valueless patents, 22, 244.

£10,000 spent to destroy another

man's patent, 215.

Large sums for a patent, 233.

£50,000 a year produced by an inven-

tion without a patent, 239.

made without a ])atent, 249,

cost of patents specifictl by Inventors'

Association, 253.

£20,000 prize— State reward, 255.

Capital needed to protect patentee*?,

271,

Enormous sums asked by inventors,

303.
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Power of imrse, 30G, 316, 317.

Large sums made by chignons, 321,

Sum paid by plaintiff not to disturb

verdict, 328.

Public mulcted, 348.

Capital largely invested, 357.

£30,000 spent in introducing steam-

power in agriculture, 376.

System of purchase, 371.

Sum paid for assignments of patents,

379.

Sum realised by licences, 379.

High receipts from secret working,

403.

Thousands of pounds received by a

"fluke," 417.

Sums proposed to be granted inventors,

421.

Money netted bears no proportion to

claims, 533.

Parliamentary grant to Crompton,

£5000, 254.

Periodical payments useful, 461.

Patent privileges purchased, 262.

" a recompense granted to inventor at

expense of consumer," 264.

Fortune made from invention after

patent had expired, 452.

Patentee not allowed to fix his own price

with Government, 266,

remuneration given to, 303.

Price—To raise price inconsistent with

Statute of Monopoly, 125.

Progressive charges for i)atent, 175.

Cheap patents, 177, 209, 230, 232,

250, 276, 320,417.

recommended, 233.

First jjaymcnt ought to be heavy,

203.

High jirice for patents, 207, 236,

240.

High price for patents advisable,

207.

Patents should not be too cheap, 209.

Arbitration would fix price higher

than patentee, 223.

£70,000 for a patent, 251.

Compulsory price recommended, 277.

Tribunal to adjudicate price, 284.

Necessity of fixing price, 286.

One-third of saving effected by im-

provements an (.(juivalent price, 293.

£500,000 asked by patentee, 303.

£500 was asked for minie bullet, 303.

Monopoly price, 334.

£600 to w^orking man for patent, 367.

of steel, 401.

£250,000 from patent licenses, 406,

409.

raised, 420, 424.

of patents does not deter inventors,

439.

Profits of patentees, 149.

Inventors of methods should share

profits with discoverers of princi])les,

203.

£50,000 a year produced by an inven-

tion without a patent, 239.

£10,000 profit, 290.

Special accountant deputed to estimate

profits, 291.

15 i)er cent, fair profit, 337.

of manufacturing in secret, 396.

on steel, 402.

in iron trade, 402, 423.

in sugar and corn, 423.

of patentee goes to capitalist, 454.

of honey, chemicals, and sugar, 505.

Men invent for the sake of profit, 512,

Koyalties system advocated, 35, 140, 519.

are a differential duty, 40.

rates of royalties generally unequal, 45.

Incidence of royalties, 48, 57, 91, 135.

149, 160, 281, 286, 325, 331.

on sugar, 112, 250, 325.

Registration of royalties charge re-

commended, 139, 140.

discussed, 149, 292, 295, 297, 436, 445,

534, 538, 539.

What commodities can, what cannot

bear them, 152.

formerly moderate, 165.

resemble taxes, 218, 239, 488, 531.

Public use should be stipulated (m

l)ayiug moderate royalties, 278, 279.

at varied rates, 325.

conditions of, 338.

m practice, 396.

Small royalties affect commerce but

little, 401.

on steel, 401.

The lower the royalties the better for

public, 427.

should be in proportion to value, 433.
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Smaller benefit both jiiutiea, 497.

Prohibitive royalties, 499.

Remuneration, principle for, 64, 295.

Merit disproportionate to large re-

muneration, 150.

sometimes inadequate, 209.

Cases of large, 151, 153, 156, 220, 238.

A powerful incentive to invention, 228,

229, 254.

Necessity of, 2.37.

Patentee's small reniuueratioo for im-

portant principle, 240.

of inventive partner, 241.

Manufacturers should remunerate in-

ventive workmen, 241.

Pecuniary remunerationdoes not satisfy

all minds, 250.

Ingenuity commands, 2G9.

to inventor proi)ortionate to utility of

invention, 269.

no difficulty of affixing value, 296.

to widow of patentee, 302.

of important inventions, 323.

one or two per cent, on profit fair re-

numeration, 328.

Maximum remuneration mightbe fixed,

370, 421, 474, 479, 482.

Value of estimation of, 62, 74, 89, 92,

106, 189, 533.

of inventions diffe!-, 92, 95.

of patent property in England, 229.

of a single patent, 317.

SUGGESTIONS, RECOMMENDA-
TIONS.

Abolition necessary, 2, 50, 262, 295, 305,

318.

Accountant needed to estimate patentees'
(

profits, 291.
j

Advantage of ad oalonsvi duty on royal-
,

ties, 209. '

Advertisements, 188, 224, 226, 418.
,

Advice to clients who have been refused

a licence, 427, 428. 1

Agent with address, every patentee should

have one. 47, 60, 78.

Amendments suggested by .1. .S. Russell,

278.

American system of preliminary exa- '

miuation, 272.

Application, system of free, .")47, 548. ]

Arbitration to value patents with a view

to extinction, 378.

Articles marked "patent" to specify

number, 78, 180.

Artificial stimulus needed for commercial

experiments, 256.

Board of Commissioners recommended,

243, 442.

Board of Inventionrecommended, 536-538

Caution not to trust secret of invention

to workmen, 232.

Certificates of merit, 420, 425.

Commissioners to assess rewards, 330.

to be arbitratoi-s, 447.

to settle patent disputes, scientific, 208.

Commission to incpiire as to pohcy.

Royal, 150.

Compulsory licences, 278, 280, etc.

Compulsory sale of patents, 378.

Compulsory admission to premises, 200.

Conditions in granting patents, 195, 196,

212, 318.

Conditions of a compromise, 218.

Controlling power over grants needed,

292.

Copyright, a hint from, 35.

Correspondent, each trade should have a

London, 58, 180.

Crown otiacer to be allowed scientific

assistance, 363.

Discretionary power to grant atlvisable,

216, 255.

Discretionary jKjwer to Commissioner.s,

447.

Examination of patent agents by Law

Society, 276.

Exliibitions a stimulus to artisans, 255.

Experimental trials necessary, 197.

Exproj)riation of patents by purchase,

33, 59, 63, 73, 78, 105, 114, 124, 169,

180, 194.

Extension of area, 435.

Fund desirable for purchasing secret in-

ventions, 216.

Fund desirable for purchasing obstructive

patents, 443.

Foreigners watch and catalogue our in-

ventions, 520, 521.

Hindrances removed, 295, 554.

Ideas suggested by unused inventions an

advantage to the juiblic, 395.

Improvements, 163, 198, 206, 212, 227.
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Improvements in system, 280.

Incitement of patents operates injuriously

on inventors, 257.

Industry encouraged, 554.

Internationality, 32.

International system, 299, etc.

Inventors to record their inventions,

526.

Licences on equal terms advised, 437.

Medals and honours, 7, 32, 35, 36, 40,

41, 46, 78, 86, 93, 191, 291, 292, 296,

298, 420, 425.

Mixed tribunal, 414.

National Improvement Board, 33.

Necessity for providing as to improve-

ments, 198.

Palliations of the evil of patents, 345,

Patent Court in London, 446.

Patentee to keep record of his profits,

297.

Patent Libraries and Museums, 93.

Patent Office, Improved, 378.

Patent Office printed matter, 173.

Patents, expensive, 407, 408.

Patents should expire, if fees are not

paid, 319.

Patents should not be cheap, 209.

Payment of patent-rights desirable by

instalments, 234.

Pensions to great inventors, 28.

Proposition of Liverpool sugar-refiners,

295.

Proposition of M. Schneider, 28.

Protection to discoverers of new prin-

ciples, 199.

Public inquiry before granting, 322.

Public interests, officer wanted to main-

tain, 110, 327.

Public rewards would cost less than

patent system, 542.

Publication in volume in British Museum
not sufficient to invalidate a patent,

330.

Publicationof patent documents, 254, 317-

I'ublishing in the provinces, 58.

Quashing bad patents, mode of, 272.

Question of desirability of patents, 312.

Ilecording inventions to be unpatented,

greater facilities for, 419.

Record Office needed for unpatented

inventions, 527.

Registration of charge, 69, 140.

Registry of inventions, 359.

Registry of inventions gifted to the

nation, 60, 78, 86.

Remunerating important inventions, 323.

Remunerating inventors, better mode of,

42, 49.

Repeal of invalid patents, 276.

Report of examination should be pub-

lished before the patent is issued,

232.

Rewards of scientific discoverers, 340.

Rewards stimulate invention, 510, 519.

Safeguard against exorbitant claims, 346.

Scale of rewards, 537.

Scheme of public rewards, 415, 425.

Specifications, liberty to add improve-

ments to original, 206, 433.

every manufacturer should have copy

of, 275.

Abolition of provisional specifications

advised, 343.

Provisional specifications to be pub-

lished, 442.

Improvements in specifications advised,

459, 478, 510.

State rewards, or purchase of inventions,

46, 49, 50, 93, 115, 142, 145, 161, 168,

169, 282, 301, 330, 358, 412, 414,

420-422, 527, 536, 541.

State rewards should be given after

invention has been fully tested, 36,

41.

Suggestions as to qualifications of

scientific commissioners, 206.

as to reform, 226, 328.

of German workman, 238.

for preliminary examination, 263, 310.

as to Crown arrangements with

patentee, 277.

of Mr. Scott Russell, 322.

of Sir W. R. Grove, 345-347, 353,

356.

as to tei'ms of Acts of Parliament, 361.

Sir J. Whitworth'a, 364, 365.

as to mitigation of evil, 413, 414.

as to alterations, 422,

as to mode of choosing adjudicators.

425.

for Patent Office, 511, 512.

Title, indefeasible, proposed, 196.

Tribunal, Special Patent, 38, 287, 316-

318.
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TERM.
Ungth of, 54, 55, 60. 70, 71, 74, 76, 91,

115, 122, 125, 130, 148, 155, 159,

160, 165, 167, 175, 180, 183, 188,

191, 195, 198, 203.

should vary, 203, 205, 219.

Twenty -one years suggested (by per-

sons who have not considered the

matter "all round"), 122, 175, 462.

Fourteen years sufficient, 161, 194,

198, 234, 248.

Fourteen years insufficient, 209, 462.

Three years sufficient for perfection-

ments, 50, 296.

Three years sufficient for a lock, 166.

Short, suggested, 199, 200, 205, 206,

236, 256, 295, 314, 334, 442 ; for

imported inventions, 242, 248,

inconvenient, 210, 45S.

inadvisable, 210.

Long, for important inventions, 201, 203,

206, 313, 338, 438, 442.

fJraduated, 74, 334, 337.

Dififerent lengths, according to import-

ance, etc., 198, 359, 382, 444.

Should be proportionate to merit or cir-

cumstances, 160, 16.3.

Equality is \inequal, 202.

['rolongation of, 54, G6, 67, 110, 151,

202, 252, 254, 282, 371, 372, 446,

490, 545.

Expense and illiberality alleged, 54.

injurious sometimes, 67, 545.

High fee for, 74, HI.
Without sufficient reasons, should be

none, 166.

opposed, 208.

Number of applications for, 290.

Why granted, 290.

Conditions as to, 284, 285, 314.

discussed, 314, 327, 432, 345.

Royal Commission's Report adverse to,

130.

Extension, power to grant, a<lvisable,

204, 206, 334.

Provisional term long enough, 439.

^or lodging specifications, too short, 201,

203, 206, 31 ;}, 3.38, 438, 442.

Six months sufficient, 204, 243.

Leads to great evils, 345.

"oreign patents, 130, 142, 230.

TRADE.
Blue-books, Swiss get ideas from, 515.

British trade, 115, 187.

injured, 309, 402.

injured by heavy roj'alties on sugar,

464.

Condition of, 187.

Patents a protective duty to foreigners,

injurious to British, 297, 303.

Change in position of, 518.

Britons too confident as to their sujie-

riority, 125.

Competition, foreign, 40, 49, 52, 67, 61,

70,73,81, 82,91,97, 119, 120, 135,

141, 148, 164, 182, 265, 294, 298,

339, 389, 401, 416, 422, 425, 436,

446, 482, 489, 493, 501, 508. 512,

517, 531, 5.32, 541, 543; for in-

venting, 93, 99.

Non-subjection to patents favours

competition, 234.

lowers prices, 374.

stimulates improvement, 370.

Absence of, raises prices, 431.

Free competition secures trade im-

provements, 545.

Export trade, 557
;
patents affect it in-

juriously, 26.

Foreign nations advance more quickly

than United Kingdom, 318, 519.

United Kingdom manufacturers suffer,

510.

Free trade, 18, 49 ; commented on,

115.

Patents disqualify for fair competition

under free trade, 240.

V. monopoly, 265, 530.

Difficulties of British manufacturers

since, 297.

ministers to inventive faculties, 314.

limited, 426.

develops manufactures, 475.

discussed in 1733, 554.

Hindrances to free trade in Scotland,

554.

Giff-gaff, 116.

Importation, 194, 196, 21 1 ; its increaso.

557.

Neutral markets, 402, 404.

Patt'ut agents and interesta will or-

ganised and influential, 46, 76, 1 18.



6^2 Index.

Patents interfere with, 57.

Want of anti-patent organisation,

76.

a reproach on industrials, 97.

System seriously affects foreign trade,

265.

Large proportion of patents taken by

persons engaged in trade, 403.

Corporations organised to work patent s,

405.

Companies in United States, 406.

Principle, an important, for successful

trade, 113.

Purchasers more courted than sellers

117; an inference therefrom, 117.

Trade Council, Wolverhampton, 117.

Trade divertible, 125.

Silk, 181.

Demand for trivial inventions origi-

nates new trade, 210.

Inventors of new, do great service, 224.

opposition, 273.

V. invention, 273.

trammelled, 282, 320, 321, 344, 356,

420, 422, 424, 487, 493, 496, 500,

542, 543.

injured, 299, 534, 535, 544.

competition, 313, 327, 368, 425.

Question of, 314.

combinations, 328 ; against patents,

213, 214, 224.

interests, 336.

of United Kingdom is worked with

patent licenses, 505.

specifications injure trade, 515.

Iron-trade, 519, 536.

Change in system of, 532.

Care of Scottish Board of Trustees to

encourage, 545.

Increased facilities for foreign, 100.

Although pains have been taken to make this Index reasonahhj complete and

iHsthid, the compiler is aware that after all it is deficient in both respects. To

amend it thm'onghly looidd require an amount of lohour tvhich lie shrinks from.

The Preface and Introduction, and Portions at the hrni-nvting and end, espc-

tiidli/ witJi reference to Copyright, are not included.

Tliere is hardly any of the matters to trhich a iindtijilicity of references,

jirohably more to the point than those given, could not be added.

KDINBURGH UNIVKRSITY J'RKsS :

THOMAS AND AIli IIIBAT.D COXSTABLK, I'RINTKKS TO HKI! MAJESTY.



COPYRIGHT AND PATENTS FOR INVENTIONS.
^ol. I. pp. i26. Coiitaiuiug Essay on the Origin and Progress

of Literary Property, by Lord Dreghoun; Evidence given

to the Koyal Commission on Copyright, in favonr of Koyalty-

republishing
; Extracts ilhistrating these subjects, etc. 1879.

Price ^s.

EDINBUKGH : T. AND T. CLARK.

LONDON: HAMILTON, ADAMS, AND CO.

OF JFHOM MAY BE HAD

CRIES IN A CRISIS
For Statesmanship, Popular and Patriotic, to test and contest

Free Trade in Manufactures shammed in concessive treaties,

shackled with repressive duties, and shattered by aggressive

bounties; to the Empire and Emigration, Parliament and its

procedure, etc. Price 2s. 6d. Postage 4^d. 1881.

RECENT DISCUSSIONS ON THE ABOLITION
OF PATENTS FOK INVENTIONS IN THE UNITED

KINGDOM, FRANCE, GERMANY, AND THE NETHER-

LANDS :

EVIDENCE, SPEECHES, AND PAPEKS m its lavour i.y .>ir William Akm-

STRONG, C. B. ; M. Bexakd, Editor of the Steele and Journal </« Economiften

:

Count Von Bismark ; M. Chevalier, Senator and ^leraber of the In-

stitute of France; M. FocK ; M. Godefroi ; Mr. Macfie, M.P., Director

of the Liverpool Chamber of Commerce ; Sir Rou.ndell Palmer, M.P,,

late Attorney-General, etc. ; Right Hon. Lord S'nvNLEY, M.P., Chairman

of the late Royal Commission on J*ateut-Law ; James Stirlinu, Esq.,

Author of " Considerations on Banks and Bank-Management," " Letters

from the South," etc, ; and others. With Scggestions as to Inter-

national Arrangements regarding Inventions and Copyright. 18fi9.

Price OS.



THE PATENT QUESTION UNDEE FREE TRADE

:

A SOLUTION OF DIFFICULTIES BY ABOLISHINC

OR SIIOETENING THE INVENTORS' MONOPOLY AND
INSTITUTING NATIONAL RECOMPENSES. A Paper

submitted to the Congress of the Association for the Pro-

motion of Social Science, at Edinburgh, October 1863. By

R. A. Macfie, [then] President of the Liverpool Chamber of

Commerce. To which are added Translations of recent Con-

tributions to Patent Reform, by M. Cpievalier and other

Continental Economists. Second Edition. 1864.

A limited number of copies of the foregoiny pnlHrafims vill he jnrsenfcil

to Lihraries and Piihlic Institutions on receipt of postage hy the

Compiler at the siihjoined adilre>i>i.

THE ANTE-NICENE CHRISTIAN LIBRARY
Supplies a desideratum, the inconvenience of Avhich must often

have been experienced. In conformity with an arrangement

cordially assented to by the Publishers, Mr. Macfie, whose

Address is subjoined, respectfully intimates to Missionary

Societies, hitherto without the "Librahy," which have Stations

of importance sufficient to warrant their being gratuitously

provided with sets of the twenty-four Volumes, that he will, on

receipt of a duly authorised apjilication, accompanied with an

engagement that they will be carefully kept as station projierty,

favourably consider the several cases, and, if satisfied, will deliver

a set to each at 38 George Street, Edinp.ui{gii. To a more

limited extent, a similar ofter is made to Libraries or Training

Institutions of such character and importance as may appear to

warrant the presentation.

The Applicants must be prepareil to state that the funds of the

Institutions are not in a condition to warrant a purchase of these

Volumes, and to undertake that reasonable facilities will l^e given

for consulting them. The selling price is Six Guineas the set.

Drkohorn, C'oi.tstox, Midlothian.
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